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INTRODUCTION. 


.  INTRODUCTION. 


In  presenting  this  second  edition  to  the  scrutiuy 
and  attention  of  the  profession,  if  it  may  be  deem* 
ed  worthy  of  their  notice,  I  cannot  recur  without 
grateful  satisfaction  to  the  manner  in  which  the 
first  was  received,  and  the  present  has  been 
called  for  ;  and  as  I  then  had  great  reason  to 
solicit  their  favourable  extenuation,  I  have  no 
less  earnest  anxiety  at  this  time  to  entreat  their 
accustomed  candour  :  the  work  will  be  found  to 
have  been  much  enlarged  by  the  addition  of 
most,  if  not  all  of  the  subsequent  cases,  to  this 
period,  which  I  have  either  found  in  the  several 
reports,  or  which  the  kindness  of  some  profes- 
sional friends  have  communicated,  and  of  others 
which  have  arisen  in  my  own  practice.  That  I 
might  not  extend  the  work  too  far,  my  desire  of 
brevity  has  induced  me  to  avoid  the  insertion  of 
every  casethat  has  occurred  ;  but  all  those  which 
are  the  most  material  have  been  carefully  no- 
ticed, and  their  principal  points  detailed ;  and 

where 
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where  any  adjudication  comprised  the  essential 
parts  of  other  cases,  I  have  avoided  a  separate 
recital  of  them  as  unnecessary  ;  but  at  the  ar- 
guments in  charitable  cases  are  of  a  nature  more 
general  and  comprehensive  than  on  most  other 
judicial  subjects,  and  as  most  of  the  decisions 
contain  principles  of  a  more  enlarged  and  exten- 
sive use,  I  have  been  frequently  induced  to  insert 
the  whole,  rather  than  to  hazard  a  mutilated 
substance. 

In  thus  forming  a  new  work,  I  have,  however, 
preserved  the  model  of  the  old  one  ;  but  the  ar- 
rangement of  which  will,  it  is  hoped,  appear  to 
have  been  considerably  improved. 

The  establishment  of  monastic  institutions  is 
to  be  deemed  the  'fruitful  parent  of  our  modem 
charitable  uses,  and  in  this  part  of  my  progress  I 
could  have  indulged  a  fondness  for  research  inta 
antiquities,  by  conducting  my  reader  through 
many  a  venerable  ruin,  and  by  marking  the  tran- 
sitory splendour  of  human  pride,  did  not  the 
more  practical  and  useful  part  of  my  labours 
frequently  arrest  my  step,  and  place  me  in  the 
centre  of  our  own  aula  regis,  wbfere  the  admi- 
nistration of  equity  and  justice,  raised  upon  the 
unshaken  basis  of  a  trifojd  legislature,  presents 

a  lustre 
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m  lustre  far  more  glorious,  apd  a  monument  of 
wisdom  far  more  durable  and  permanent. 

Tbe  benevolent  energy  of  Christianity  received, 
by  tbe  effects  of  tbe  Reformation,  an  expansion 
which,  under  its  former  restraints,  it  could  never 
•have  acquired  ;  it  has  since  diffused  itself  with 
a  more  genial  influence,  because  every  roan  has 
learnt  his  own  capacity  to  guide  and  direct  it ; 
while  its  exertions  were  confined  to  one  order  of 
men,  the  others  merely  exercised  a  blind  benefi- 
cence ;  and  as  every  gift  was  expected  to  be 
munificent,  pride  or  ostentation,  superstition  or* 
fear,  alternately  misguided  opulent  benefactors, 
and  real  charity  was  reserved  for  a  future  day  to 
become,  as  it  has  since  become,  universal.  The 
evidence  of  this  principle  is  the  volume  here  of- 
fered to  consideration :  the  restraints  of  mort- 
main, and  the  limitations  wisely  placed  by  tbe 
legislature  and  by  the  courts  upon  charitable 
n*e*,  amply  evince,  at  the  present  day,  when 
\ery  few  of  the  ancient  motives  can  fairly  be  said 
Art  prevail,  the  liberal  state  of  the  public  mihd* 
tile  love  and  charity  borne  towards  one  another, 
and  the  anxious  desire  of  all,  that  a  due  pro- 
portion of  national  and  individual  prosperity 
shocks  b?  devoted  towards  the  relief  of  suffering 

and 
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and  distress;  and  it  must  ever  form  the  prayer 
of  a  true  patriot,  that  the  urbanity  and  compas- 
sion, which  have  ever  dignified  the  character  of 
the  United  Kingdom,  from  the  cottage  to  the 
throne,  may  by  no  vicissitude  of  public  or  of  pri* 
vate  fortune  ever  be  relaxed  or  subverted !      ^ 

"  The  liberal  spirit  of  this  nation  at  the  present 
houf  (says  Dr.  Vincent)  is  all  directed  to  iU 
proper  end :  it  is  in  every  instance  designed  to 
relieve  unavoidable  distress; .  or  promote  indus- 
try ;  and  whatever  promotes  industry  augments 
the  sum  of  happiness  in  the  world*  Designed, 
I  say,  iand  I  hope  executed ;  for  in  every  charity 
where  attention  is  paid  to  economy,  each  sub- 
scriber can  do  more  good  by  his  subscription* 
-  than  by  expendifig  the  same  sum  on  the  same  ob- 
jects himself*." 

The  perusal  of  the  following  work  will  prove 
that  the  energy  which  actuates  the  breast  of  vir- 
tuous charity,  finds  a  ready  asylum  in  the  courts 
of  equity,  where  it  has  been  declared  that  the 
statute  of  mortmain  was  never  designed  to  pre- 

# 

vent  charities,  but  to  restrain  a  too  copious 
endowment  of  them,  to  the  detriment  oftbecom- 

#  Dr.  Vincent's  Discourse  to  the  People  trf  England. ,  „ 

munity 
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jfoumty— and  where  it  has  been  always  found 
that  the  utmost  ambiguity,  or  uncertainty  of 
expression  in  the  will  of  the  donor,  shall  be  sup- 
plied and  interpreted  in  favour  of  charity,  if  it 
can  in  any  wise  be  discovered  what  eharity  was 
designed.  But  though  the  legislature  has 
thought  fit  to  leave  all  personal  estate  at  the 
free  disposition  of  its  possessor,  and  though  our 
courts  of  law  and  equity  are  thus  well  disposed 
to  encourage  the  promotion  of  every  good  work 
of  this  kind*,  still  there  may  arise  considerations, 
which,  if  duly  weighed,  may  perhaps  operate  in 
some  degree  towards  restraining  an  unlimited 
extension  in  the  number  of  charitable  institutions 
with  which  this  metropolis  is  surrounded,  and 
With  which  the  country  abounds.  Their  great 
number  tends  to  injure  the  support  of  each  other, 
which  generally  depends  on  voluntary  and  casual 
contributions :  and  those  which  ha?e  not  the 
meaiB,  or  do  not  by  the  most  frugal  management 

*  There  are  four  objects;  within  one  of  which,  all  charity  ioVez.jun.$M. 
to  be  administered  in  the  court  of  Chancery  must  fall :  —  1 .  Re- 
lief of  the  indigent,  in  various  ways;  money,  provisions,  edu- 
cation, medical  assistance,  &c  ;  %.  The  advancement  of  learn- 
ing; 3.  The  advancement  of  religion;  and  4.  which  is  the  most 
difficult,  the  advancement  of  objects  of  general  public  utility. 

preserve 
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preserve  a  permanent  capital,  must  be  con- 
sidered  as  standing  upon  a  very  uncertain  found- 
ation. 

There  are  many  institutions  of  charity  of  so 
similar  a  nature  in  their  object  and  extent,  and 
embracing  so  nearly  the  same  districts,  that  they 
might  easily  be  united ;  and  thereby  the  incomes, 
which  barely  serve  to  keep  up  their  respective 
annual  expence,  would  enable  the  directors  to 
relieve  a  considerably  greater  number  of  poor. 
By  this  union,  the  very  serious  charge  of  so 
many  separate  establishments  of  bouses  and  of- 
fices  would  be  saved. 

But  the  motives  which  have  given  birth  to 
some  of  the  modern  institutions  of  charity,  have 
not  always  been  founded  in  principles  of  true 
charity,  though  it  must  be  confessed  that  they 
may  have  relieved  hundreds  of  the  indigent  poor. 
Ill  success  at  an  election  to  some  office,  and  the 
unwarrantable  practice  of  purchasing  offices,  by 
laying  down  subscriptions  for  a  long  list  of 
names,  so  as  to  outvote  an  adversary,  and  swal- 
low up  the  choice  of  the  majority  of  the  old 
patrons,  have  successively  been  productive  of 
new  institutions,  set  up  for  the  support  or  the 
introduction  to  practice  of  young  professional 

men, 
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taen,  whose  ambition  or  interest  was   the  first 
consideration  for  the  establishment. 

Where  such  conduct  is  suffered  to  prevail,  all 
discrimination  of  merit  or  skill  is  thrown  aside  ; 
and  the  poor,  who  are  to  be  relieved  by  the  suc- 
cessful pui  chaser,  are  devoted  to  the  chance  of 
his  inexperience:  this  momentary  influx  of  money 
to  the  charity  is  pregnant  with  a  future  evil,  in- 
finitely counterbalancing  the  present  advantage ; 
for,   at  the  expiration  of   the   subscriptions  so 
brought  in,  they  arc  scarcely  ever  renewed,  and 
the  offence  given  to  the  former  subscribers  is  suf- 
ficient to  induce  them  to  withdraw  the  support 
of  themselves  aud  their  friends,  and  to  leave  the 
institution  to  the   fate  of  a   fresh  struggle  for 
annual  competence,  with  perhaps  the  novelty  of 
additional  competitors  to  contend  with. 

The  prevention  of  an  evil  of  this  serious  tend- 
ency, both  to  the  institution  established  and  to 
the  poor,  Seems  to  rest  upon  a  rule  which  has 
been  made  in  some  very  respectable  charities  in 
and  near  the  metropolis,  and  which  is  now 
earnestly  recommended  to  all  others,  viz.  €t  That 
no  new  annual  subscribers  shall  be  competent  to 
vote  in  any  election,    unless  their  subscription 

b  shall 
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shall  have  been  paid   six    calendar  months  pre- 
vious to  (he  day  of  election." 

Again:  I  cannot  omit  recommending  to  the 
governors  of  all  charitable  institutions  a  strict 
investigation  into  51  practice  which  prevails,  and 
is  in  many,  though  not  in  all  of  them,  regularly 
allowe  1 ;  a  practice  which  tends  to  the  (disgrace 
of  this  country-— to  the  ruin  of  every  principle  or 
emotion  of  gratitude  which  might  arise  in  the 
breast  of  a  patient  feeling  the  blessings  of  reco- 
very while  under  their  protection— -which  leadi 
many  of  the  indigent  and  distressed  to  undervalue 
the  benevolent  motives  of  their  benefactors,  and 
which  opens  a  source  of  corruption  inconsistent 
with  the  principle  of  every  charitable  foundation. 
I  mean  the  practice  of  levying  fees  upon  patients 
at  their  admission  to,  duiiug  their  residence  in, 
or  at  their  discharge  from,  several  of  our  prin- 
cipal hospitals.  The  wages  of  nurses  and  ser- 
vants  are  thus,  in  part,  drained  from  the  scanty 
pittance  of  the  poor,  whose  difficulty  and  delay 
in  previously  providing  themselves  with  money 
and  necessaries  often  retard  their  admission  till 
the  ravages  of  their  complaint  leave  them  but  a 
hopeless    prospect   of   recovery.      If  admitted 

'       -     through 
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through  prevailing  entreaties  and  the  extremity 
of  their  case,  without  these  payments  they  must 
despair  of  receiving  all  the  attention  necessary ; 
and  if  it  be  granted  them,  the  smallest  act  of  duty 
is  made  to  wear  the  semblance  of  favour  and 
liberality.  On  the  other  hand,  if  they  have 
money  enough  for  the  purpose,  all  gratitude  is 
stifled  by  the  right  of  au  apparent  purchase* 

Finally  :  I  beg  leave  earnestly  to  submit  these 
few  considerations  to  those  who  humanely  "  make 
charity  their  care/'  whose  liberal  zeal  has  irra- 
diated their  own  and  their  country's  praise,  and 
whose  example  and  influence  over  the  minds  and 
consequent  actions  of  the  poor  is  of  as  much 
importance  to  their  welfare  as  any  laws  for  the 
regulation  of  their  conduct. 


e  .• 


h* 


CAS#8 


CASES  CITED. 


A 


dam's  case                  -  4^ 
Adiington  v  Cann  62,  1 06,  112,  J 15 

All  Souls  v.  Cadrington  173- 

Appleford's  case             ^  402 

Arnold  v.  Chapman         -  356 

Arnold  v.  Attorney-general  136 

Ashburnham  v.  Bradshaw  99,  1C4, 

207 
Atkins  v.  Montague 
Atty.-gen.  v.  Andrew 

v.  Andrews 

v.  fiaines  * 

v.  Baliol  college 


«» 


383,  423 
163,  318 
100,  147 

517 

323 

—  v.  Barnes  -  (jo 

—  v.  Baxter  163,  26l 
v.  Bedford  Corporation  400 

—  v,  Benyman  250 

—  v.  Black  -  422 

—  v.  Boultbee  1 68,  3 1 1 

—  v.  Bowles    139,  1  (5ot  2 10, 

220 


—  v.  Bowyer 

—  v.  Breton 

—  v.  Bromley 

—  v.  Browne 

—  v.  Bucknall 

—  v.  Butler 

—  V.  Caldwell 


211 

501 
20S 
247 
553 
397 
360 


v.  Bp.  of  Chester  140,  212 
v.  Christ's  hospital         123 


Atty.-gen.  v.  Clarke 

■  v.  Cock 

■        —  v.  Coldham 

■  v.  Combe 


-  v.  Coventry  Corp 

-  v.  Cowper 

-  v.  Curieii 

-  v.  Da  vies 


—  v.  Day 

—  v.  Dixie 

—  v.  Do)  le 


7,47,  3 1 1 

147 
UB 
262 
1J6 
567 
2(j3 
229 
181,  229 
418 


—  v.  Doylcy 

—  v.  Lmplc«sis 


267 
208,  246,  266 

117 
v.  Lord  Foley  451 

—  v.  Former  451 

—  v.  Forster  363 

—  v.  Foundling  Hospital  564 

—  v.  Gill  .  i4§ 
— —  v.  Girse             -  36 

—  v.  Glegg       252,  268,  272 

—  v.  Lord  Gore  133 

—  v.Gonlding  121,  167,  }Qg 


v.  Grant 
v.  Greaves 
v.  Green 
v.  Griflith 


—  v.  Guise 

—  v.  Haberdashers, 
■— -  v.  Hall 

v.  Hart 


63 

153,356 

383,  453 

457 

262 

13? 


b3 


XXII 


CASES  CITED. 


Atty.-gen.  v.  Harrow 
■  —  v.  Haye9 


«T 


mp 


*f 


•■V 


v.  Herrick 
v.  Heartwell 
y.  Hewer 
v.  Hewite 
y.  Hickman 

v.  Hicks 
v.  Hoaxe 
v.  Hudson 
v,  Hughes, 
v.  Hull 
v*.  Hutchinson 


Pige 

400,  563 

527 
164 
194 
564 
563 

164, 208, 
250 

336,  571 
388 
242 
163 

155,  166, 


213,  224,  394 


—  v.  Hyde  224 

—  v.  Jackson  561 

—  v.  Jeanes  558 

—  v.  Johnson  135 
*—  v.  Jordan  225 

—  y.  Landerfkld  563 

—  v.  Leigh  ?45 

—  y.  Lloyd  99 

—  y,  La  Roche  55Q 
-—v.  Lock  404 
r—  y.  London  Corp.  305 

—  y.  Martin  -             153 

—  v.  Matthews  34, 273 


v.Meyricke  J4<J,  150,  21 6 


—  v.  Middletpn 
. —  v.  MinshuH 
— -  v.  Nash 
. —  y.  Newcomb© 
- —  v.  Norris 
y.  Oglander 


—  y.  Owen 
y.  Bp.  Oxford 


400 

328 

563 
$65 

561 

455 
162,  I89, 
263 


Atty.-gen,  v.  Parker    140, 423,  564 

■  v.  Parkins  197 

■    v.  Parsons  138,  236 

-t     v.  Peacock  240—91 

— ~ —  v.  Peirce  55Q 

— -  y.  Piatt  '  240 

■■■•»   »    ■ —  v.  Powell  561 

v.  Pye  20Q 

_ — _  v.  Ranee  247 

■  ■  v.  Rigby  24  4? 

■  ■  v.  Rochester  Corp.        24 1 

— « v.  Robins  242 

_ —  ,  ,  ■  v.  Ruper  68 
-— -  v.  Sawtell                    565 

—  v..  Scott  143 

v.  Shelly  562 

— — v  Smart        143, 345,  558 

■  ■   -    —  v.  Smith  275,  451 

v.  Sparkes  136 

v.  Spillet  108 

v.  Stafford  524 

■         v.  Stamford  449 

__ v.  Stepney  128,  288 

m —  v.  Syderfen  164,  250,  257 

v.  Talbot  403 

:  >v.  Taylor  566 

— r — :  v.  Tomkins  358 

-~-  v.  Ty ndal      94,  I39, 1 66, 

210,  221 
— —-  v.  Ld.  Weymouth         1 10 

v.  Whitchurch  314 

_ —  v.  Whiteley  140 

; v.Whorwood  37, 164, 287, 

387 

v.  Wcbcott  243 

v.  Williams  126 

. v.  Ld.WinchBsea  168,187 

Wyburg  510,  562 

Atty* 


m*F> 


» ♦  •  A 


\ 


'** 


CASES  CITED. 

••• 

XXtll 

INge 

r.«r 

Atfr-gen.  v.  Wycliflfe 

42* 

Carrick  v.  En  tag' on 

no 

Ausiin  v.  WeJls 

517 

Carvel  v  Carvrl 

205 

Ayles  v.  Dodd 

30 1 

Cary  v   Adann 

34 

AylofiVs  case 

401 

Chapman  v.  Brown 

165,  236 

Ayre  v.  Srnalipiece 

4Q4 

ChcsterfL  ld'-»  case             • 

411 

• 

(.hint's  culler  v.  Bat  row 

1/3 

Bakkrv.  Hall 

119 

^lare-halJ  ca>e 

4<.3 

Baliol  college 

210 

CJark  v.  Foundling 

552 

Baioes  v.  Baker 

529 

Clark's  ca-»e 

440 

Barrington  v.  Hereford 

148, 

,  w 

Clemeuis  v.  Waller 

411 

Baih  infiimary                355, 

365, 

373 

CiirToid  v.  Pr.mcH 

245,  261 

Baxter's  case 

37 

,  163 

Clock  makers'  company 

2-19 

Bsylis  v.  Attorney-general 

244 

Cloy ne,  Bp'v.  Young 

112 

Beauchamp  v.  Earl  Hardwicke 

518 

Coll  in. son's  ca*>e 

% 

61,  207 

Bemley  v.  Bishop  of  Ely 

396 

Coke  v.  Duckii.fi-. Id 

249,  2/0 

letter vvoah  v.  St.  Paul's 

440 

G>ok  v.  Araham                • 

102 

Biimingham  school 

418 

.Cooth  v.  Jackson 

11s 

Bishop  v.  Talbot 

i'21 

Corby n  v.  French           3$ 

,  156,  263 

Elackttt  v.  Widdrington 

517 

Cutting  ton  v  Fletcher 

ne 

Blandford  v.  Thackrell 

* 

126 

,  159 

Coventry  v  Atty.-gt-n. 

521 

Boll  on  school 

417 

Cox  v   Basse tt 

261,  518 

Born  v  Jackson 

558 

Currie  v.  Pye 

2yl 

Bos  worth  school 

• 

41S 

1 

Boyle's  will 

305 

Dalton-  v.  James 

•      S56 

t 

Bradford  case 

3:3 

Da  nn,  ex  parte 

566 

Brantham  v.  East  Bargold 

312 

Da  Co.«»ta  v.  De  Tas       36, 

147,  164, 

Brodie  v.  Duke  of  Chandos 

213 

261 

Bromley  v.  Stanley 

436 

De  Garcin  v.  Lawson 

1^-3 

Bn-wne  v.  Yeale           J  29, 

252 

,279 

Doe  v.  A  Id  ridge 

191—5 

Brownker  v*  Atkins 

246 

v.  Bu'cher 

451 

Brunsdon  v  Woolridge 

185 

* 

v .  \V«  >od  ma n 

441 

Buckingham  Owen's  case 

154 

Downing  college 

20 1 

Burgess  v.  Wheat 

206 

Doyley  v.  Doyley 

246 

Dulwich  college 

473 

Calvin's  case 

<  214 

Dumraer  v.  Chippenham 

567 

Cantwell  v.  Baker 

167 

Durour  v.  Motteux 

MS,  1S4 

Caroon-house 

243^ 

Carr  v.  Bedford 

185 

Edbn  v.Foster 
b4 

398 

Edge's 

< 


Edge's  case 
Edinburgh  v.  Aubery 
El  bridged  case 
English  v  Orel 
Exeter  college  case 

Fairchild  v.  Gairc 
Field  v.  Mcstin 
Fielding  v.  Bond 
Finch  v.  Squire 
— —  v.  Injrlis 


CASES  CITED* 


Floyd's  case 

Forster  v.  Blagden 

Foy  v.  Foy 

Frend's  case 

Friend  v.  Chap,  of  Westminster  450 

Frier  v.  Peacock  256—  Q 


Page 

208 
394 
.  182 
181 
402 

40(3 
363 
565 
1/0 
274 

207 

362 

167,  228 

414 


Galton  v.  Hancock 
Garcin,  Dc,  v.  Lawson 
Gastril  v.  Baker  34, 

Gates  v.  Jones  - 

Gayer  v.  Gayer 
Gibson  v.  Searle 
Glub  v.  Attorney-general 
Goodtitle  v.  Funucan 
Cower  v.  Mainwaring 
Grantham  case 
Grayson  v.  Atkinspn 
Green  v.  Rutherford 
Greensted's  case 
Greenwich  hospital 
Grieves'  case 
Griffith  v.  Jones 
Grimmett  v.- Grimmett 
Grosyenor  v.  Hallam 
Puilford's,  Lord,  case 


362 
162 

167,  215 

3tf 
173 
438 
.224 
434 
210 
353 
156 

397 
62 

460 

191 

185 

178 

148 

112 


Page 

JTall  v.  Grey-coat  hospital  136, 14£ 

v.  Wingate    -      -  448 

Harris  v.  Barnes.  ~H0,  224,  f 

Harrow  school                -  5(XX 

Hereford,  Bj>.  of,  v.  Adams  144,  332 

Hiiliard  v.  Taylor             -  36i 

Hindson  v.  Kerry  50Q 

Hodgson  Y.  Sharps  -          444? 

Holt's  will                 -  2,7 

Hopkins  v.  Hopkir.g  lC3i 

Howse  v.  Chapman  I72. 

Hunt  v.  Singleion  -             434 


Jenner  v.  Harper 
llcbester  case 
Jones  v.  Williams 
Jortin,  exparte 
Isaac  v.  Gompert? 

v.  Defries 

Ive's  case 


6\ 

559 

121 

328 

35,  27d| 

185 

436 


Kenn's  case  s      -  408 

Kirby  Ravens  worth  school  424 

Knapp  v.  Williams  -  170 

Launc£ston  case  -  406 

Laundy  v.  Laundy  152 

Lawson  v.  Stitch  -  200 

Leacroft  v.  Maynard.  12* 

&oyd  v.  Gregory  -  436 

v.  Spiilett  •  -  108  - 

London  Corp.  v.  Christ's  hosp.  208 

Lukin  v.  Rush  worth  -  443 

Lydial  v.  Foach  -  417 


Magdalen  hospital 
Makebam  v.  Hooper 
Malim  v.  Keighley 


375 

364 

23(5,  272 

Man 


CASES  CITED. 


XXV 


Jdan  v.  Bullet 
Manchester  college 
Martindale  v.  Martin 
Masters  v.  Masters 
Mercers'  company 
Merrick's  case 
Middleton  v.  Clitherow 

*  v.  Spear 

Mogg  v.  Hodges 
Moggridge  y.  Brown 
— v.  Thackwell 


P»ge 
417 
413 
207 
157,241 
466 
402 

377 

217,  355 

402 

37,  163, 

250,  341 

Morden  college        -  -      470 

Morice  v.  Bp.  of  Durham     132,  282 

Muckleston.  v.  Brown  111,  560 

Negus  v.  Coulter         -  136 

Newton  v.  Martin  -  559 

Norton's  will  -  233 

Ord  ?.  Batley  ,  367 

Owen  v.  Bean  -  24 1. 

Page  v.  Tuffnell  -  101 

Paice  v.  Abp.  Canterbury  307 

Parkinson's  case  -  403 

Pawlet's  case         -  -  199 

Peirse  v.  Stablin      •  -  102 

Pfihamv  Anderson  167,227 

Pern  v.  Manners  -  55Q 

Phillips  v.  Bury  -  405 

— ■ v.  Aldridge  -  123 

Pickering  r.  Earl  of  Stamford       157 
Pitts  v.  James:  -  444 

Porter's  case         -  -     205,  210 

Rawson  v.  Turner  -  56 1 


Hex  v.  Aberaron 

v.  Bartholomew's  hospital 

v.  Bellringer 

v.  Bentley 

v.  Bethn.il  green 

v.  Catharine  Hall 

v.  Catt 

v.  Bwhop  of  Chester 

v.  Clifton  - 

v .  Bishop  of  Ely 

v.  Field       - 

—  —  v.  Gardner 

v.  Gregory 

v.  Bishop  of  Lincoln 

v.  St.  Luke's  hospital 

v.  Middleton 

v  .•  Munday 

v.  St.  Petrox 

v.  Portington 

v.  Salter's  load-sluice 

■  v.  Scott 

v.  Waldo 

v.  Woodward 

Vi  Abp.  of  York 

Right  v.  Bawden 
Roach  v.  Hammond 
Robson  v.  Hyde 
Roome  v.  Roome 
Rugby  school 

Salisbury  v.  Edwards 

Scrape  v.  Rhodes 

Sidney  college 

Somerville  v.  Chapman 

Soresby  v.  HoJlirts         1 74,  223,  362 

SoulJy  v.  elbekmakers         .-         249 

Squire  v.  Wood  -  572 

Steward  v.  E.  I.  Comp.  569 

SticklanS 


463 
344 
396 

$03 
409 

487 

40  If 

504 

403,  414 

489 

491,  494 

409,  413 

408 

463,494 

565 

490 

503 

36,  164 

*      487 

484 

486 

486 

437 

439 

185 

487 
200 

328 

223 
145 

209 

•  '     440 


XXVI 


CASES  CITED. 


Page 

Sticklanct  v.  Aldridge  -         120 

St.  John's  college  -         2C9 

*     ■  v.  Toddington  2Q8 

Sutton  Colefield  -        418,  $64 

Sutton's  hospital  -        200,  442 

Tancked's  will         .  208, 378 

Taylor  v.  Dulwich  college  4?5 

Temple  and  Lincoln's- inn  210 

Thetford  school  *  I89 

Thomas  v.  Hole  -  185 

Thomond;  Earl  v.  Earl  Suffolk      1 99 
Thomson  v.  Strafford  -        435 

Toone  v.  Copestake  Q4/132 

Townley  v.  Bedwell;       -    '         128 
Townsend's  case  -  512 

Jwisden  V.  Adams  -  566 


Vaucjhan  v%  Farrer 


167,  315 


103 
247 
436 


Waostaff  v.  Wagstaff     ,  • 

Waller  v.  Childs 

Watts  v.  May  dwell 

Watson  v.  Hems  worth  hospital 

West  v.  Knight 

Wheatley  church  162,  189,263,  323 

Wheejer  v.  Shear  -  263 

White  v.  Evans  -  158 

v.  White  164,  228,  256, 264 


456 
241 


Whitely  v.  Gough 
Widmore  v.  Woodroffe 
Willet  v.  Sandford 
Wilson  v  Sewell    • 
Wood  v.  Hill 
Wright  v.  Row 
Wright  v.  Home 
Wych  v.  Mtal 


438 
184 
100 
436 
5.C9 
148 
148 
567 


STATUTES  CITED  OR  EXPLAINED. 


Magna  Chaita 


Page 

12 


HENRY  III. 


52.  C  20. 
«—  c.  28, 


36 
38 


EDWARD  J. 


3.  c  I. 
7.  8.2. 
13.  c  5. 

rr  C  32. 

—  s.  1.  c,  41. 
18.  s.  1.  c.3. 
25.  8.  1. 
27.  8.  2. 
35.  s.  I.e.  1. 


38 

15, 18,  53 

381 

17,18 

19 
20 

'   20 

20 

•     38 


EDWARD  III. 

18.  8.3.  c  3.                -  13,22 

25.  s.6.                 ^  -         21 

27.8.  I.e.  1.                 -  21 


?.  c.  12. 
15.  c.  5. 


RICHARD  II. 

381 
13,55,22,381 


HENRY  VI. 


HENRY  VII. 


19.  c.  7. 


Pag* 


432 


HENRY  VIIL 


9.C.5. 
21.  c.  13. 
23.  c.  10. 
25.  c.  21. 
32  c.  28. 
—  c.  9. 

33.  c.  27. 

34.  c.  57. 

34  &  35.  c.  5. 


38 

24 

.         30 

416 

435, 452 

439 

430 

94 
-      385 


EDWARD  VI. 


23.  c.  7. 


96 


1.  c.  1. 

—  c.  14. 

2.  &3.c.  1. 

c.  13. 

— - —  c.  21. 
3.&4.  c.  10. 
5.*k6.  c.  1, 
c.  12 


38 

19,13,445 

•       38 

38 

38 

38 

38 

-      38 


PHILIP  and  MARY. 
1.&2.C.  8. 


40 


EDWARD  IV. 


15.  c.  13.' 


13 


ELIZABETH. 

1. 

c.  I. 

* 

c.  4. 

» 

— 

c.  19. 

- 

5. 

c.  4. 

- 

41 

49 

70 


xxviii 


STATUTES  CITED. 


,  13.  c.  10. 
14.  c.  11. 

—  c.  12. 

—  c.  14-. 
18.  c.  6. 
-c.il/ 
31.  c.6. 
3^.  c.  5. 

-r  C.  6. 

—  c.  12. 

—  c.  18. 
43.  c.  2. 

—  c.4. 


Tage 

$0,  434,  452 

-     433, 452 

434 

49 

452 

435 

50 

52 

54 

70 
434 

56,  68,  483 
50,  7,  280, 427 


7-  &  3.C.37. 
8.  &  9.  c.  23. 
12.  &  13.  c.  13. 


13, 


Page 

53, 74, 97 

73 

73,  461 


ANNE. 


JAMES  I. 


I.e.  25. 
7.  c.  3. 
21.  c.  1. 

—  c.  8. 


2.  &3.  c.  J  I. 
4.  c.  12.      * 
6.  c.  13. 
8.  c.  9. 
10.  c.  J  7, 
—  c.  23. 
12.  s.  I.e.  18, 
■  c.  5. 

12.  8.  1.  p.  12. 


70 

69 
53 

70 


GEORGE  J. 


CflARLES  I. 


16.  c.  4. 


433—4 


I.  C.  10. 
—  c.  55f 
3.C.  10. 

II.  c.  12. 


CHARLES  II. 

13.  &  14.  c.  12.  .           53,  68,  71 

15.  c.  17.             -  -             71 

17*  e.  3.            -  .            yo 

22.  c.  6.              -  -               ^2 

22.  &  23.  c.  20.  -              72 

19.  c.  8.  -             73 


GEORGE  II. 


WILLIAM  and  MARY. 

1.  s.  2.  c.  2. 
3.  c.  11. 

WILLIAM  III. 
I.e.  2. 

7-  &  8.  c.  21. 


97 
4S6 


74 
73,  4'6 1 


2.  c.  22. 
2.  c.  23. 

5.  c.  3. 
—  C.3I. 

—  c.  32. 

6.  c.  35. 

7.  c.  II. 

8.  c.  29. 
9-  c.  36. 
JO.  c.  37. 
11  •  c.  20. 

—  C.  30. 

12.  c.  29. 

—  c.  31. 

13.  c.  29. 
17.  C.  5. 


75 
73 

73 
70,  503 

'73 
485 

71 

485 

*   383 


77 
36 

78 

79 


72 
566 

522 
522 
239 
522 
523 
.461 
87,  53 
239 

73 

462 

72 
373 

375 
71 


STATUTES  CITED. 


xxii 


IS.   c.  18. 

29.  c.  29. 

30.  c  26. 
21.  c.  29. 

24.  c.  14. 

25.  c  7. 
—  c.  42. 

32  c.  28. 


5.  c.  17. 
7-  c.42. 
9.  c.  31. 
I  I.e.  10. 
13.  c.78. 
—  C  82. 
Jfi  c.  24. 
J7.  c.  71. 
18.  c,  20. 

—  c  29. 

—  c.  30. 
19.  c.  28. 


GEORGE  III, 


Page 

Page 

485 

19.  c.  59. 

493 

3/5 

22.  c  77. 

531 

-   375 

26.  c.  58. 

-  555 

468 

33.  c.  54. 

502,  540 

470 

34.  c.  74. 

-   497-8 

470 

—  c  7#» 

49S 

463 

35.  c.  101. 

•   549 

72 

—  c.  111. 

542 

, 

39.  c.  0. 

453 

•» 

—  c.  21. 

-     ib. 

457 

—  c.  43. 

ib. 

500 

—  c  108. 

ib. 

375 

30.  &  40.  c.  41. 

451 

472 

41.  c.  ex). 

377 

49*>  7, 8 

42.  c.  107. 

•   79 

554. 

—  c.  110. 

78,  481 

464 

43.  c.  122. 

500 

376 

44.  c.  52. 

497 

493 

45.  c.  84. 

-   .   378 

485 

46.  c-  65. 

500,  554 

453 

—  c.  133. 

482 

373 

48.  0  55. 

493 

BY  THE  SAME  AUTHOR. 


V 

A  DIGEST  of  the  DOCTRINE  of  BAIL.— Cob//,  17*3. 
A  TRACT  on  LIBEL.  -Johnson,  1791. 

The  PARLIAMENTARY  DEBATES  on  the  STATUTE 
of  32  G.  III.  c.  60.  for  removing  Doubts  respecting  the  Func- 
tions of  Juries  in  Cases  of  Libel.— -Johnson,  1792. 

A  PRACTICAL  ARRANGEMENT  of  the  LAWS  of 
EXCISE,  with  an  Appendix  of  Precedents,  by  a  very  able 
Hand.     In  2  Vols.  I  Ss.—Butterworth,  1796. 

A  HISTORY  of  the  HON.  ARTILLERY  COMPANY, 
—White,  1804. 

A  TREATISE  on  the  LAW  of  IDEOCY  and  LUNACY. 
—Buttertvorth,  1807. 


THE 


hiSTORY  OF  MORTMAIN. 


&SES2 


PARf  I. 


\  CHAPTER  I. 


OTTHE  ESTABLISHMENT  AND  DBCLINK  ofr  MONASTIC 

INSTITUTIONS, 

As  history,  in  its  delineation  of  the  character  o$  tafen; 
affords  a  material  elucidation  of  their  motives  and  their 
measures,  it  can  heed  but  little  apology,  that,  in  a  chro- 
nological detail  of  the  statutes  which  have  been  passed 
to  restrain  alienations  in  Hi&rtmaik,  we  should  take  a 
transient  view  of  the  times  and  causes  which  gave  rise  to 
them ;  more  apology  would  be  necessary  for  any  censure 
tthat  may  be  found  against  monastic  subtlety;  were  it 
not  supported  by  the  unbiassed  dictate  of  historic  truth. 

Long  before  the  invasion  of  the  Danes,  when  England 
was  yet  in  its  rude  and  uncultivated  state;  the  innocence 
and  ignorance  of  the  people  seem  to  have  subjected 
them  for  the  most  part  to  the  influence  and  commands 
of  the  Druid  chiefs,  and  the  heads  of  their  respective 
clans ;  tbey  seem  to  have  lived  in  an  implicit  obedience 
to  unlimited  control;  and  though  their  possessions  were 

B  secured 
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secured  by  first  occupancy  and  labour,  yet  this  control 
was  often  exerted  to  supply  the  requisites  of  general  or 
particular  maintenance,  ambition,  caprice,  or  superior 
power  j  and  although  their  labour  was  small,  yet  they 
preferred  the  procuring  sustenance  by  the  pleasures  of  the 
chase,  to  the  labour  of  cultivating  the  soil  for  the  fruits 
of  the  earth.  In  process  of  time,  as  each  clan,  or  fami- 
ly, increased  in  years  and  strength,  emulation  strove  to> 
possess  the  mastery,  and  thus  various  chiefs  were  set  up 
in  the  room  or  a  general  and  familiar  acquiescence  under 
one  father :  intestine  feuds,  and  bloodshed,  the  natural 
consequence,  disrobed  many  of  the  inhabited  parts  of 
the  island  of  their  tranquillity  ;  and,  whether  as  arbiters 
or  as  peace-makers,  or  commanded,  as  they  declared,  by 
holy  inspiration,  the  bards  struck  the  lyre,  and  as  often 
led  on  one  clan  to  the  slaughter  of  another  as  they  ever 
endeavoured  to  promote  the  blessings  of  peace;  the 
wounds  of  one  quarrel  were  seldom  healed  without  giv- 
ing place  to  new  eruptions. 

These  holy  visitants  were  generally  occupied  in  fan- 
ning the  fatal  flame;  which,  while  it  raged,  drew 
into  their  coffers  the  small  treasures  of  the  people!  la 
proportion,  however,  as  more  regularity  and  order  gain- 
ed acceptance  throughout  the  country,  and  as  the  people 
saw  and  felt  the  superior  advantages  of  uniting  under  the 
obedience  of  a  popular  government,  we  find  in  very  an- 
cient writers,  that  the  bards  lost  great  part  of  that  super- 
stitious influence,  which  they  had  so  artfully  exerted  ; 
and  though  they  secluded  themselves  in  groves  and  cav- 
erns, which  they  hallowed  with  a  mystical  secrecy  of  re- 
ligious but  artful  veneration,  yet  the  peopte  did  not 
continue  so  readily  to  acquiesce  ia  their  power  over  gene- 
ral affairs,  but  accorded  to  them  supreme  authority  in  all 
matters  relative  to  sacred  rites;  and  it  is  ceitain,  that 

very 
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very  latge  tribute*  were  even  then  exacted  from  the  peo- 
ple* and  deposited  in  these  pious  retreats,  as  offerings; 
to  insure  happiness  and  eternal  fame. 

But  this  barren  and  useless  superstition,  at  length,  fell 
into  disrepute,  and  gave  place  to  Christianity.  The  pro* 
gress  of  ecclesiastical  authority  in  Europe,  at  length, 
*  gave  birth  to  the  venerable  distinction  of  clergy  and 
foity.  The  community  of  goods  was  adopted  for  a  short 
time  in  the  primitive  church.  Instead  of  an  absolute 
sacrifice,  a  moderate  proportion  was  accepted j  nothing,  * 

however  inconsiderable,  was  refused.  These  oblations, 
for  the  most  part,  were  made  in  money;  nor  was  the 
society  of  Christians  either  desirous  or  capable  of  acquir- 
ing, to  any  considerable  degree,  the  incumbrance  of 
landed  property.  It  had  been  provided  by  several  laws* 
which  were  enacted  with  the  same  design  as  our  statutes 
of  mortmain,  that  no  real  estates  should  be  given,  or 
be  allowed,  to  any  corporate  body,  without  either  especial 
privilege  or.  a  particular  dispensation  from  the  emperor, 
or  from  the  senate*;  who  were  seldom  disposed  to  grant 
diem.  A  transaction*  however*  is  related  under  the 
xeign  of  Alexander  Severus,  which  discovers  that  the 
restraint  was  sometimes  eluded  or  suspended,  and  that 
the  Christians  were  permitted  to  claim  and  to  possess 
lands  within  the  limits  of  Rome  itself.  The  progress  of  Hist  Aug.  idi. 
Christianity,  &md  the  civil  confusion  of  the  empire,  con* 
tributed  to  relax  the  severity  of  the  laws ;  and  before  the 
close  of  the  3d  century,  many  considerable  estates 
were  bestowed  on  the  opulent  churches  of  Rome,  Milan, 
Carthage,  Antioch,  Alexandria,  and  the  other  gteat 
cities  of  Italy  and  the  provinces; 

♦  *  Diocletian  gave  a  rescript j  which  is  only  a  declaration  of  the  old  law: 
Colleghun,  si  nullo  speciali  privilegio  subnixum  sit,  h«ereditatem  capere  noif 
P<*se,  dubium  non  est.  Fra.  Paolo  fc. «.)  thinks  that  these  regulations 
«ad  bten  much  neglected  since  the  reign  of  Valerian.    Gibbon,  ii,  34S. 

*  2  The 
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TbebUhqp  wis  the  natural  steward  of  the  ctrtircb; 
the  public  stock  was  ehtarsted  to  hfe  care,  without  account 
or  control;  the  presbyters  were  confined  to  their  spiritual 
fimcticfttt;*  atad  the  more  dependent  order  of  deacons 
wa*  solely  employed  in  the  management  and  distribution 
erf  the"  ecclesiastical  revenue.  Not  to  dwell  upon  the 
abuses  of  its  application  in  some  respects,  it  is  acknow- 
ledged, that  after  the  expences  of  the  maintenance  of 
i.Ve  brshop,  his  clergy ,  and  their  worship,  the  whole 
remainder  was  the  sacred  patrimony  of  the  poor.  Ac* 
cording  to  the  discretion  of  the  bishop,  it  was  distributed 
to  support  widows  and  orphans,  the  lame,  the  sick,  and 
the  aged  of  the  community ;  to  comfort  strangers  and 
pilgrim*,  and  to  alleviate  the  misfortunes  of  prisoners 
and  captives,  more  especially  when  their  sufferings  had 
been  occasioned  by  their  firm  attachment  to  the  cause 
6f  religion.  A  generous  intercourse  of  charity  united 
the  most  distant  provinces,  and  the  smaller  congrega- 
tions were  cheerfully  assisted  by  the  alms  of  their  more 
opulent  brethren.  Sueh  an  institution,  which  paid  less 
regard  to  the  merit  than  to  the  distress  of  the  object* 
very  materially  conduced  to  the  progress  of  Christianity, 
The  advantages  of  immediate  relief,  and  of  future  pro- 
tection, allured  into  its  hospitable  bosom  many. of  those 
unhappy  persons  whom  the  neglect  of  the  world  would 
have  abandoned  to  the  miseries  of  want,  of  sickness,  and 
of  old  age.  There  is  some  reason,  likewise,  to  believe,  that 
great  numbers  of  infants,  who,  according  to  the  inhuman 
practice  of  those  times  had  been  exposed  by  their  parents, 
were  frequently  rescued  from  death,  baptised,  .educated, 
and  maintained  by  the  piety  of  the  Christians,  and  at 
a  Gibbon,  345,  fae  expence  of  the  public  treasure. 

The  priesthood,  with  uncommon   and   unexampled 
zeal,  settled  in  various  parts  of  this  island,  under  every 
disadvantage,  except  those  of  a  fertile  soil,  their  own  no- 
restrained 
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•estrained  resolution,  a^d  acflreful  choice  of  fuia^l  vantage  - 
ous  ground ;  huts  and  hovels  in  tome  ceqluse  ,part3,  \\ejf 
the  only  residence  of  themselves  dfid  their  niysteries ; 
they  had  acquired  the  habit  and  skill  of  industry  axyl 
labour,  through  necessity  aud  vicissitude,  .and  they 
shared  with  each  other  the  alternate  duties  of  agriculture 
Uhd  prayer.  The  chiefs  of  clans,  or  families,  or  districts, 
.resorted  thither  to  pay  their  sacred  hornage ;  and  if  they 
left  behind  them  any  token  of  tbejr  sincerity,  they  ,$ej~ 
dom  departed  without  some  useful  instruction  in  rehgiop 
or  in  life. 

The  origin  of  monastic  institutions  in  Europe  is  to  be 

found  i*  the  middle  of  the  3d  ceutusy.     Prosperity  and. 

peace  introduced  the  distinction  between  the  vulgar  pnd 

the  ascetic  Christians.    The  letter  seriopsly  reoouncefi 

the  business  and  the  pleapujr es,  of  tr^e  ^ge;  objured  the 

use  of  wine,  of  fiesfi,  and  of  marriage  >    chastjsed  tr^eir 

•bodies,  mortified  ,th*ir  affections,  and  xnaljrac^d  a  .life 

(of  saiatry,  as  the  price  of  e^mar  happiness   in  {Jie  reigp 

,<>{  CJqutStantine,  -the  Ascetics  flefi  from  p  prpphane  apfl 

ifegfefiemfe  world*    tp   perpetual    solitude  or  :re%ioijs 

society,     tifee  the  ^rst  , Christians  of  Jerusalem,  tbey 

resigned  th«  ^se  or  the  property  of  {their  temporal  pqs- 

•aessions.;  -established- .rfgujar  communities  of  t^e.qame 

:S#x,;a&d  similar,  dispositippsf  and  assumed  the  /\arnes  of 

jlerfpits,  Monks,,  gnd  ,  Anchorets,  expressive  tof  fjjejr 

Apuely  retv^at  in  a^tof?]  or  artificial  deser*. 

Egypt  ftfipftfctd  ^he  ^6rst ,  example  of  monastic  life. 
.Jfc^y,  .at  t4t^C&M,W A-D.&l  to  3#5;  Jtlus- 

i»*$i*A>  at  UQ*}e>  W  Hl  >  «*  **rWs« olh?r,^r!ar^?> 
spread  their  followers  over  many  parts  of  tber  e^siern  ,a#<J 
western  empires,  and  into  Ethiopia,  with  astonishing 
rapidity  and  numbers.  *Vrre  monastery  xrf  tBmtckor,  in 
Flintshire,  which:  contained  above  2QOO  brjjhrfn*  dis- 

b  3  persod 
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persed  a  numerous  colony  into  IreUnd,  and  thence  to 
Iona  and  the  Hebrides  *. 

It  was  naturally  supposed  that  the  pious  and  humble 
monks,  who  had  renounced  the  world  to  accomplish  the 
work  of  their  salvation,  were  the  best  qualified  for  the 
spiritual  government  of  the  Christians.  The  reluctant 
hermit  was  torn  from  his  cell,  and  seated  amidst  the 
acclamations  of  the  people  on  the  episcopal  throne. 
The  monasteries  t)f  Egypt,  of  Gaul,  and  of  the  East, 
supplied  a  regular  succession  of  saints  and  bishops,  and 
ambition  soon  discovered  the  secret  road  which  led  to 
the  possession  of  wealth  and  honours  f. 

The  novice  was  tempted  to  bestow  his  fortune  on  the 
saints,  in  whose  society  he  was  resolved  to  spend  the 
remainder  of  his  life;  and  the  pernicious  indulgence  of 
the  laws  permitted  him  to  receive,  for  their  use,  any 
future  accessions  of  legacy  or  inheritance  %. 

From  this  foundation  it  is  no  difficult  task  to  trace  the 
extent  of  monastic  institutions,  and  rnonastic  influence, 
in  our  own  island.  As  the  Christian  faith  began  to 
spread  itself  amongst  our  ancestors,  the  donations  of  the 
.  lords  and  great  landholders  became  more  numerous  and 
.  more  liberal,  and  their  visits  to  those  pious  residences 
more  frequent  and  more  fruitful.  Still,  however,  the 
revenues  of  the  clergy  were  not  very  considerable ;  but 
King  Ethclwulph,  anno  855,  made  them -a  grant  of  the 
tithe  of  all  his  dominions,  which  increased  them  to  that 
degree,  that  it  gave  cause  to  some  of  his  successors  to 
lament  in  vain  the  good  monarch's  liberality.  (Rapin 
has  preserved  a  copy  of  this  grant,  and  there  is  another, 
in  the  Monasticon,  p.  100.) 

•  0  Gibbon ,  290,  and  tcq.    l  Camd.  Brit.  666. 
\  Ibid.  347. 
X  Ibid.  35 f. 
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In  those  times  of  dark  and  ill-judging  superstition,  the 
austerity  of    self- devoted    wretchedness    often    reduced 
human  nature  to  its  last  verge  of  existence,  or  plunged 
it  into  horrors,  from  which  the  mild  and  persuasive  e  - 
hortations  of  Christianity  offered  in   vain  to  lead    the 
fanatic.     In  the  absence  of  that  serenity  of  heart  which 
true  religion  inspires,  the  forlorn  and  miserable  forgot 
their  own  virtues,  their  domestic  and  public  duties,  their 
regard  to  society,  and  the  tender  calls  of  conjugal  or  61ial 
affection  ;    and,  rushing  into  an  unbrotherly   solitude, 
devoted   their  possessions  to  build  altars,  hospitals,  and 
monasteries,  and  to  burn  incense,  to  appease  the  ven- 
geance   which    their    heated    imaginations    alone    had 
conceived  to  be  hovering  over  them  :  thus  they  incurred 
new  sins,  by  an  external1  service  to  that  Being  whose 
favour  had  been  more  acceptably  or  successfully  im- 
plored, by  directing  ,the  same  contrite  zeal  to  the  per- 
formance of  the  duties  of  the  station  in  which  he  had 
been  pleased  to  place  them.     If  so  much  zeal  ever  really 
actuated  any  of  the  founders  of  monasteries,  yet  I  am 
afraid  superstition  and  some  share  of  ostentation  were 
not  often-  silent  in  their  persuasions  to  so  eminent  an 
exhibition  of  public  regard  ! 

Thus  from  the  rapid  increase  of  charitable  and  piougfc 
donations,  arose  the  splendour  of  cathedrals  and  churches, 
not  now  easily  to  be  conceived.  In  every  part  England  . 
was  planted  with  monastic  establishments :  in  London 
stood  the  mitred  abbeys  of  St.  John,  and  of  Westminster^ 
in  addition  to  the  convents  of  nuns,  and  the  abodes  of 
monks  and  of  friars,  black,  white,  and  grey.  cSjcw0?*. 

The  increasing  resources  of  invention  kept  pace  with 
the  increasing  spirjt  of  religious  homage.  Auricular 
confession*  indulgences,  and  masses  for  the  dead,  with 
innumerable  other -means  of  amassing  wealth;  became 

the 
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powers  of  visitation  were  first  granted  to  the  ordinary  to 
enquire,  and  reform  them.  These  hospitals  were  thus 
instituted,  as  the  word  hospitium  denotes,  for  the  recep- 
tion, relief,  and  entertainment  of  the  poor,  aged,  irtfirm, 
sick,  and  otherwise  helpless;  and  are,  in  this  respect, 
distinguished  from  alms-houses,  which  are  iperely  for 
the  reception  of  the  indigent  and  necessitous #. 

It  is  most  reasonable  to  conclude,  that  the  new  and 
enlightened  principles  which  every  where  burst  forth  at 
the  reformation*  were  the  source  of  that  happy,  alteration 
in  the  minds  of  opulent  and  charitable  persons,  which 
directed  their  liberality  to  the  relief  of  the  afflicted  poor, 
when  its  channel  was  diverted  from  the  support  and 
contribution  of  papal  craft,  dissimulation,  and  idolatry. 
Henry  VIII.  However  grievous  the  ravages  of  a  regal  tyrant  might 
have  been  to  some  recluse  and  sincere  orders  of  monks, 
yet  they  swept  away  a  multitude  of  inordinate  vices,  and 
purified  the  land  from  the  severer  dangers  of  sedition, 
hypocrisy,  and  pride:  the  professed  servants  of  pious 
delusion  had  grown  opulent  on  the  ill  judged  offerings  of 
their  trembling  penitents;  they  first  presumed  to  be 
masters  of  their  consciences,  and  then  insultingly  jested 
at  the  large  tributes  which,  by  terrifying  denunciations 
of  future  heavenly  vengeance,  they  extorted  from  their 
alarmed  imaginations.  But,  thanks  be  to  Gud,  the 
restraints,  which  it  was  necessary  for  the  legislature  to 
impose  on  these  devices,  by  the  several  statutes  of  visita- 
tion and  of  mortmain,  at  first  proving  ineffectual  and  in- 
adequate to  subdue  the  cunning  and  artifice  of  monastic 

*  Aurcngzcbc  being  asked  why  he  did  not  build  hospitals,  said,  "  I 
will  make  my  empire  so  rich,  that  there  shall  be  no  need  of  hospitals." 
He  ought  to  have  said,  I  will  begin  by  rendering  my  empire  rich,  and 
then  I  will  build  hospitals. 

Sir  J.  Chardin,  vol. VIII.    2  Sp.  Laws,  c.  xiix. 

subtlety, 
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subtlety,  at  length  rose  into  a  total  suppression  of  their 
societies,  and  abrogating  their  delusions,  laid  the  corner* 
stone  of  the  modern  receptacle*  for  the  relief  of  indi- 
gence and  disease  *• 

*  Some  of  the  commissioners  who  visited  the  sbbies  petitioned  the  king 
(Henry  VIII.)   to  spate  them ;  and  declared  that  the  poor  received  from 
them  great  relief,  avnd  the  rich  good  education  ;  and  the  bill  for  the  sup*  Lord  Herbert's 
presskm  of  colleges  and  chantries  promised  that  the  estates  of  these  founds-  .?:  °J       .  * 9< 

1  Hfl«  0.  C  14. 

tions  should  be  converted  to  good  and  godly  purposes,  in  erecting  grammar- 
schools,  in  the  farther  augmentation  of  the  universities,  and  in  better 
provisions  for  the  poor  and  needy.   The  rapacity,  however,  of  the  courtiers     -.       g 
rendered  this  project  impracticable.  of  ^  p^  0%i 
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CHAPTER    II. 

a 

OF  THE  RESTRAINTS  OP  ALIENATION  I N  MORTMAIN,* 
TO  THE    PERIOD  OF  THE  REFORMATION. 

Speed.  4is.  b.  **  ILLIAftf  the  Conqueror,  demanding  the  cause  why 
.iw>6.  Yiq  himself  conquered  the  realm  by  one  battle,  which  th« 
Danes  could  not  effect  by  many  ?  Frederick,  the  Abbot 
of  St.  Alban's,  answered,  that  the  reason  was,  because 
now  the  land,  which  was  the  maintenance  of  martial 
men,  was  converted  and  given  to  pious  employments,, 
and  for  the  maintenance  of  holy  votaries.  To  which  the 
Conqueror  replied,  that  if  the  clergy  be  so  strong,,  that 
the  realm  is  enfeebled  of  men  for  the  war,  and  subject 
thereby  to  foreign  invasion,  he  would  aid  it :  and  there- 
fore took  away  many  of  the  revenues  of  this  Abbot,  and 
of  others  also.  I  take  this  to  be  the  origin  of  all  our 
restraints  of  mortmain. 

a  Bl.  Com.  36s.  Alienation  in  mortmain,  in  mortu&mand,  is  an  alien* 
ation  of  lands  or  tenements  to  any  corporation,  sole  or 
aggregate,  ecclesiastical  or  civil.  But  these  purchases 
having  been  chiefly  made  by  religious  houses,  in  conse- 
quence whereof  the  lands  became  perpetually  inherent; 
in  one  dead  hand,  this  hath  occasioned  the  general  ap- 
pellation of  mortmain  to  be  applied  to  such  alienations, 
and  the  religious  houses  themselves  to  be  principally  con- 

ibid.  i.  470.      sidered  in  forming  the  statutes  of  mortmain* 

o  Hen.  3,  c.  so.      gv  t^e  36th  article  of  Magna  Charts,  it  is  ordered 

/»»  \J  •  1398. 

Fnz.  Moirm.  thus  :  "  It  shall  not  be  lawful  from  henceforth,  to  any, 
Bro.Mortm.3e.  "  to  give  his  lands  to  any  religious  house,  and  to  take  the 
s  inst.  74.        €i  8ame  jan(j  aga*in  to  hold  of  the  same  house.    Nor  shall 

«  it 
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"  it  be  lawful  to  any  house  of  religion,  to  take  the  lands  Wood  IastJo*, 

"of  any  and  to  release  the    same  of  him,  to  him  to 

"  whom  he  received  it.     If  any  from  henceforth  give  his 

u  lands,  and  thereupon*  be  convict,  the  gift  shall  be  ut> 

"  terly  void,  and   the  land  shall  accrue  to  the  lord  of 

« the  fee."  • 

The  cause  of  this  article  was,  to  correct  an  evasion* 
ingeniously  invented  by  the  clergy,  to  surmount  the  dif- 
ficulty of  their  being  obliged  to  procure  from  the  crown 
a  licence  to  potobase  in  mortmain  ;  which  seems  to  have  g^d  jtn.  Ami, 
been  the  practice  among  the  Saxons  above  sixty  years  1*9»s*45* 
before  the  Norman  conquest,  and  continues  appended  p  n  B  isi 
to  the  prerogative  at  this  day ;  and  also  a  like  license  to  Licenses. 
alienate,  whenever  there  was  a  mesne  or  intermediate  lord  c.  a. 
between  the  King  and  the  alienor:  thus,  as  the  for- J&^w.'s?'^. 
feiture  accrued  to  die  immediate  lord,  the  possessor  in-*Bl.Com.aoo. 
stantly  aliened  to  the  religious  bouse,  and  then  took  the 
lands  bade  again  as  tenant  thereto,  which  kind  of  in- 
staBtanebus  seisin*  was  probably  held  not  to  occasion  any 
forfeiture :  and  then  by  committing  some  other  act  of 
foT&itarfe,  surrender,  or  estheat,  the  monastery  entered  as 
immediate  lord. 

About  this  period,  we  find  the  greatest  part  of  Europe  A.  D.  ms . 
mused  by  those  holy  expeditions,  called  erusodes :  pomp 
and  magnificence,   a  vast  retinue,   large  bounties,  and 
great  expenoe,  always  accompanied  the  journey  of  ima- 
ginary salvation.    The  princes  of  Christendom  vied  with 
each  other  in  a  splendid  and  dazzling  homage  to  the 
hoJy  cross  ;  the  banners  of  each  potentate  blazed  before 
the  world,  and  deluded  .multitude*  tell  prostrate,  with  - 
mistaken  zeal,  at  the  approach  of  these  fanatic  baubles, 
in  preference  to  the  pure  simplicity  of  the  true  faith.  The     - 
spiritual  Babylon  now  reigned  the  idol  of  bigoted  frenzy ; 
sad  while  the  people  vainly  thought  they  sacrificed  to 
Christ,  they  wefe  literally  bending  the  knee  to  Baal. 

Edward 
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A,  D.  1*7*  Edward  the  •  First  ascended  the  throne  with  the 
strongest  testimonies  of  a  desire  to  reform  the  abused 
which  had  found  their  way  into  his  kingdom.  Th4 
prodigious  increase  of  the  riches  of  the  clergy*  from  the 
causes  already  mentioned,  and  of  the  monasteries  also* 
had  long  been  a  subject  of  public  complaint;  and  no  one 
had  been  able  to  discover  an  effectual  method  to  put  ail 
end  to  an  evil  so  prejudicial  to  commerce,  and  to  the 
state.  Although  the  barons,  who  exacted  from  King 
John  the  great  charter,  still  so  deservedly  revered  *  had 
taken  care  to  insert  the  clause  already  mentioned,  for- 
bidding alienations  of  lands  to  the  church  ;  yet  this  had 
not  been  regarded.  Complaints  were  renewed  on  this 
and  many  other  subjects,  and  kept  pace  with  the  hopes 
in  which  every  one  exulted,  that  all  their  grievances 
would  now  be  redressed.  It  was  demonstrated  to 
the  aspiring  king,  that  the  church  never  dying,  always 
acquiring  and  never  alienating,  her  riches  must  conse- 
quently increase*  and  in  process  of  time  all  the  lands 
Would  be  in  possession  of  the  clergy. 

It  might  have  been  supposed,  that  the  principles  alone* 
of  the  great  charter  of  the  realm  would  have  held  the  people 
in  awe,  and  have  induced  them  to  despise  and  reject  all 
strict  interpretation  of  the  letter :  but  even  this  was  not 
powerful  enough  to  resist  the  ingenuity  of  these  votaries  to 
monastic  subtlety;  they  were  placed  in  a  situation  wherein 
they  knew  themselves^  to  be  protected  from  danger,  so  long 
as  they  held  the  consciences  of  men,  and  from  whence 
they  could  command  obedience  to  their  decrees,  as  lords 
over  the  vassals  of  their  feudal  seignories  I  As  the  forego- 
ing clause  in  *he  great  charter  had  put  an  end  to  their 
concerted  forfeitures,  they  had  contrived  leases  for  long 
periods  (which  first  introduced  those  extensive  terms  for 
five  hundred  and  a  thousand  years,  or  more,  to  attend  the 

2  Bi.Com.  870.  Inheritance  so  frequent  in  conveyances):  the  king  ma* 

turely. 
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tardy  considered  the  grievance  complained  of,  proposed 

a  new  law  to  bis  parliament,  which  they  received  with 

joy,  and  thus  the  legislature  were  induced  to  interpose  by  7  Bdw.  1.  it.  1. 

the  statute  De  Religiosis,  anno  1279. 

The  statute  recites,  "  That  it  had  been  of  late  provided, 
"  that  religious  men  should  not  enter  into  the  fees  of  any,  ' 
•*  without  licence  and  will  of  the  chief  lord,  of  whom  such 
"fees  be  holden  immediately ;  and  notwithstanding  such  ™oM* l*4' 7' 
"  religious  men  have  entered  as  well  into  their  own  fees,  9  RoN- 17°* 

Bro*  Jviortm* 

"as  into  the  fees  of  other  men,  approprying  and  buying  14-48. 

"  them,  and    sometime  receiving  them  of  the  gift  of  *J  ci>?  ui.?b. 

"  others,  whereby  the  services  that  are  dus  of  such  fees,  i?  E*  4- c-  ,13* 

"  and  which  at  the  beginning  were  provided  for  the  de-  •;• 

41  fence  of  the  realm,  are  wrongfully  withdrawn,  and  the  3  Bul*t.  43/ 

"  chief  lords  to  leese  their  escheats  of  the  same.     It  is 

"  enacted  in  substance  as  follows  :  That  no  person,  reli- 

"  gious  or  other,  shall  buy  or  jell,  by  color  of  gift,  or  lease, 

"  or  otherwise,  or  receive  by  reason  of  any  other  title,  any 

"  lands  or  tenements,  or  by  any  other  craft  will  appropre  Enfaw*}  and 

— ■  ■:■         f       / ■  ■  *T    ■>  .    amended  by  13 

"  to  himself  under  pain  of  forfeiture  of  same,  whereby  said  Ed.i.sti.css. 

"  lands  ihiy  W  Into  mortmain.  The  lord  of  the  fee  shall  c.  3.  '  " 

"  enter  such  lands  within  a  year  After  such  alienation,  and  S4  W-  K  §t' 8* 

i(  hold  the  same  in  fee  as  an  inheritance.   If  he  neglect  to 

"  enter,  then  the  next  chief  lord  immediate  Ifcray  enter  in 

"  six  months  then  next,  and  so  in  succession.    In  default 

u  of  their  entry  for  one  year,  the  lands  shall  fall  to  the 

"  crown,  saving  due  services  to  the  chief  lord  of  the 

"fee," 

A3  the  pope  and  the  clergy  mutually  supported  each  4  R«p»n,  9. 
other,  in  endeavouring  to  establish  a  permanent  supre- 
macy in  the  papal  throne ;  this  act  was  one  of  the  most 
effectual  means  -to  oppose  them  both,  by  withstanding 
the  one,  and  checking  the  growth  of  the  other  5  it  was  a 
fatal  blow  to  the  clergy,  whose  ambition  urged  them  to 
grasp  the  universal  dominion  over  public  property ;  and 
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i 

it  likewise  proved  ad  prejudicial  to  the  Pope>  since  no 

bounds  could  be  set  to  the  power  of  the  clergy,  without 

lessening  that  of  the  tourt  of  Rome. 

tatters  Church     The  great  power  which  the  Pope  had  acquired  in  Eng- 

wt.   .3,  pw77.  jaric|  arose  from  ^  numeroiis  monasteries  which  bad 

been  erected  in  all  parts  of  the  island,  which  not  only 
increased  daily  in  wealth,  but  were,  with  all  their  territo- 
ries, entirely  at  his  devotion.  If  posterity  had  continued 
to  build  and  endow  religious  houses  at  the  rate  they  were 
established  in  the  reign  of  Edward  I.  all  England,, says 
Fuller t  would  in  a  short  time  have  turned  one  entire 
and  continued  monastery  :  and  the  inhabitants  thereof 
become  either  friars  or  founders.  Such  alienation  of 
landtf  in  mortmain,  settled  on  monasteries,  afforded  nei- 
ther wards,  marriages,  reliefs,  nor  knights'  service,,  for  the 
defence  of  the  realm ;  in  a  word,  enriched  private  coffers*, 
and  impoverished  the  public  exchequer;  wherefore  he 
restrained  such  unlimited  donatives. 

The  king's  act  was  ignorant!  y  esteemed  new,  strange, 
and  unprecedented ;  whereas,  in  former  times,  foreign 
princes  had  done  the  same.  We  find  some  counte- 
nance for  it  in  Scripture,  When  Moses,  by  proclamation^ 
restrained  the  overflowing  bounty  of  the  people  to  the 
feod. 3*.  a.  tabernacle;  and  in  the  primitive .,  times,  TbtocUsius,  the 
Emperor,  although  favourable  to  the  clergy,  made  a  law 
of  amortisation  to  moderate  the  popular  bounty  to  the 
church.  Yet  Jerome  complained  of  it  to  Nepqtian  thus : 
"  I  am  ashamed  to  say  it ;  the  priests  of  idols,  stage* 
*'  players,  coachmen,  and  common  harloU,  are  made 
"  capable  of  inheritance,  and  receive  legacies :  onjy  mi* 
"  nisters  of  the  gospel  and  monks  are  hatred  by  law 
^  "  thus  to  do,  and  that  not  by  persecutors,  but  by  chris- 
"  tian  princes^  concluding,  neither  do  complain  »of  the 
*'  law,  but  I  am  sorry  we  have  deserved  to  Jmve  puch  a 
"  hw  made  againat  u»«" 


i 
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St.  Ambrose,  in  his  31st  Epistle,  expressed  much  anger 
on  the  same  occasion,  out  of  his  zeal  for  the  church* 

From  the  period  of  Edward's  act,  the  decline  of  abbey* 
may  bedatfd ;  yet  the  act  did  not  ruin,  but  regulate  j  not 
destroy,  but  direct  well-grounded  liberality,  that  bounty 
to  some  might  not  be  injury  to  others.  This  act  is  said 
further  to  have  been  made  with  the  advice  of  Archbishop 
Ptckham,  Archbishop  Wickwane,  a  great  scholar,  and 
Bishop  Stake,  of  Durham,  the  richest  and  proudest  of 
that  place.  These,  though  reluctantly,  with  many  others, 
consented  to  this  act,  and  to  make  them  some  amends,  the 
king  not  long  after  favourably  stated  what  causes  should  13  £dw#  ,. 
be  of  spiritual  cognizance  by  the  statute  of  circumspecte 
again.  Thus  it  appears  that  Edward  I,  was  the  first  chris- 
tian prince  who  passed  a  statute  of  mortmain,  and  prevent*- 
ed  bylaw  the  clergy  from  making  new  acquisitions  of  lands, 
which,  by  the  ecclesiastical  canons,,  they  were  for  ever 
prohibited  from  alienating.  The  opposition  between  his 
maxims,  with  regard  to  the  nobility  and  to  the  ecclesias- 
tics, lead  us,  says  Mr.  Hume,  to  conjecture,  that  it  was 
only  by  chance  he  passed  the  beneficial  statute  of  mort- 
main, and  that  his  sole  object  was  to  maintain  the  num- 
ber of  knights'  fees,  and  to  prevent  the  superiors  from 
being  defrauded  of  the  profits  of  wardship,  marriage, 
livery,  and  other  sinecures  arising  from  the  feudal 
tenures.  This  is,  indeed,  the  reason  assigned  in  the 
statute  itself,  and  appears  to  have  been  his  real  object  in 
enacting  it.  The  author  of  the  Annals  of  Waverly 
Ascribes  this  act  chiefly  to  the  King's  anxiety  for  main- 
taining the  military  force  of  the  kingdom*  but  adds,  that 
he  was  mistaken  in  his  purpose;  for  that  the  Amalekites 
were  overcome  more  by  the  prayers  of  Moses  than  by 
the  sword  of  the  Israelites.  The  statute  of  mortmain  P.  23*—M. 
was  often  afterwards  evaded  by  the  invention  of  uses.       2  Hume/aai. 

«  Upon 
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Co.  Lit.  a  b.         Upon  this  statute  of  7  Edward  I.  it  was  held  by  Sir 
Edward  Coke,  that  if  any  sole  corporation,  or  aggregate  of 
many,  either  ecclesiastical  or  temporal  (for  the  words  of 
the  statute,  7  Edward  L  de  religiosis]  are,  si  quit  reli* 
giosvs  vel  alius)  purchased  lands  or  tenements  in  fee,  they 
had  capacity  to  take,  but  not  to  retain,  (unless  they  had 
a  sufficient  licence),  for  within  the  year  after  the  aliena- 
tion the  next  lord  of  the  fee  might  enter,  and  if  he  did 
not,  then  the  next  immediate  lord  from  time  to  time  to 
have  half  a  year,  and  for  default  of  all  the  mesne  lords, 
then  the   king  to  have  the  land    so  aliened  for  ever; 
u  hich  was  to  be  understood  of  such  inheritance  as  might 
be  holden  $  but  if  such  inheritance  as  were  not  holden, 
^  villains,  rent  charges,  commons,  and  the  like,  the  king 
bad  them  presently  by  a  favourable  interpretation  of  the 
statute.   An  annuity  granted  to  them  was  held  not  to  be 
in  mortmain,  for  it  charged  the  person  only.     Formerly, 
^alienations  of  charter,  or  college,  or  hospital  lands,  were 
+    r  >  Lit.  43.      so  far  restrained  as  that  their  leases  were  avoided ;  and  it 

has  been  always  held,  that  they  oannot  alienate  either  to 
the  crown,  or  to  any  person,  without  authority  of  the  le- 
gislature. 

It  should  seem  as  if  the  last  act  would  have  prevented 

all  new  devises,  but  as  it  extended  only  to  gifts  and  con- 

^  In8t  75#       veyances  between  parties,  religious  men  now  began  to 

a  Bt.C0m.a71.  get  up  a  fictitious  title  to  the  land,  and  by  bringing  »n 

a  Burn,  Eccl.  .     r  ,       «  «     •  2i_    j 

Law,  473.  action  against  the  tenant,  who  by  collusion  suflerea  a 
judgment  by  default,  they  entered,  and  so  defeated  the 
statute.  (This  is  the  origin  of  modern  recoveries,  the 
great  assurance  of  the  kingdom.) 

is  Edw.  i.  c  But  to  prevent  so  glaring  an  abuse  of  the  legislative 
power,  it  was  in  such  cases  ordained  by  a  subsequent 

a  Inst.  43t.  statute,  that  a  jury,  should  try  the  right  of  the  parties, 
and  if  it  should  be   proved  that  the  religious  house  had 

no 
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no  right,  then  the  lands  should  be  subject  to  the  above 
forfeiture:  and  the  like  provision  was  made  to  prevent 
the  additional  artifices  of  the  tenants  setting  up  crosses 
on  their  lands  {the  badges  of  knights  templars,  and  hos- 
pitallert),  in  order  to  protect  them  from  the  feodal  de- 
mands of  their  lords,  by  virtue  of  the  privileges  annexed 
to  those  religious  and  military  orders. 

The  succeeding  statute  of  <%uia  empiorks  abolished  all  ?s  Mw,  1.  «. 
subihfeodations,  and  allowed  men  tr>  alienate  their  lands  to  9'init.  »oi. 
be  holden  of  their  next  immediate  lord j  and  a  proviso 
was  inserted,  to  prevent  any  future  evasions,  that  this 
should  not  efttend  to  authorise  any  kind  of  alienation  in 
fttortJitaitt. 

In  a  vert  few  years  afterwards  the  legislature  was 
obliged  again  to  interrupt  the  ingenuity  of  the  sacred 
Conclave,  and  to  revive    the   ancient  authority  of  the 
crown,  in  granting  licence  to  amortize  lands;  and  an  97  Ed.  1.  «.*• 
act  was  passed  establishing  a  mode  of  application  for  such 
consent,  by  writ  of  Ad  quod  damnum,  which  lay  from  the  p.  n.  b.  ass. 
Court  of  Chancery,  to  any  one  who  required  the  king's 
licence  for  such  alienation  j  which  was  directed  to  the 
escheator,  "  to  enquire  what  damage  would  ensue  to  the 
"king,  or  unto  *ther<person$,  if  the  king  should  grant 
u  such  licence ;"  and  upon  the  return,  the  king  was  to 
give  leave  co  aliene  in  r/torimain :  but  even  this  licence 
***  farther  restrained  (as  no  doubt  the  process  soon  be- 
came a  mete  matter  of  form)  by  a  new  statute,  enacting, 
ft  That  even  this  licence  should  be  ineffectual  without  A  ^  |0O 
"  Ac  eoftsent  of  the  mesne  or  intermediate  lords.** — Z)#*sfidw.r,tt.  1. 
tfportis  rdigiosorum. 

The  parliamentary  measures  adopted  by  <£dwafd  Hi.  A.  D  i^f 
to  the  17th  year  of  his  reign,  against  the  encroachments 
of  the  collegeof  Home,  ate  retained  in  the  ancient  records 
of  that  reigh.     Stratford,  Archbishop  of  Canterbury,'  is" 
supposed   to  have  been  the  tf&tfttt  of  the  proceedings 

c  2  -#  thea 
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then  adopted.  He  had  been  an  active  and  useful  mi- 
nister of  Edward  III.  ;  but  having  two  years  before  been 
involved  in  a  quarrel  with  his  sovereign,  he  is  be- 
lieved to  have  brought  forward  those  measures,  partly 
that  he  might  the  more  fully  reinstate  himself  in  the  favour 
of  the  king,  and  partly,  perhaps,  in  conformity  to  his 
character  and  duties  as  primate  of  England ;  that  he 
might  shut  out  the  enormous  influx  of  foreigners  into 
the  benefices  of  the  English  church,  preventing  the  re* 
gular  and  wholesome  instruction  of  the  people  ;  that  he 
might  maintain  the  purity  of  its  ancient  constitution, 
as  to  the  election  or  nomination  of  its  ministers ;  that 
he  might  prevent  its  revenues  from  being  thus  injuri- 
ously conveyed  into  foreign  countries.  By  this  advice 
the  parliament  was  instigated  to  send  for  the  act  of  the 
last  year  of  Edward  I.  from  Carlisle,  and  to  re-enact  its 
clauses  against  provisions  and  appeals. 
Cot  17  Ed  3  Intfie  ycar  following  (1344)  it  having  been  remarked, 
•  that  the  injunctions  of  this  statute  had  not  been  accom- 
panied by  penalties ;  an  amending  act  was  introduced, 
subjecting  those  who  transgressed  it  to  .the  pains  of  out- 
lawry, &c.  The  purposes  of  this  law  were  somewhat 
reinforced  by  the  circumstance,  that  the  reigning  pope 
was  a  Frenchman,  and  was  conceived  to  adhere  to  the 
king's  enemies,  in  the  war  then  depending  for  the  claim 
of  Edwurd  ILL  to  the  crown  of  France.  Yet  it  suffici- 
ently appears,  from  the  frequent  agitation  of  the  subject 
.in  parliament,  that  its  execution  was  partial  and  irregular. 
The  re-enaction  of  the  act  against  the  pope's  nomination 
to  benefices,  and  the  appeals  carried  to  Rome,  com- 
monly, called  the  statute  of  prwisors,  and  of  the  act  of 
penalties  Against  offenders  in  these  points,  called  the 
statute  j  of  pr/gmtfaire,  from  which  these  laws  in  our 

as  Edw.a.st.o.  statute-bodk  derive  their  date,  took  place   in  the  years 
37  Edw.  a.  it.      ^      -  -r  '  r  * 

i.  c  i.  1 35 1  and  s  1 353  respectively. 

It 
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It  is  certain,  that  when  the  people  saw  the  legislature 
sq  attentive  to  repress  the  growing  accumulations  of  the 
hierarchy,  there  might  be  grounds  for  designing  men 
to  disturb  both  them  and  their  devotees  in  such  posses- 
sions, which  they  could  discover  to  have  been  obtained 
without  all  the  forms  which  the  foregoing  restrictions  re- 
quired; it  is  not  unlikely,  these  informations  increased 
so  fast  as  to  alarm,  and,  perhaps,  so  successfully  as  to 
abridge,  the  monasteries  of  some  of  their  newly  acquired 
iemporalties ;  wherefore  they  seem  to  have  procured  an 
act  which  indemnified   and  released  them  on  an  im- 
peachment,  if  they  could  produce  the  royal  charter  of  16  Edw.a.tu. 
licence,  the  inquest  on  the  writ  of  Ad  quod  damnum,  or  a* c*  *• 
fine;  and  if  they  could  not  sufficiently  shew  chat  they 
•entered  by  due  process,  after  such  licence  granted,  then 
"  that  they  should  be  well  received  to  make  convenient 
&e  for  the  same." 

The  next  invention  to  elude  all  these  restrictions  was, 
to  procure  persons  to  take  the  lands  in  their  own  names,  3  Hume,  so. 
and  then  declare  the  same  to  be  for  the  only  use  of  cer- 
tain monasteries,  gilds,  or  fraternities ;  and  also  to  pur- 
chase and  dedicate  large  tracts  of  land  adjoining  to 
churches,  as  churchyards.  An  act  to  subvert  these  pre- 
tended uses  (which  were  the  origin  of  the  modern  decla-  ^ 
rations  of  trust)  was  accordingly  passed  in  the  reign  of 
Richard  II.  which  amortized  all  such  possessions,  and 
rendered  them  forfeitable;  and  declared  all  cities, 
boroughs,  towns,  guilds,  and  fraternities,  as  being  per- 
petual, under  the  same  disabilities  of  mortmain  *as  reli- 
gious-houses.  , 

It  was  the  custom,  at  this  period  of  our  history,  for  *  l™*l°'  80' 
the  sheriffs  of  every  county  to  hold  congregational  courts  Sharp's  Ac- 
twice  a  year,  for  the  decision, of  causes  ecclesiastical,  dent  Tithing*, 
criminal,  and  civil,  in  which  the  bishops  also  presided.  p*     ' 
From  what  has  already  been  related,  it  is  easy  to  conceive 

c  3  t9 
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to  what  encroachments  episcopal  authority  had  gradual- 
ly aspired  and  arisen  at  that  time  ;  but  rt  did  not  stop 
here;  for  in  order  to  attain  a  right  of  judging  alone  in 
all  matters  ecclesiastical,  according  to  causes  and  decre- 
tals unknown  to  the  people,  the  clerg)  set  up  a  fictitious 
i  Rich.  s.  charter,  said  to  have  been  granted  them  by  William  the 
Conqueror,  but  never  known  till  then,  which  was  three 
hundred  years  after  the  demise  of  that  prince,  and  which 
in  the  weak  and  confused  reign  of  Richard  II.  they  pro- 
cured to  be  enrolled ;  thus  assuming  a  self-erected 
power  of  iitting  in  their  consistory  courts;  which  now 
subsist  under  no  better  authority. 

The  fifteenth  century,  (from  Richard  II.  to  Henry  VII.) 
famous  for  the  councils  of  Constance  and  Basil,  was 
likewise  famous  for  the  deplorable  state  of  the  christian 
church.    The  leading  articles  of  the  faith  were  no  longer 
adhered  to,  and  the  far  greater  part  of  the  people's  re- 
ligion was  made  to  consist  in  pilgrimages,  and  the  idol- 
worship  of  the  Virgin  Mary,   saints,  and  relics.    The 
example  of  the  clergy  excited  no  devotion,  the  church 
discipline  was  relaxed,  and  the  purity  of  the  gospel  was 
forgotten  or  despised:    temporal  advantages   were   the 
sole  pursuit  of  the   teachers    of    the    christian  faith. 
England  was  in  the  same  state  with  the  rest  of  Europe. 
The  people  were  extremely  desirous  of  a  reformation  of 
divers  abuses  which  had  crept  into  the  church  ;  but  the 
clergy  opposed   all  attempts  at  a  reform,  because  no 
change  could  be  made  but  to  their  prejudice;  and  the 
kings  made  religion  subservient  to  their  interests.  .When 
they  imagined   they  stood   in  need  of  the  clergy,  th*y 
found  ways  and  means  enough  to  evade  the  people's  de- 
mands :  but  when  the  parliament's  good-will  was  re- 
ft Rapio,  4*4,  quisite,  they  assented  to  such  statutes  as  served  to  curb 

479,4*4.  *1.  »  / 

the  encroachments  of  the  pope  and  the  clergy. 
Notwithstanding  all  the  complaints  which  the  Eng- 
lish 
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lish  had  frequently  carried  to  iht  court  of  Rome  about 
her  continual  encroachments,  and  notwithstanding  the 
precautions  which  several  parlinroeut*  had  taken  to 
screen  themselves  from  her  usurpations,  the  popes  did 
not  abate  the  least  of  their  pretensions ;  upon  every  oc- 
casion that  offered  they  made  no  scruple  to  act  con- 
trary to  the  statutes  of  the  English  parliament,  and  to 
assert  their  apostolic  power,  without  troubling  them- 
selves whether  they  prejudiced  the  kiug  or  his  bubjeets. 
The  parliament,  willing  to  remedy  these  abuses,  passed 
an  act  against  purchasing  dispensations  from  payment 
oftythe;  and  another  against  provisions  of  exemption 
from  the  jurisdiction  of  the  bishops  ;  but  these  were  in- 
effectual ;  for  the  fulness  of  the  apostolic  power  again 
exempted  the  monks  from  any  observance  of  these  sta- 
tutes ;  and  this  .  roused  the  parliament,  aad  the  penal- 
ties of  the  statute  of  pr^numirs  were  added  to  their 
former  acts.* 

In  1523,  Cardinal  Wolsey,  the  favourite  and  minister 
of  Henry  VIII.  had  raised  hi*  power  at  coartso  high, 
that  his  influence  carried  him  above  all  care  or  s  licitude 
for  the  welfare  of  the  people.  His  arrogance  surpassed 
the  bounds  of  his  own  interest,  aad  at  length  produced 
his  fall.  To  perpetuate  his  name,  he  formed  a  pi  eject, 
for  which  he   afterwards  procured  the  pope's  bull,  "  to 

•  In  the  feign  of  Henry  V.  anno  *4o4,  and  141*,  two  unsuccessful 
attempts  were  made  by  the  commons*  to  reduce  the  wealth  of  the  clergy. 
But  the  latter  ended  more  effectually  than  the  former,  in  a  proposal  of 
delivering  up  to  the  king,  through  zeal  arid  affection  (professed  to  be  more 
sincere  than  that  of  the  commons),  the  aHta  priori* .,  which  being  one 
hundred  and  ten  in  number,  were,  possessed  of  lands  that  would  consi- 
derably increase  the  revenues  of  the  crown.  The  king  seems  to  .have 
judged  it  rfiost  prudent  to  take  what  the  clergy  offered  of  their  own  ac- 
cord, and  therefore  accepted  the  proposal,  and  the  act  passed  without  any 
opposition* 

"  suppress 
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' '  suppress  as  many  monasteries  as  he  pleased,  to  the 
"  amount  of  3000  ducats  a  year/'  in  order  to  transfer 
«  their  revenues  to  two  colleges  he  had  intention  to  found, 

one  at  Oxford,  and  another  at  Ipswich,  the  place  of  his 
birth,  in  order  to  fit  students  for  the  former.    But  al-  ' 
though  the  cardinal  had  exerted  every  power  to  establish 

377,  4i8.  '  these  colleges,  yet  the  king  was  deaf  to  all  his  entreaties 
for  the  preservation  of  them,  and  in  the  general  confis- 
cation which  afterwards  distinguished  the  mournful 
annals  of  the  church,  their  endowments  were  vested  in 
the  hands  of  the  crown,  and  the  name  of  their  founder 
sunk  in  obscurity.  • 

>i'Hen,s.e.ts.  In  1529,  Henry  restrained  the  clergy  from  taking 
any  lands  to  farm,  and  from  buying  and  selling  any 
merchandize,  except  such  as  belonged  to  their  spiritual 
person  or  gle^e ;  and  all  spiritual  persons  of  any  reli- 
gious house,  having  lands,  or  other  yearly  profits  in  right 
thereof,  of  the  yearly  value  of  800  marks,  might  occupy 
the  same  to  the  advantage  and  maintenance  of  their 
house  only,  and  not  having  sufficient,  might  take  in 
farm  other  lands,  and  buy  and  sell  corn  and  cattle,  for 
the  only  manurage,  tillage,  and  pasturage,  of  such  farms, 
so  that  the  profit  should  be.  appropriated  to  the  house 
alone. 

The  See  of  Rome  bad  long  been  engaged  in  very  seri- 
ous contests  with  several  of  the  states  of  Europe  ;  the 
assumed  supremacy  she  had  constantly  exerted  over  Eng* 
land  became  insupportable.  The  writings  of  Martin 
Luther  had  been  industriously  and  successfully  circulated 
in  every  part  of  the  island,  and  the  people  now  began  to 
entertain  very  different  opinions  of  religion,  to  those  of 
their  ancestors,  especially  with  regard  to  the  papal  au- 
thority. Pope  Clement  VII.  did  not  take  the  means  to 
preserve  any  conciliation,  but  persisting  in  his  measures, 

and 
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and  also  in  his  objection  to  the  king's  divorce  from  queen 
Catharine,  the  interest  of  the  king  and  the  people  thus 
became  the  same.  The  pope  afterwards  signified  his 
desire  of  accommodation  by  dispensation,  'which  the 
king  resolved  to  reject ;  and  this  produced  the  first  blow 
to  the  papal  authority— a  proclamation,  forbidding,  un- 
der severe  penalties,  the  receiving  any  bull  from  Rome 
contrary  to  the  prerogatives  of  the  crown.  The  conse- 
quent fall  of  Wolsey  was  grounded  on  his  exercising  his 
legatine  authority  without  the  king's  licence;  and  of 
his  disposing,  as  legate,  of  several  benefices,  contrary  to 
the  statutes  of  provisors  and  praemunire  :  the  whole  body 
of  the  clergy  fell  likewise  under  the  same  predicament ; 
they  were  obliged  to  sue  to  the  crown  for  a  pardon, 
which  was  granted  at  the  expence  of  100,0001.  The 
thunders  of  the  Vatican  were  now  heard  with  contempt, 
and  the  crown  of  England  at  length  began  to  feel  itself 
released  from  an  unjust  bondage,  and  subject  to  no  other 
control  than  the  laws  of  the  realm* 

The  grant  of  lands  to  superstitious  uses,  such  as  for 
masses  to  be  said  for  the  soul  of  the  -donor,  when  he 
should  quit  the  present  stage  of  existence,  and  the  like; 
was  the  most  fertile  invention  to  increase  the  power  of 
the  clergy  (and  a  principal  support  of  the  arguments  m 
favour  of  purgatory)  :  the  heads  of  the  papal  priesthood 
luxuriously  slumbered  upon  large  bequests  for  this  pur- 
pose, while  their  inferior  brethren  spread  their  tattered 
garments  over  the  graves  of  departed  visionaries,  and  ex- 
hausted their  breath  in  vain  repetitions  for  the  safety  of 
those  souls  for  whom  they  felt  very  little  regard,  and  less 
pious  concern. 

The  former  statutes  had  as  yet  applied  only  to  cbrpo- 
rate  bodies  ;  it  became  now  essential  to  preserve  whole 
families  from  ruin,  by  forbidding  such  acts  of  selfish 

devotion; 
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devotion  j  and  with  this  prohibition,  the  glorious  and 
heavenly  Reformation  6 rat  dawned  upon  England. 
Henry  the  Eighth,  however  tyrannical  and  self-willed  in 
all  his  pursuits,  and  whatever  sinister  views  might  kad 
him  in  this  great  cause,  yet  seem  *  to.  have  been  blessed 
with  an  inspired  firmness,  that  bore  him  on  amid  alt  the 
crowd  of  public  prejudice  ;  the  arts  of  papal  priestcraft; 
the  terrors,  to  him  vain  terrors,  of  the  hierarchy;  and 
the  multitudes  of  his  wondering  people,  then  deeply 
shackled  by  the  fetters  of  suptrstition,  and  the  influence, 
almost  unshaken,  of  the  church  of  Rome  !  He  thus  be- 
gan by  attacking  men  in  their  private  and  interna)  prin- 
ciples, and  the  priesthood  in  this  chief  bond  which  pre- 
served their  power. 
93 Hen. 8.c. io  The  new  act  abolished  these  purgatorial  services:  it 
recites,  "  that  by  such  sales  and  conveyances  made  of 
"  trust  of  lands  to  the  use  of  churches,  fraternities,  or 
"  brotherhoods,  erected  and  made  of  devotion,  or  by 
iC  consent  of  the  people  without  any  corporation  ;  or  to 
"  the  use  and  intent  to  have  obits  perpetual,  or  a  con- 
"  tinuat  service  of  a  priest  for  ever,  or  for  threescore  or 
"  fourscore  years  (supposing,  no  doubt,  that  their  pur- 
"  gatorial  state  might  by  that  time  be  concluded),  oat  of 
"  the  issues  of  land  charged  therewith,  that  as  much  loss 
"  and  inconvenience  happened,  and  the  same  were  as 
"•prejudicial  as  where  lands  were  aliened  in  mortmain" 
"  Wherefore  all  such  uses,  by  what  name,  nature*  or 
"  quality  they  were  called,  were  from  thenceforth  de- 
"  clared  to  be  utterly  void.  But  this  is  saved  i»  seise 
"  degree  by  a  proviso,  authorizing  any  person  seized  of 
"  lands  to  his  own  use,  or  having  feoffees  of  any  trust  of 
"  lands  to  his  use,  to  make  or  devise  the  same  for  the 
«  above  purposes,  so  as  the  same  do  not  continue  for  a 
"  longer  term  than  twenty  years, 

"All 
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€l  All  devices  and  contrived  assurances  to  defraud  the 
"  statute  are  declared  void  ;  and  it  ia  declared  that  the 
"  act  aball  always  be  interpreted  and  expounded  as  bc- 
"  neficially  as  may  be  to  the  destruction  and  utter  avoid- 
"  ing  of  such  uses  ;  but  not  to  prejudice  the  right  or 
"  custom  any  corporation  might  then  hold  to  devise 
"  lands  in  mortmain." 

Superstitious  uses  were  the  object  which  this  statute 
was  designed  to  overthrow ;  but  the  tame  propensity 
remaining  among  the  people,  happily  directed  by  a  bet- 
ter judgment,  they  created  trusts  for  the  endowment  of 
free  schools,  seminaries  of  education,  and  stipendiary 
reliefs  to  the  poor  and  aged ;  a  practice  which  the  law 
certainly  favoured,  had  the  design  ever  been  put  in  prac- 
tice, by  adjudging  it  not  within  the  restrictions  of  the  Cro  Bi.sa*. 
■last  cited  statute,  which  was.  expounded  to  be  intended  ]^'  £5 
only  to  subvert  the  progress  of  superstition. 

In  1532,  these  measures  were  further  extended,  by  an  S4  r.  t.  c.  is. 
act  which  established  the  supremacy  of  the  three  estates 
of  the  realm,  in  all  causes  spiritual  as  well  as  temporal ; 
and  decreed  the  penalties  of  praemunire  on  all  who  should 
prefer  appeals  to  the  see  of  Borne,  and  appointed  the  judi- 
cature of  the  ecclesiastical  court.    The  pope's  earnest  n^^ 
remonstrances  against  the  king's  divorce  seem  to  have 
been  one  great  cause  of  the  general  abolition  of  his  au- 
thority in  England,  in  the  acts  of  exemption  from  the 
annates,  appointing  bishops,  peterpence,  procurations, 
delegations,  expedition  of  bulls,  and  dispensations  ;  the 
very  name  of  the  pope  was,  by  proclamation,  in  1534, 
ordered  to  he  struck  out  of  all  books,  that  the  remem- 
brance of  it  might,  if  possible,  be  lost  for  ever.     In  the 
mean  while,  as  the  people  were  daily  corrupted   by  the 
monks,  who  insinuated  that  the  king  was  going  to  over- 
turn all  religion  ;  he  resolved  to  take  every  possible  pre- 
caution to  prevent  the  pernicious  designs  of  these  dan* 

gerous 
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gerous  adversaries.  To  that  end,  the  suppression  of  all 
monasteries  was  suggested,  which  the  king  resolved  to 
effect  by  degrees.  He  began  by  ordering  visitations, 
whereby  he  should  discover  their  revenues  and  practices. 
The  monks,  conscious  of  their  irregularities,  were  easily 
-terrified  by  the  threats  of  their  visitors,  into  a  surrender 
of  their  houses  to  the  hands  of  the  king  :  the  visitations 
unravelled  to*  open  day  a  series  of  debauchery,  corrup- 
tion, wickedness,  and  abominations  (says  Burnet)  "  equal 
"  to  any  that  were  in  Sodom  ;"  and  the  king  gave  them 
leave  to  quit  their  houses  of  mock  sanctity.  Henry  tried 
his  success  with-  his  nephew  James,  king  of  Scotland, 
but  found  him  still  an  adherent  to  ttie  see  of  Rome.  In 
1 535,  he  proceeded  in  his  plan,  by  procuring  an  act  to 
abolish  all  the  lesser  monasteries,  whose  revenues  did  not 
amount  to  more  than  3001.  and  this  was  followed  by  an 
order  for  publishing  the  holy  scriptures  in  English.  The 
pope  solicited  a  reconciliation,  which  was  rejected,  and 
this  was  followed  by  an  act  in  1536,  incurring  the  penal- 
ties of  praemunire  on  all  who  endeavoured  to  restore  his 
«sH.  s.c  ic.  authority  in  England.* 

All  these  measures  produced  innumerable  discontents 
among  the  clergy,  the  monks,  and  the  people.  An 
insurrection  followed,  which  .was  happily  suppressed; 
but  it-  served  only  to  facilitate  the  ruin  of  monastic 
pride;  to  which  cause  the  king  easily  attributed  the 
danger  to  which  he  had  been  exposed,  and  therefore 


*  Alms  of  ploughlands,  eleemosyna  carucarum,  or  eleemosyna  pro 
aratrix,  was  a  tax  anciently  paid  for  the  benefit  of  the  poor,  at  the  rate 
of  a  penny  for  each  ploughland. 

Alms  of  the  king  denote  what  was  otherwise  called  petetpence,  or  aires 
of  St.  Peter. 

The  erecting  an  alms-chest  in  any  church  was  introduced  by  an  act  o 
27  Henry  VIII.  and  is  enjoined  by  the  book  of  canons,  as  also  the  manner 
of  distributing  what  is  thus  collected  among  the  poor  of  theparish. 

resolved 


Chap,  it    Of  Restraints  of  Alienation  in  Mortmain.  *• 

resolved  upon  the  suppression  of  all  the  monasteries,  and 
for  that  purpose  appointed,  as  before,  another  strict 
visitation. 

The  gross  and  impious  abuses  there  discovered  were  Anno  1*37. 
immediately  published  by  the  king's  command;  the 
fvrge&.relics,  and  secret  springs,  which  moved  images, 
said  to  be  moved  by  the  effect  of  a  divine  power,  were 
broken  down ;  the  visionary  relief  attributed  by  every 
deluded  votary,  who  threw  himself  at  their  feet,  began  to 
be  no  longer  felt;  and  the  impositions  and  pious  frauds 
practised  by  the  priests  upon  the  credulity  of  the  people 
were  universally  exposed.  The  shrine  of  Becket  shared 
the  common  fate.  It  is  said,  that  in  one  year  the  offer- 
ings upon  the  altar  of  Christ  did  not  amount  to  one 
penny;  those  at  the  altar  of  the  Virgin,  to  41.  Is.  8d.  but 
those  at  the  shrine  of  Becket,  who  was  accounted  the 
greatest  saint  in  heaven,  to  954I.  6s.  3d. 

Whatever  might  have  been  the  views  of  Henry,  to 
whom  avarice  has  been  assigned,  with  apparent  justice; 
and  to  whose  ingenuity  is  also  attributed  a  subtle  report 
that  an  invasion  was  expected,  or  a  continental  war, 
formed  by  the  pope,  to  involve  him  in  new  distractions, 
as  well  abroad  as  at  home;  it  is  certain  he  made  these 
the  motives  for  suppressing  religious  houses,  and  appro- 
priating some  of  their  immense  riches. to  the  charges 
of  the  state,  instead  of  raising  a  subsidy  upon  the 
people.    .     , 

The  act  of  1539  granted  the  lands  of  religious  houses  si  H.  s.  c  is, 
to  the  ting,  which  were  supposed  to  have  been  volun- 
tarily surrendered  to  him ;  an  artifice  which  he  adopted 
to  blunt  the  edge  of  cruelty,  which  was  imputed  to  him 
by  the  suppression  ;  and  indeed  the  extravagant  devo- 
tion of  this  parliament  to  the  will  of  the  monarch,  par- 
ticularly testified  in  the  act  for  enlarging  his  royal  prero* 
{ttive,  were  additional  distresses  to  the  church  of  ami- 

christ, 
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cbrist.  Bat  though  the  sums  acquired  by  this  suppres- 
sion amounted  to  1,000,0001.  the  king  employed  only 
80001.  per  annum  in  founding  six  new  bishopricks,  and 
establishing  canons  in  some  of  the  old  cathedrals  :  the 
re*t  of  the  money  was  injudiciously  lavished  away.* 

In  1540*  the  order  of  St.  John  of  Jerusalem,  since 
known  by  the  name  of  the  Knights  of  Malta,  shared  the 
fate  of  their  brethren  in  the  faith.  Their  obstinate  de- 
pendence on  the  pope  and  the  emperor  was  the  cause  or 
pretence  of  their  ruin.  The  parliament  gave  the  king  all 
their  lands,  out  of  which  he  allowed  them  30001  i  per 
annum,  for  their  maintenance. 
1341.  The  king  (Henry  VIII.)  made  too  demand  of  any  sub- 

sidy from  the  parliament  j  but  he  found  means  of  en- 
riching his  exchequer  from  another  quarter:  he  took 
further  steps  towards  the  dissolution  of  colleges,  hospi- 
tals, and  other  foundations  of  that  nature.  The  cour- 
tiers had  been  practising  on  the  presidents  and  governors 
to  make  a  surrender  of  their  revenues  to  the  king,  and 
they  had  been  successful  with  eight  of  them.  But  there 
was  an  obstacle  to  their  further,  progress ;  it  had  been 
proved  by  the  local  statutes  of  most  of  these  founda- 
tions, that  no  president,  or  any  number  of  fellows,  could 
consent  to  such  a  deed  without  the  unanimous  vote  of 
all  the  fellows— and  this  Vote  was  not  easily  obtained. 
All  such  statutes  were  annulled  by  parliament,  and  the 
revenues  of  those  houses  were  now  exposed  to  the  rapa- 
city of  the  king  and  his  favowites.  The  church  had 
been  so  long  their  prey,  that  nobody  was  surprised  at 

•  The  king  projected  a  ftefele  design  of  a  coUegr,  for  the  study  of  the 
affairs  of  government,  tho  laws,  history,  &c.  where  all  the  duties  of  the 
statesman  were  to  be  the  chief  objects  of  pursuit :  and  Sir  N.  Bacon, 
Thomas  DaMob,  and  Rdotrt  Guy,  actually  drew  up  a  full  project  of  the 
nature  and  ordess  of  such  A  bouse,  which  were  presented  to  the  fcfog ; 
but  it  docs  not  appear  why  so  excellent  a  plab  became  abortive.— Burrtet. 

any 
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my  new  inroads  made  upon  her.  From  the  regular*, 
Henry  now  proceeded  to  make  devastations  on  the  secu- 
lar, clergy.  He  extorted  from  many  of  the  bishop*  a 
surrender  of  chapter  lands,  and  by  this  device,  add*  Mr. 
Hume>  he  pillaged  the  sees  of  Canterbury,  York,  and 
London,  and  enriched  bis  greedy  parasites  and  flatterers 
with  their  spoils. 

One  can  scarcely  firn5  greater  signs  of  a  slavish  attach-  4  Hume, an. 

merit  to   the  prince's  u  ill,  than  seemed  to  pervade  the 

parliament,  and  the  people  also,  at   this  period.   The 

pope's  infallibility  was  transferred  by  an  act  of  paiiia* 

ment  to  the  cro*n,  under  a  colourable  limitation  in 

favour  of  the  laws  of  the  realm ;  but  several  persons, 

who  still  avowed  their  adherence  to  the  old  religion,  and 

denied  the  king's  supremacy,  suffered  for  their  persevere 

ance  at  the  stake. 

The  conduct  of  the  parties  gave  ample  occasion  to  'sBHw.i.sm. 
the    measures    adopted    for   their  fall;    for  after    the  Cro.Car.  34*. 
early  incorporation  of  divers  chapels,  colleges,  wnw-JUi  n8  mi 
paries,  religious   houses,  hospitals,  and   the   like,   the  D>cr»  81»a67, 
donors,  or  pretended  donors  and  founders,  through  ava-  a  Co.  49. 
rice  and  of  their  own  authority,  entered  into  the  lands  and  a67,  ^ °4  x), 
houses  thereof,  and  expelled  the  priests  and  officers,  aud  J^'i^f  *ld0, 
took  upon  themselves  the  receipt  of  the  rents  and  profits,  *  Go.  47.  Cro. 
and  appropriated  them  to  their  own  use;  and  some  of  Moor,  203,413, 
the  officers  and  governors  by  collusion  sold  the  lands  be*  pifwo^iao. 
longing  thereto*  and  made  leases  for  lives  or  years  of  the  s  Leon.  1  u. 
whole  foundations,  without  reserving  the  usual  rent;  Hob.  12a. ' 
md  other*  suffered   recoveries  of  their  possessions  so  t  BuL.^to. 
gained,  whereby  the  institutions   became  dissolved  by  V%a'*6A'1± 
patrons,  or  pretended  patrons  without  licence »  wherefore  s  Bufet.  151. 
in  1545   they  were  all  vested  by  statute  in  the  crown,  pu>wd.  177. 
together  with  all  lands  granted  for  finding  a  priast  for  HeUey'  *8'  41- 
ever;  or  if  for  a  term,  then  during  that  term. 

In 
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In  the  same  yeir  most  part  of  the  colleges,  collegiate 
churches,  and  hospitals,  surrendered  to  the  king  by  acts 
and  deeds,  seemingly  voluntary,  but  were  no  more  so 
than  those  of  the  abbots  and  priors :  which  surrenders 
were  afterwards  confirmed  by  an  act  of  parliament;; 
but  the  two  universities  of  Oxford  arid  Cambridge 
claimed  and  received  the  king's  protection,  which 
was  extended  to  a  continuation  of  their  ancient  privi- 

,54a-  leges. 

To  co-operate  in  the  great  work  of  the  reformation/ 
and  to  prepare  the  way  for  a  perpetual  establishment 
of  the  protestant  cause,  it  became  necessary  for  the  le- 
gislature to  give  some  material  encouragement  to  the 
liberality  of  opulent  men,  who  felt  the  desire  of  signa- 
lizing their  names,  and  shewing  an  example  of  benevo- 
lence, that  might  suppress  the  vigilance  of  avarice  of 
selfish  luxury :  and  for  this  good  purpose  it  was  ne- 
cessary to  relax  in  some  measure  From  the  severity 
which  the  parliament  had  assumed  in  the  restraints  of 

w.  the  mortmain   acts ;    and  when,   after   the  demise  of 

Henry,  they  saw  the  new  doctrines  of  the  church  sus- 
tained by  the  regency,  during  the  minority  of  a  prince  of 
/exalted  character,  transcendent  abilities,  and  acknow- 
ledged resolution  to  support  the  protestant  faith ;  while 
the  people  were  rapidfy  shaking  off  the  yoke  of  religious 
slavery,  tinder  which  they  so  long  had  groaned;  the 
crown  seems  to  have  re-assumed  the  power  formerly 
/    given  to  its  prerogative,  of  granting  licences  to  alienate 

i8E<Li, st. 3  lands  in  mortmain,  and  joined  wim  the  legislature  in 

c.  a.  diverting  their  papal   purposes  into  those  of  protestant 

)      and  charitable  uses  j  and  such  wholesome  establishments 

were  deemed  the  most  effectual  instruments  to  perpetuate 

among  the  people  the  doctrines  and  milder  precepts  of 

the  reformed  church. 

But 
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But  this  was  accompanied  by  an  act,  which  totally  1  Edw.a.  c  xi?  • 
overturned  all  the  expiring  hopes  of  papal  influence. 
The  chantries,  or  small  chapels,  generally  to  be  seen  in 
old  cathedrals,  round  the  body  of  the  church,  had  been 
erected  by  licence  from  the  crown,  without  the  ordinary, 
who  had  no  concern  therein ;  sums  of  money  being 
usually  bequeathed  for  their  needful  repair,  and  for  a 
stipend  to  a  priest,  for  the  superstitious  purposes  already 
mentioned,  of  constant  masses  for  the  soul  of  the  donor 
deceased,  obits,  anniversaries,  and  the  like :  the  present 
act  seems  to  have  resumed  the  subject  where  the  former 
act  of  Henry  VIII.  had  left  it,  and  totally  abolished,  as  H.  s.  c.  x? 
without  exception,  the  whole  of  this  remaining  branch  of 
crafty  fanaticism;  and  vested  all  lands  and  property  wholly 
devised  for  such  purposes  in  the  crown ;  but  such  as 
we«  granted  only  for  a  term  of  years  were  given  again 
to  the  heir  at  law  at  the  expiration  of  that  period. 

These  chantry  lands  were  sold  to  provide  revenues  for  Rapin. 
six  newly  created  lords  of  the  regency,  during  the  young 
king's  minority;  but  the  scheme  of  the  reformation  went 
on  under  their  protectorship.    The  executors  of  thejate 
king  also  wanted  these  lands  to  pay  his  debts  and  lega- 
cies, while  the  nobility  thirsted  after  them  for  their  own 
emolument.    The  parliament  of  England  kept  pace  with 
the  emperor  in  carrying  on  the  designs  of  the  reformation. 
The  acjs  of  1548,   for  the  uniformity  of  the  church  3  and  3  Ed.  o» 
^lturgy*  and  the  marriage  of  priests,  sufficiently  proved0*1,0*21* 
to  the  people  that  the  wishes  of   the  late;  king  were- 
wholly complied  with;  b#t  the  Princess  Mary  always 
took  some  occasion  to  signify  her  disapprobation  of  these 
measares,  which  she  afterwards  more  openly  avowed  by 
her  cruelty  and  bigotry, 

It  is  a  mistake  to  say  that  a  superstitious  use  is  to  be 
disposed  of  by  the  crown.  By  the  statute  of  *■  Ed.  VI, 
cr  U,  such  property  is  given  jfco  ttje  crown,,  not  to  be 

P  .  disposed 
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disposed  of  in  charity ;  but  that  statute  applied  only  to 
superstitious  uses  then  existing ;  those  since  created  are 

4  Vcs.  jun.  4ss.  merely  void.     See  de  Garcin  v.  Lawson. 

In  cases  that  are  not  considered  here  as  superstitious 
uses,  the  king  has  the  disposal,  because  the  charity 
pointed  out  cannot  be  carried  into  effect.  So  in  every 
case  of  a  general  gift  to  charity,  without  pointing  to  a 
particular  one,  the  crown  has  the  right  of  disposition. 
The  true  distinction  upon  this  point  is,  that  where  the 
charity  is  sufficiently  described,  this  court  will  carry  it 
into  effect :  but  where  there  is  a  more  general  gift  to  a 
charity,  without  any  description  of  objects,  the  court  of 
chancery  does  not  create  a  charity,  it  falls  to.  be  disposed 
of  by  the  crown  by  sign  manual ;  and  is  not  a  subject  of 

7  Ves.  jun.  54.  administration  in  that  court. 

At  one  period  something  like  a  rule  was  established, 
that  when  the  gift  is  to  charity  generally,  it  belongs  to 
the  king  to  point  out  the  particular  charity,  as  to  de- 
clare, what  charity  should  take,  as  a  branch  of  the  pre- 
rogative :  but  where  the  particular  charity  was  pointed 
out,  it  devolved  upon  the  court.    There  is  no  case  in 

i  l«t.  1075       which  that  is  much  considered,    except  the   Attorney 
v.  Matthews,  in  which  it  seems  the  direct  point. 

In  subsequent  cases,  the  disposition  has  been  some* 
times  in  one  way,  sometimes  in  the  other ;.  and  it  is  im* 
possible  to  reconcile  them.  Some  of  them  depart  from 
the  rule  -,   but  the  point  was  not  raised,  and  brought 

7  Vci.  jun.  64.  fairly  to  decision  in  any  one  case. 

7  Ves.  jun.  4qo.      G.  Cary9  a  Roman  catholic,  bequeathed  all  the  residue 

18021/'      mSf  f°r  educating  and  bringing  up  poor  children  in  the  Roman 
catholic  faith,  &c. 

Against  which  bequest.it  was  urged,  that  this  was  a 
superstitious  use,  forbidden  by  the  Statute  of  1  Ed.  VI. 
c.  14.  It  is  stated  in  all  the  abridgments,  that  wherever 
there  is  a  disposition  for  a  superstitious  use,  it  goes  to 
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the  crown.    Thai  probably  arose  from  a  mistake  of  the 
law,  arising  from  a  passage  in  Duke,  (Char.  Uses,  105), 
The  statute  appears  plainly  to  have  a  retrospect  to  gifts 
made  before,  and  has  no  provision  applicable  to  those 
subsequent,  as  to  forfeiture,  though  clearly  void;  dnd  It 
cannot  be  maintained  Upon  the  statute,  that  property 
given  at  this  time  to  a  superstitious  use  shall  be  forfeited. 
It  is  clear  from  the  statute  that  this  was  not  a  charitable, 
bat  a  superstitious  ust :  but  all  the  expressions  are  re- 
trospective fnferety. 

It  was  contended  for  the  Attorney-General,  that  the 
right  of  the  crown  is  established  by  a  great  number  of 
decisions,  many  of  which  are  upon  subjects  that  arose 
long  sinfce  the  act.  Superstitious  uses  are  void  not  only 
by  the  statute,  but  by  th;e  general  policy  of  the  law,  &c. 

It  was  mentioned  that  Lord  Tburiaw  held  a  purpose  jgaac  v>  g^. 
40  educate  Jews  a  good  charity.  ^j%t 

The  master  of  the  rolls,  Sir  W.  Grant,  said,  that  the 
residue  cannot  be  applied  according  to  the  will  is  certain. 
The  Roman  catholic  religion  has  received  a  considerable 
degree  of  toleration  by  the  Statute  31  George  III.  c.  32. 
Yet  there  is  a  provision  in  that  act,  that  all  disposition*  N 
before  Considered  unlawful  shaH  coptinue  %o  be,  and  bfe 
deemed  so.  There  is  no  doubt  that  a  disposition  for  thi*-  . 
frorposei  was  unlawful  before  that  time.  The  consequence 
of  its  btfhg  void,  if  authority  was  out  of  the  question, 
Would  be  intestacy  ;  that  the  gift  bring  so  void  must  be 
considered  as  no  gift.  But  tha't  is  contradicted  by  authori- 
lie*  wknxrot  number.  According  jto  them,  whenever  i 
testator  is  disposed  to  be  charitable  in  his  own  way,  arid 
upon  his  own  principles,  we  are  not  to  content  ourselverf 
whh  disappointing  his  intentions,  if  disapproved  by  usr, 
but  we  are  to  make  him  charitable  in  our  way*  and  upon 
o«f  principled  K  once  we  discover  in  him  any  charitable 
intention,  that  is  supposed  to  be  jo*  liberal  as  to  takfc  in 

9  ?  object 
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objects  not  only  not  within  his  intention,  but  wholly 
adverse  to  it,  it  is  not  for  me  to  attempt  to  overturn  the 
settled  law  and  practice ;  according  to  which,  charitable 
bequests,  void  as  to  one  object,  may  be  appropriated  to 
another. 

But  in  this  case,  founding  himself  upon  the  expression 
of  Lord  Hardwicke,  in  De  Costa  v.  DePas*,  he  added, 
This  is  so  wholly  void,  as  not  to  be  applicable  to  any  other 
purpose.  According  to  that  statement,  to  entitle  the 
heir  or  next  of  kin,  it  is  requisite,  not  only  that  the 
devise  is  to  a  superstitious  use,  but  to  such  as  is  made 
void  by  the  statute.  There  is  no  statute  making  super- 
stitious uses  void  generally.  The  Statute  of  Edward  Vf. 
c.  14.  relates  only  to  superstitious  uses  of  a  particular 
dc3c  lotion  then  existing.  The  Statute  of  23  Henry  VIII. 
c.  10.  relates  only  to  assurances  of  land  to  churches  and 
chapels,  which  if  for  a  longer  term  than  twenty  years,  it 
declares  absolutely  void.  The  Statute  of  l  Geo.  I. 
c.  55.  was  only  temporary.  In  the  King  v.  Lady  PorU 
ington,  one  of  the  resolutions  is,  that  the  use  being  super- 
stitious is  merely  void ;  and  for  that  reason  the  king 
cannot  have  it;  yet,  however,  it  is  not  so  far  void  as  that 
it  shall  result  to  the  heir j  and  therefore  the  king  shall 
prder  it  to  be  applied  to  a  proper  use.  In  the  Attorney 
v.  Girse,  the  case  of  Gates  v.  Jones  is  mentioned;  in 
which  it  is  said,  a  charity  given  to  maintain  popish 
priests  was  applied  to  other  uses  by  the  king,  and  not  to 
turn  to  the  benefit  of  the  heir.  It  is  unnecessary  for  me 
to  mention  the  other  well-known  cases,  in  which  bequests, 
void  as  to  the  particular  objects,  but  being  charitable  in 
their  nature,  have  been  applied  to  oth^r  charitable  pur- 
poses.    In  the  note  to  Corlyn  v.  French  of  the  argument 

•  See  this  case,  as  corrected  by  the  Lord  Chancellor  from  JLord  Hard- 
wicke's  notes,  7  VcSr  jun.  76* 

in 
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in  DeGarcin  v.  Lazvson,  it  is  said  by  the  counsel  for  the 

next  of  kin,  that  "  the  opinion  that  prevailed  in  some 

u  cases,  particularly  Baxter's  case,  that  the  crown  may 

"  appoint,  was  disapproved  by  Lord  Thurlow  in  Mog- 

"  gridgev.Tbacl<a/ell;  and  in  Attorney  v.  Wbvrwood>  the 

"  next  of  kin,  upon  the  foundation  of  Lord  Hardwicke's 

"opinion,  filed  a  supplemental  bill ;   upon  which  Lord 

w  Keeper  Henley  declared,  that  the  disposition  of  the 

"  personal  estate,  after  the  death  of  Mrs.  Scott,  so  far 

"  as  it  was  intended  for  a  charitable'  purpose  was  void  : 

"  and  that  it  would  belong  to  the  next  of  kin :  and  under 

"  that  decree,  the  next  of  kin  upon  the  death  of  Mrs. 

<(  Scott,  about  eight  years  ago,  obtained  a  transfer  of  all 

"  the  funds."      Upon  looking  at  Attorney  v.  lVT>orwood9  i  Ve».  534. 

it  appears  the  doubt  was,  whether  it  was  a  bequest  for  a 

charitable  purpose  or  not ;    whether  any  charity  was  in 

the  intention  ;  for  the  argument  upon  the  erther  side  was, 

that  this  was  no  devise  to  a  charity.     Lord  Hardwicke 

says,  "  If  this  trust  is  no  charity,  there  is  no  ground  for 

"  the  information  in  the  name  of  the  Attorney-General, 

"  at  the  relation  of  the  college,  on  a  devise  to  the  college 

"  only ;  for  such  information  can  only  be  supported  on 

"  the  foot  of  a  charitable  use,  *  On  a  general  devise  to 

"  the  college,  without  more,  the  college  being  a  body 

"capable  of  taking,  must  sue,    the  Attorney -General 

"  having  nothing  to  do  with  it ;  and  it  is  only  before  me 

"  upon  that  information." 

He  did  not,  therefore,  see  how  that  case  could  be  an  , 

authority,  that  an  illegal  but  charitable  use  shall  go  to 
the  heir  or  next  of  kin.  Here  the  use  is  clearly  charitable 
in  its  nature,  viz.  for  poor  orphan  children.  What 
vitiates  it  is,  that  they  are  to  be  educated  in  the  Roman 
catholic  religion. 

He  declared  the  bequest  of  the  residue  void :  but  that 
it  must  go  to  such,  use  as  the  king  should  direct.    The 

d  3  Attorney 
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Attorney  General,   therefore,  would  apply  for  a  sign 
manual. 

Throughout  the  reign  of  Edward  VI.  we  meet  with 
acts  that  were  all  built  on  the  grand  foundation  of  that 
of  his  predecessor,  which  dissolved  the  monasteries  j 
tending  to  the  same  grand  point  of  effectually  subverting 
the  constitutions  of  the  Romish  church  ;    the  establish- 

1  Edw.  d.  c,  id  ment  of  a  revived  book  of  common  prayer,  and  the  ad- 

s  and  3  Edw.  0.      .  J 

c.  i.— 5  and  o   ministration  of  the  sacraments,  which  restored  the  truth, 

2  and  3  Edw.  6.  ana*  abolished  the  empty  credulity  of  a  transubstantiated 
fc* 13,  Symbol;  the  act  for  payment  of  tithes;  the  permitting 
3ba£dCoEdw  o.  *^e  marriage  of  priests;    the. abolishing  of  mass-books, 

c  i2.— s  and  4  and  breaking  down  of  images ;  all  followed  each  other  in 
£dw.  0.  c.  io.  ^^ 

a  regular  succession,  and  ruined  forever  the  expiring  cause 

of  artifice  and  idolatry*     But  though  the  legislature  has 

ever  been  careful  to  restrain  monkish  artifice,  yet  monas- 

9  H.  3.  c.  5.     teries  and  religious  men,  as  the  term  was,  were  always 

62H.  a.  C.  20.  .       .  °c  .  .  ,  ,       ,     .      ,.  ' 

and  28.  under  its  watchful  protection ;  but  towards  their  dissolu- 

tion, the  parliament  seems,  with  unparalleled  assiduity, 
to  have  Concerted  and  effected  their  destruction.  And 
exclusive  of  the  grasp  of  power  and  wealth  which  at  all 
times  distinguished  the  leading  cbaiacter  of  Henry  VIIL 
,  the  extreme  dissoluteness  of  manners  of  these  religious 
metiy  who  became  at  last  unbounded  in  their  excesses, 
called  aloud  for  the  interposition  of  a  wise  and  virtuous 
government;     It  appears  that,  so  early  as  in  the  reign  of 

s  fidw.  i.  <:.  i.  Edward  I.  it  was  customary  for  the  monks  to  give  great 
entertainments,  eveu  to  the  injury  of  the  revenues  of 
their  hbuse— that  the  abbots  of  St,  Austin,  St.  Benedict, 

35  Edw.  i.st.i.  and  other  sacred  orders,  presiding  over  a  number  of 
smaller  houses,  had  levied  very  exorbitant  fines  and 
tributes  upon  them,  whereby  "  the  service  of  God  was 
"diminished,  and  they  were  rendered  unable  to  give 
<<  alms  to  the  poor,  sick,  and  feeble ;  and  the  healths  of 
"  the  living,  and  souls  of  the  dead,  were  miserably  de- 

"  frauded, 
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"  frauded,  and  hospitable  alma-giving  and  other  godly 
u  deeds  had   ceased/9     These  abuses  were  at  first  only 
restrained,  hut  they  furnished  additional  and  powerful 
arguments  for   the  future  abolition  of  the  whole  semi- 
naries and  all  obedience  to  the  see  of  Rome. 

Among  the  multitudes  who  had  outwardly  declared 
themselves  protestants,  there  were  abundance  of  persons 
who  were  so  only  in  name  $   some  halted  still  between 
the  two  professions)  others  were  papists  in  their  hearts ; 
ana  very  many,  having  regard  only  to  temporal  advan- 
tages, had  embraced  the  reformation  merely  to  make 
their  fortunes :  the  fewest  in  number  were  those  who 
were  truly  convinced  of  the  tenets  of  the  new  religion ; 
all  were  united  against  the  Dake  of  Northumberland! 
who  succeeded  the  Earl  of  Hertford  in  the  protectorship, 
and  whose  tyrannical  government  had  already  been  felt 
too  severely,  and  who  was  in  all  probability  to  have 
been  the  prime  minister  to  Jane  Queen  of  Scotland.*—  ' 

All  this  was  most  nattering  to  the  hopes  of  Mary,  who 
promised  to  make  no  change  in  religion ;  and  she  was 
soon  after  proclaimed  queen,  amid  the  acclamations  of 
the  whole  deluded  nation. 

But  as?  soon  soon  as  she  ascended  the  throne,  a  new  A.  D.  mt. 
scene  of  affairs  seems  to  have  staggered  the  very  pro- 
mising hopes  which  had  been  raised  from  the  preceding 
acts-,  her  artful  proclamation,  th.e  restoration  of  several 
bishops  who  had  been  deposed,  the  silence  of  the  court 
•  at  the  performance  of  the  Romish  formularies  in  many 
places  contrary  to  the  late  statutes,  and  some  injustices 
suffered  to  be  committed  against  those  who  had  favoured 
the  reformation,  gave  new  vigour  to  the  papists,  and 
Struck  an  alarm  throughout  the  realm,  that  divided  the 
minds  and  the  actions  of  men.  She  began  her  designs 
of  restoring  the  papacy,  by  affecting  to  secure  the  abbey- 
bods  to  their  possessors,  and  more  especially  by  his 

b  4  marriage 


40  llistORt  OF   mortmain.  Part.  I. 

marriage  with  Philip  of  Spain.     In  the  26th  of  Henry 
VIII.'  and  several  subsequent  statutes,    first-fruits  and 
tenths  were  granted  out  of  every  benefice  toward*  the 
i  and  2.  p.  and  revenue  of  the  crown ;  but  Mary,  at  her  accession,  re-* 
Mary, c. 8.        scinded   those  acts   and   all  augmentations:   atid   after 
the  arrival  of  Cardinal  Pole,  the  servants  of  the  crown 
teadily  bent  the  knee  to  that  holy  missionary ;  and  thai 
parliament,  by  a  solemn  renunciation  and  repeal  of  all 
the  former  acts  which  had  passed  during  the  time  ofytbe 
schism,  as  they  styled  the  reformation,  allowed  all  per- 
fect. 51.  sons  t0  alienate  their  lands  in  mortmain  for  twenty  years  j 
Dyer,  2*5.        rigorously  punished  the  visitors  appointed  by  Henry  VIII. ; 
Jlob  °i  3*        restored  to  several  of  the  monasteries  many  of  their  effects; 
jjtoii.ie6,4i8.  repaired  the  old  and  built  new  ones  j  introduced  again 
those  destructive  tenets  which  the  wisdom  of  her  late 
predecessors  had  endeavoured  to  eradicate ;  and  stained 
the  pure  raiment  of  sincere  and  truly  christian   fortitude 
<with  the  blood  of  its  pious  adherents ! 

The  then  parliament j  as  full  of  zeal  for  the  crown  a£ 
the  farmer  had  been  for  the  reformed  church,  gave  ample 
powers  to  the  queen,  and  to  the  legate  de  latere,   to 
'  establish,  ly  all  methods,  the  primitive  persuasions  of  het 

own  dogmas;    what   methods  were  accordingly   taken 
.  Jieed  not  be  repeated  at  this  day  of  religidus  tranquillity, 
when  feud  and  phrenzy  are  alike  forgotten**! 

But  through  the  mercy  of  heaven  these  calamities 
pasted  not  long;  and  the  present  tranquillity  we  enjoy 
anay  be  said  to  have  arisen,  as  well  from  the  horrors 
.with  which  every  one  was  then  affected  by  the  excesses 

*  The  oiily  act  of  clemency  in  that  reign  was  the  suffering  two  re- 
/ugees,  Peter  Martyr,  and  a  popish  professor,  John  a  Lasco,  with  a  few 
.other  foreigners,  to  qm.t-the  kingdom.     Mary  carried  her  enormities  so 
,  high,  as  to  form  a  plan  for  the  establishment  of  an  inquisition  in  this 

country. — In  the  space  of  three  years  800  martyrs  suffered  death  in  the 
cause  of  the  protestant  faith*  Rapin. 

of 
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o/* papal  persecution,  as  also  from  the  perse  veniig  and 

steady  measures  of  Elizabeth,   the  establishes  of   our 

faith,  and  the  glory  of  England !  She  began  by  restoring 

the  ancient  jurisdiction  of   the  crown  over  the  estate  * *&*•  c  ,- 

ecclesiastical  and  spiritual,  and  by  abolishing  all  foreign 

power  repugnant  thereto ;  and  on  this  foundation,  she 

built  the  structure  under  which  the  people  now  assemble 

to  bend  their  hearts  before  God ! 

She  was  no  sooiler  seated  on  the  throne,  than  proposals 
of  marriage  were  sent  over  to  her  from  Philip  king  of  A*D*  mi# 
Spain,  who  was  desirous  of  preserving  the  title  of  king 
of  England*  and  the  Roman  catholic  doctrines  there  $ 
she  found  herself  in  some  difficulty  to  reject  them,  and  at 
the  same  time  to  preserve  the  friendship  of  several  of  her 
allies;  and  the  readiest  way  that  offered  to  prepare  him 
for  her  refusal,  was,  by  pushing  on  the  design  of  changing 
the  ancient  religion  of  England,  well  imagining  that  when 
once  this  should  be  effected,  it  would  put  an  ,cnd  to  his 
importunity:  she  therefore  renewed  the  disputations  on 
certain  articles  of  religion,  restored  the  tenths  and  first- 
fruits  to  the  crown,  and  also  the  unappropriated  tithes. 
The  parliament  applied  its  attention  to  the  affairs  of  reli- 
gion, appointed  the  public  worship  in  the  vulgar  tongue, 
restored  to,  the  crown  its  supremacy  over  the  church  in 
England,  and  renewed  and  confirmed  the  acts  relative  to 
religion  passed  in  the  reign  of  Edward  VI.    All  religious 

houses  founded  by  Queen  Mary  were  suppressed ;  Ed- 
ward's deprivation  of  popish  bishops  was  declared  valid, 
and  all  leases  made  by  their  successors  legal;  together 
with  an  act  for  the  uniformity  of  public  prayer. 

In  1559,  the  parliament  seems  to  have  put  a  final  end 
to  all  the  doubts  which  had  hitherto  prevailed,  and,  not- 
withstanding many  subsequent  plots  of  the  papists, 
firmly  established  the  reformation  on  the  basis  which  two 

hundred 
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hundred  and  fifty  years  have  since  continued  to  maintain 
and  confirm. 

The  acts  that  signalize  the  reign  of  Elizabeth,  for  ibe 
establishment  of  houses  for  the  poor  and  afflicted,  must 
be  deferred  till  we  come  to  the  subject  of  charitable  uses, 
to  which  they  more  materially  relate,  though  in  some 
measure  they  tend  to  relax  the  early  restraints  of  the 
statutes  of  mortmain. 
Motives  for  the  It  may  not  be  unseasonable,  before  I  proceed  further, 
e  orraa  ion.     ^  og^  a  ^  observations  on  the  motives  which  seem  to 

foavt  actuated  those  princes,  who  were  more  immediately 
concerned  in  the  devising  and  completing  the  great  plan 
of  reformation  in  England ;  but  whatever  motives  they 
were,  the  benefits  of  the  measure  should  be  the  daily 
subject  of  our  gratitude ;,  they  were  instruments  in  the 
hand  of  Providence,  watchful  for  the  future  welfare  of 
this  country.      "  Christianity"    (says   the   Rev.  John 
Duneombe,  in  his  preface  to  the  select  wovks  of  Julian) 
"  is  well  avenged  of  its  enemies  b^  the  very  absurdities 
"  which  they  prefer  to  its  tenets."    The  pope  attempted 
to  hy  violent  hands  not  only  on  the  property  but  the 
consciences  of  men;  and  the  protectant  faith  is  thus  well 
avenged  of  its  papal  enemies,  not  only  by  their  absurdi- 
ties, but  by  their  cruelties  and  artificesi 

Throughout  all  the  plans  and  schemes  which  brought 
about  the  reformation,  it  is  clearly  observable,,  that  reli- 
gion wa»  not  the  only  motive  of  that  great  dtestgn :— *• 
Henry  VIII.  had  very  pressing  need  of  supplies  to  carry 
on;  his  continental  troubles,  in>  which  the  pope  took  aa 
active  part  against  him }  the  people  were  not  then  in 
such  a  state  as  they  are  in-  at  present,  capable  of  bearing 
the  weight  of  such  a  levy  as  the  charges  of  a  great  cam- 
paign require,  and  still  of  supporting  the  current  exigen- 
ces of  their  domestic  supplies :— his  caprice,  his  over* 

bearing 


Chip,  \l.     Of  Restraints  of  Alienation  in  Mortmain.  49 

bearing  and  tyrannical  disposition,  and  the  difficulties  he 
feh  in  submitting  to  the  power  of  the  clergy,  whose 
wealth  had    raised   them  above   subordination   to  the 
crown,  and  various  other  causes  in  the  confirming  and 
annulling  his  frequent  marriages,  and  in  the  disappoint* 
mem  he  felt  at  not  being  able  to  extend  his  dominion  in 
£urope,  were  all  certain  motives  to  induce  him  to  listen 
to  the  suggestions  of  a  part  of  his  ministers)  some  of 
whom;  from  more  conscientious  and  pious  motives,  were^ 
like  Cranmer,  impressed  with  a  laudable  desire  of  freeing 
their  country  from  ptfpal  arrogance,  2nd  of  establishing 
an  honest  devotion,  with  tenets  less  artful  and  obscure, 
and  more  consistent  with  the  spirit  of  the  gospel.     That 
Cranmer  was  an  honest  man,  and  free  from  any  sinister 
views  of  self-aggrandizement,  all  writers  agree,  and  bis 
conduct  and. his  martyrdom  eminently  testify.     Other 
statesmen  might  have  been  led  by  the  sole  principles  of 
state  policy,  and  the  increase  of  the  public  finances; 
they  were  useful  to  the  king,  who,  while  he  openly  ap- 
plauded the  former,    discovered  and  cherished  in  his 
heart  the  views  and  designs  of  the  latter :  and  be  easily 
found  favour  among  his  people  for  this  grand  Undertaking, 
the  chief  honour  of  which  was  attributed  to  him,  since- 
they  had  long  felt  the  increase  of  papal  oppression,  and 
at  the  same  time  saw  no  other  channel  of  supplying  the 
clergy  and  the  king's-  needful  demands  without  the  ruif» 
of  themselves. 

it  was  natural  fop  Henry,  who  saw  tlie  success  of  his 
measures  beyond  his  warmest  expectations*,  to  provide 
for  a  continuation  and  completion  of  his  design  after  his 
demise.  He  must  have-  refected  with  concern  on  the 
minority  of  his  son,  and  his  natural  jealousy  must  have 
added  disquietude  to  his  fears  of  proper  guardians  for  the 
infant  crown.  His  judgment  directed  him  to  such  men 
as  had  shewn  the  most  interest  in  conducting  bis  measures 

on 
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on  the  joint  principles  of  religion  and  policy ;  and,  under 
their  perseverance,  he  at  length  contented  himself  in 
imagining  that  his  son  would  one  day  command  all  the 
rich  treasures  and  extensive  land-property  of  the  clergy  : 
to  acquire  their  possessions  was  at  once  to  raise  the 
power  of  the  crown  above  all  further  dependence  on  that 
ambitious  brotherhood :  and  to  these  deep-laid  schemes 
the  young  king  succeeded  under  the  protectorship  of  the. 
Earl  of  Hertford  and  five  other  noblemen,  assisted  by 
a  select  council,  who  devoted  themselves  to  the  vigorous 
execution  of  all  the  wishes  and  desires  of  their  late 
master.  Edward  VI.  though  a  young  man  of  uncom- 
mon talents,  yet  cannot  be  supposed  to  have  entered  so 
deeply  into  these  measures ;  but  he  understood  them  so 
far  as  to  conceive  their  utility,  and  to  express,  at  his 
early  and  lamented  death,  a  concern  for  their  future 
success. 

It  is  impossible* to  peruse  the  annals  of  the  next  reign 
without  shuddering  at  its  horrors,  and  trembling  for  the 
fate  of  religion  !  But  it  is  the  benign  principle  of  truth, 
that  no  power  can  destroy  her,  though  it  may  extend  to 
stifle  her  voice  for  a  short  time !  Mary  from  her  earliest 
days  had  been  surrounded  by  papists ;  and  this  seems 
extraordinary,  that  her  father  should  have  been  so  tin* 
mindful  of  her  education  in  this  particular,  unless  it 
might  arise  from  his  hopes  of  his  son,  whose  youth 
might  flatter  him  with  length  of  days,  and  whose  person 
and  abilities  might  lead  him  into  a  marriage  with  some 
princess  of  the  same  persuasion  in  which  he  had  been 
carefully  educated.  Mary  often  dissembled  while  in  her 
father's  court,  by  appearing  publicly  at  the  reformed 
church,  but  in  her  private  chamber  always  thought  proper 
to  be  absolved  from  such  an  offence,  by  receiving  high 
mass  from  the  ministration  of  persons  who  watched  with 
jealous  fears  the  vigorous  exertions  of  her  father  and  of  her 

brother's 
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brother's  council.  When  she  ascended  the  throne,  her 
dissimulation  was  artfully  displayed  in  a  proclamation  that 
she  would  not  change  the  reformed  religion;  but  as  she 
listened  to  the  proposals  of  Philip  of  Spain,  while  her 
heart  was  beating  with  the  exulting  hopes  of  increasing 
grandeur,  she  gloried  in  the  prospect  of  thus  gaining  a 
powerful  ally,  and  joining  the  interest  of  the  court  of 
Borne,  by  restoring  to  the  ruined  monasteries  the  riches 
which  her  father  had  gathered  from  them,  and  by 
bringing  back  her  wandered  flock  to  the  foot  of  the 
sacred  cross. 

Elizabeth,  besides  the  zeal  which  she  always  testified, 
during  a  long  and  successful  and  benevolent  reign,  for 
the  reformed  church,  had  still  other  views  for  regaining 
to  the  crown  the  affection  of  that  part  of  her  subjects 
whose  exertions  in  the  same  good  cause  had  been  stifled 
during  the  cruel  reign  of  her  sister  Mary ;  the  most  per? 
secuting  bigot  that  ever  disgraced  the  annals  of  political 
history,  or  the  delicacy  of  the  female  character.  Eliza- 
beth had  a  glorious  ambition  to  see  her  country  raised  * 
above  the  assumed  and  arrogant  splendour  of  her  enemies, 
whose  chief  power  was  open  to  her  penetration,  .which 
readily  exposed  Und  chastised  their  vain  glory.  This 
laudable  ambition  was  not  a  little  augmented  by  the  pro- 
posal  of  marriage  from  Philip  of  Spain,  the  husband  of 
the  late  queen  her  sister,  which  she  rejected  :  nor  was 
it  in  any  degree  abated  even  by  the  more  tender  qualifi-r 
cations  of  unassuming  modesty  and  a  charitable  piety, 
that  regarded  the  future  as  well  as  the  present  benefits 
of  her  people.  If  she  saw  the  ill  effects  of  Mary's 
cruelty,  and  beheld  the  odium  that  spread  through  all 
ranks  from  so  flagrant  and  deserved  a  cause,  she  is  to 
be  applauded  for  having  taken  example,  and  shunned 
the  evil :  whjen  the  source  is  clear,  it  is  commendable  to 
cleanse  the  channel.  If  policy  be  attributed  to  Eliza- 
beth, 
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betfi,  it  must  be  allowed,  that  hef  amiable  disposition 
contributed  to  set  before  her  the  enormities  of  Mary  as 
unprincipled  and  indefensible.     The  spirit  of  the  people 
roused  by  these  crimes,  and  justly  promising  themselves 
better  prospects,  might  have  alarmed  the  queeti;   fcfr 
the  purposes  of  her  reformation,  even  at  that  period, 
tended  more  to  their  good  than  to   the  benefit  of  the 
crown.    The  treasures  of  religious  houses  had  long  ago 
been  lavished  away,  all  sinister  advantages  were  then 
expired,  and  the  great  and  lasting  proofs  of  her  benevo- 
lence, which  followed  the  restoration  of  the  new  church, 
are  at  this  day  convincing  proofs,  that  whatever  motives 
actuated  her  predecessors,  those  of  public  good  directed 
and  prospered  the  measures  of  Elizabeth,  whom  strcnign 
Providence,  ever  watchful  over  this  cotintry,  chose  tp 
distinguish  with  exalted  wisdom,  in  tfder  to  complete* 
under  such  a  monarch,  the  glorious  design  of  the  safety 
of  her  people ! 
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CHAPTER   III. 

OF  THE    LAW     OF    CHARITABLE     USES,     FROM     THE 
XEfORMATION  UNTIL  THE  9  GEO.  II.    A.  D.  1736. 

IN  the  early  ages  of  this  country,  the  people  seem  to 
have  deemed  it  necessary  for  any  public  benevolent  pur- 
poses, not  only  to  associate  themselves  into  a  company,, 
but  to  sue  to  the  crown  for  an  act  of  incorporation  >  and 
thus  we  iead  of  no  plans  for  the  benefit  of  the  poor,  but 
such  as  had  opulence  and  endowment  sufficient  to  erect 
Jhouses,and  fora*  regular  societies,  vested  by  royal  char- 
ter with  all  the  powers  and  hopes  of  perpetuity.  In 
modern  times,  we  have  Been  the  benevolence  and  assi- 
duous exertions  of  a  Howard,*  a  Hanway,f  a  Thomton,J 
and  many  others,  affording  new  and  lasting  examples 
of  energy,  in  almost  every  good  work,  devoting  their  at- 
tention to.  their  own  favourite  institutions,  and  uniting 
with  liberal  heart  and  unsparing  hand  in  the  moat  .ef- 
fectual means  to  drive  oppression  as  well  from  the 
shores  of  Africa  as  from  the  loathsome  dungeon ;  to 
pwide for  and  reclaim  the  naked  and  the  dissolute ;  to 
give  industrious  occupation  to  the  blind ;  refuge  to  the 

*  Mr.  Hqpraitft  pursuit  wan,  that  of  relieving  orisons  in  almost  every 
*&k »»  Rmppt  from  abuses  of  needles*  oppression,  filthincss,,  and  pesti* 
tace.  in  which  he  hazarded  his  life. 

t  Mr.  Hanway,  with  Mr.  John  Thornton,  and  Mr.  Hicks  of  Hkmbro', 
**•  the  founders  of  the  Marine  Society  $  a  society  which  has;  been. 
**<fflw4  from  thet  rncchwajc  i*  London*  up  to  the  crown,  the  padiaeneoi* 
^  chiefr  of  India,  *c. 

I  Mr.  Thornton's,  name  and  family  are  to  be  found  in  every  list  anjl 
C0QtnbatioA  fapritite  and  public  distress* 

.destitute^ 
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destitute  ;  safety  to  the  lunatic ;  and  protection  or  reco- 
very from  the  malignant  ravages  of  loathsome  and  fatal 
disease  :  the  restraints  of  mortmain  were  no  bar  to  their 
designs,  which  they  saw  could  be  effected  within  the 
limits  of  mutual  agreement  and  beneficent  principles,  that 
need  no  other  aid  than  that  of  voluntary  contribution  to  pre- 
serve. A  few  only  of  these  have  been  since  incorporated. 
The  early  practice  of  obtaining  charters  must  appear, 
from  what  has  been  related  on  the  subject  of  mortmain, 
to  have  been  pursued  as  an  effectual  means  of  preserving 
the  influence  of  the  Roman  faith,  by  increase  of  opu- 
lence, the  possession  of  lands,  and  a  perpetuity  cf  mem- 
bers of  the  same  persuasion.  But  such  were  ecclesiasti- 
cal corporations,  being  composed  of  spiritual  members. 
Lay  corporations  aye  civil  and  eleemosynary ;  the  former 
for  a  variety  of  temporal  purposes  incident  to  the  go- 
vernment; the  latter  for  the  distribution  of  alms  and 
benevolence.  To  the  latter  we  shall  at  present  confine 
our  inquiries. 

As  the  former,  or  civil  corporation,  is  for  public  go- 
vernment, it  is  therefore  subject  to  the  common  law  5 

1  Burn  Eocl.     but*  as   the  latter,   or  eleemosynary  corporation,  is  the 

w> 419'        creature  of  its  founder,  so  it  is  internally  gpverned  by  its 

private  laws  :  not  that  the  members  of  it  are  exempted 

Stra.  013.  from  the  common  law  by  thus  uniting,  but  the  body  in 
general  is  so ;  except  when  they  do  any  act  repugnant 
to  the  law  of  the  land  :  the  breach  of  their  private  laws, 
or  orders,  is  not  a  crime  cognizable  by  the  common  law, 
unless  any  such  act  be  extendible  into  a- public  wrong. 
If  a  general  court,  for  instance,  depose  an  officer,  they 
exert  only  the  power  vested  in  them  by  their  private 
rules ;  but  if  they  depose  him  wrongfully  the  common 

14  Vet.  Jr.  940.  'aw  w'"  reKeve  him,  because  they  have  then  extended 
the  private  powers  of  the  institution  too  far.     Although 

the  king  himself  be  a  founder*  yet  ^e  breach  Qf  S*1C^ 

itatutes 
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stt fates  are  not  crimes  against  the  crown ;  hia  power  of 
pardoning  is  vested  in  him,  as  having  the  executive 
authority •  the  crimes  be  pardons  are  such  as  are  against 
the  public  laws  and  statutes  of  the  realm )  whereas  these 
are  in  the  nature  of  domestic  rules,  for  the  better  order- 
ing of  private  families. 

Formerly  there  were  some  hospitals  that  were  corpora*  x  uut  ut. 
tinns  aggregate,  as  of  master,  wardens,  and  their  brethren, 

9 

as  the  companies  of  London  are  at  this  day;  others, 
where  the  master  or  warden  had  only  the  estate  of  inherit- 
ance in  him,  and  the  brethren  or  sisters  had  merely  a 
power  to  consent  to  his  acts,  having  college  or  common 
•eal.  (Somtf  of  these  latter  had  no  seal.)  Some  of 
these  institutions  were  eligible,  or  elective  j  some  dona- 
tive, and  some  presentable. 

After  the  reformation,  when  seminaries  for  education 
ami  hospitals  began  to  be  founded,  queen  Elifcabath,  in 
the  act  she  procured  for  restitution  of  first-fruits  to  the 
crown,  by  a  special  proviso,  shews  her  regard  to  religion 
and  humanity ;  whereby  it  is  declared  that  "  nothing 
"  in  the  act  shall  extend  to  charge  any  hospital,  founded 
"  and  used,  and  the  possessions  thereof  employed  to  the  J  ****•  °* 4-  * 
"  relief  of  poor  people,  or  any  school,  or  the  possessions  A.  D.  u*s. 
"  thereof,  with  the  payment  of  any  tenths  or  first-fruits." 

In  the  emergency  which  frequently  brings  even  the 
test  of  men  to  a  serious  but  hasty  recollection,  as  to  a 
proper  disposition  of  their  effects;  it  is  often  that  they 
are  not  readily  furnished  with  the  correct  title  of  the  hos- 
pital, or  institution,  to  whose  charitable  designs  they 
would  wish  to  contribute,  out  of  the  surplus  of  their  for- 
tunes ;  it  may  be  feared  that  ati  apprehension  might  then 
arise,  lest,  by  an  error  of  so  simple  a  kind,  the  testator's 
intentions  might  be  defeated ;  wherefore,  to  obviate  such 
*  difficulty,  we  find  an  act  which  appears  evidently  made  **  J*Jk- c-  **• 
fcr  the  benefit  of  Christ's  Hospital,  St.  Thomas's,  and  *  Burn,  soi. 

b  Su 
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St.  Bartholomew's,  but  it  includes  also  all  other  hospi- 
tals ;  declaring  (t  that  al|  gifts,  legacies  by  will,  feoff- 
"  ment,  or  otherwise,  for  "relief  of  the  poor  in  any  hos- 
"  pital,  then  remaining  ancTLelng  in  esssy  shall  be  as 
*'  valid,  according  to  the  true  meaning  of  the  donor,  as 
"  if  the  said  corporation  had  been  therein  rightly  named; 
"  saving  to  all  other  persons  what  tight  they  might  Jiave 
"  in  the  lands,  &c.  given."  The  same  act  then  recites 
one  preceding,  and  explains,  that  the  words  u  master  or 
13  Eliz.  c.  io.  "  guardian  of  any  hospital,'*  mentioned  therein,  were 
(i  intended  and  meant  of  all  hospitals,  maisondieus,  bead- 
"houses,  and  other  houses,  ordained  for  the  sustenta- 
"  tion  or  relief  of  the  poor,  and  shall  be  60  expounded 
"  and  taken  tor  ever. 

It  has  been  since  decided,  that  the  act  of  the  i3th  Eliz. 
tc.  10.  to  which  this  refers,  extends  to  all  manner  of  hos- 
pitals, whether  incorporated  by  name  of  master,  or  war- 
den, or  by  any  other  name,  or  whether  a  sole  corpora- 
tion, or  an  aggregate  of  many  ;  for  this  act  has  always 
*  i/c*  l-r"       ^^  a  benign  ana*  favourable  construction,  to  prevent  all 
Palm.  aid.       inventions  and  evasions  against  its  true  intent  j  therefore 
it  may  be  presumed,  that  the  same  construction  may  be 
extended  to  that  statute,  which  refers  to  and  confirms 
it ;  though  in  its  strict  application  it  is  certainly  con- 
fined to  hospitals  incorporated,  and  ii)  being  at  that  time. 
As  the  intention  of  every  founder  of  a  college,  hall, 
school,  or  hospital,  is,  that  all  elections,  presentations, 
or  nominations  to  any  of  the  offices*  therein,  should  be 
free  from  all  corruption,  or  reward ;  we.  are  led  to  the 
31st  Eliz.  to  an  act  which  declares,  that  if  any  person  or 
3i  Eliz.  c.  o.     persons,  bodies  politic  or  corporate,  having  a  voice  there- 
^Bultt"]?!!      lu'  *ka^  directly  or  indirectly,  take  or  receive  any  fee  or 
a  Ibid.  ss.  90.    reward,  or  any  other  profit,  security,  or  promise  of  re- 

FL  i23i.  ward  for  his  voice,  or  assent  in  any  election,  that  then 

«Haw. Pi. 789.  lhc  office  wh;ch  such   person  so  0ffen(];ng  shau  hold 

therein 
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therein  shall    become  vacant,  and    the  crown,  or  to  Hob.  75. 167. 

whomsoever  else  the  presentation   shall  belong,   shall  March,  84. 

present  a  successor,  as  if  he  were  naturally  dead  :  and  if 

any  officer  shall  take  money,  or  security  for  money,  to 

resign  in  favour  of  another,  he  shall  forfeit  double  the 

sum,  to  be  sued  for  by  action  of  debt,  half  to  the  bouse, 

and  half  to  the  person  suing  ;  and  notwithstanding  the 

sam  paid  by  such  person  $0  contracting,  a  new  election 

of  another  shall  be  had,  and   he  shall  be  incapable  of 

holding  that  place  for  that  turn.  \ 

This  acupoints  evidently  at  the  colleges ;  and  although 
their  peculiar  statutes,  and  the  acts  confirming  them,  are 
rather  out  of  the  plan  and  design  of  this  work,  yet  as  the 
words  schools  and  hospitals  are  inserted  in  it,  and  as  the 
spirit  of  the  act  may  stand  as  a  direction  in  all  elections 
at  the  present  day,  whether  to  incorporated  or  to  volun- 
tary institutions,  I  hope  it  will  not  be  deemed  any  pre- 
sumption to  add,  that  while  the  act  prohibits  private 
persons  of  a  corporation  from  taking  bribes  for  their 
votes,  or  selling  their  next  presentations,  it  like- 
wise applies  the  prohibition  to  bodies  politic  "  or  cor- 
"  porate."  The  strict  culpability  of  the  institution  re- 
ceiving a  consideration  for  their  aggregate  voice  is  cer- 
tainly evaded  by  the  modern  practice,  in  some  institu- 
tions, of  making  governors  previous  to  the  day  of  elec- 
tion •,  though  it  may  reasonably  be  asked,  whether,  when 

a  candidate  or  bis  friend  lays  down  a  considerable  sum, 
and  produces  as  many  proxies,  or  as  many  persons  as 
the  money  amounts  to,  who  have  merely  lent  their  names 
for  the  purpose,  without  understanding  how  grossly  they 
are  defrauding  justice  and  equity,  and  the  candid  and  free 
choice  of  merit;  whether  by  thus  conniving  at  the 
worst  corruption  that  ever  crept  in  among  the  people, 
that  of  scoffing  in  the  face  of  charity,  and  securing  an 
election,  not  by  the  merit  of  the  party,  but  by  the  length 

£  2  of 
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of  hl#  purse,  tbey  are  not  guilty  of  ao  offence  against 

public  honour,  private  conscience,  and  the  spirit  of  the 

tbove-mentioned  act  ? 

ao  Eli*,  c.  i.  (f    The  next  stfctute  was  expressly  made  for  erecting  has- 

**  Eiil5e!fJ/V^s  or  abiding  and  work^houses  for  the  poor.    It  re- 

*'V'        II  cites  a  clause  in  a  former  $ct,  whereby  it  was  allowed  to 
fl  Inst.  720J/    .  *    '    -t        J        .  

Vin.  t.  \dl    give  or  bequeath,  lands  in  fee»sitrmie,  ~      "         ~~"^ ' 

414.  //       ^—  '        *.  .  .  '7"    • 


'/     poor,  for  provision,  sustention*  or  maintenance  of  any 
bouse  of  correction,  or  abiding  houses,  or  of  arty  stocks, 
or  stores,  &c.  but  as  this  power  was  ineffectual,  because 
no  person  could  erect  such  bouses  without  licence  under 
AL—Xht  great  seal,   "  her  majesty  graciously  affecting  the 
I '     "  success  oi  such  good  and  charitible  works,  and  that 
"  without  often  suit  unto  her,  and  with  as  great  ease  and 
'MitUe  charge  as  might  be,  was  of  her  princely  care  and 
"  blessed  disposition,  for  the  relief  and  comfort  of  maim* 
"  ed  soldiers,  mariners,  and  other  poor  and  impotent 
"  people,  pleased  and  contented  that  it  should  be  enacted, 
"  That  any  person  seized  of  any  estate  in  fee-simple,  at 
"  their  pleasure  should  have  full  power  within  twenty 
"  years  then  next,  by  deed  inrolled  in  chancery,  to  erect, 
"  found,  and  establish  one  or  more  hospitals,  maisons* 
u  de-dieu,  abiding  places,  or  houses  of  correction,  at 
their  will  and  pleasure,  as  well  for  the  finding  sustenta* 
tion  and  relief  or  tne  maimed  poor,  needy,  or  impo» 
"  tent,  al  t6  Wt  the  poor  to  work,  to  have  continuance 
"  tor  ever ;  and  trom  time  to  time,  to  place  therein  such 
"head  awl  members,  and  such  number  of  poor,  as  to 
"  bim,  and  his  heirs  and  assigns,  shall  seem  convenient. 
"  That  such  hospitals  or  bouses  shall  be  incorporated, 
"  and  Have  perpetual  successions  for  ever,  in  fact,  deed, 
"and  name,  and  of  such  head,  members,  and  numbers 
"of  poor  as  shall  be    appointed,  or   named  by  the 
"  founder,  by  such  deed  inrolled :  and  shall  be  a  body 
"  politic  and  corporate,  and  by,  such  name  of  incorporcu 

"  tion, 


je 


Ctap.  UT .        Of  lit  Law  of  CbarHaUe  Usu.  i* 

u  lion,  shall  have  power  to   purchase,  lake,  bold,  4nd 

"  receive,  enjoy,  and  have  goods  or  lar.ds  being  fredmld, 

"  so  that  the  same  exceed  not  the  yearly  talue  of  2001. 

a  above  all  charges  and  reprises  to  any  such  house,  and 

"so  as  the  same  be  not  holden  of  the  crown,  or  other 

"  person  in  capite  or  by  knight's  service,  without  licence, 

"  writ  of  ad  quod  damnum,  the  statute  of  mortmain,  or  7  li.  i.  §u  t. 

"  any  other  statute  notwithstanding ;  and  may  sue  and 

€€  be  sued,  have  a  common  seal,  be  visited  and  directed 

"  by   such  persons,    and   have  'such  statutes,  and   its 

"  officers  be  appointed  and  elected  as  the  founder  shall 

«  direct/* 

"  All  leases,  grants,  conveyances,  or  estates  made  Sect.  *. 
thereby,  exceeding  the  number  of  one-and-twenty  years, 
and  that  in  possession,  and  whereupon  the  accustomable 
yearly  rent  or  more,  by  the  greater  part  of  twenty  years 
next  before  the  making  of  such  lease  shall  not  be  re* 
served  and  yearly  payable,  shall  be:  void  :  saving  to  all 
persona  (other  than  the  founders)  such  right,  services, 
and  interest  in  the  lands  so  given  as  they  had  before, 

€€  Persons  within  age,  women    covert  without  their  s«ct,s. 
husbands,  and  not  sana  mmoru*,  are  excluded  from 
making  or  endowing  such  corporations.    And  no  such 
house  shall  be  so  erected,  founded,  or   incorporated;  Scct<  4> 
unless  it  be  endowed  for  ever  with  lands  of  the  clear 
yearly  value   of  10).    provided,  that  no  such    moor-  sect.  *• 
novation    shall    do    any    act,  whereby   its    lands,   or 
goods,  or, any  interest,  or  property  therein,  shall  oe 
vested  or  transferred  in  or  to  any  other  whatsoever,  con- 
trary to  the  meaning  of  the  act,  the  construction  of 
which  shall  be  most  beneficial  and  Available,  for  the 
maintenance  of  the  poor,  and  for  repressing  and  avoiding      ft     •  • 
all  acts  and  devices  to  be  invented,  or  put  in  ure,  con*  c    ?. 
trary  to  Its  true  meaning/1  Made  perpetual  by  21  Jac.  f.  87. 

^    ;  0  G.  Q.  c.  SO. 

E3  There 
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39  Biz.  c.  e.  There  was  another  act  which  immediately  followed, 
for  awarding  commissions  to  inquire  of  lands  or  goods 
given  to  hospitals,  or  other  charitable  uses  misemployed, 
and  to  reform  them  :  but  this  was  repealed  in  about  four 
years  afterwards,  as  shall  be  noticed  hereafter. 

,  The  above  act  produced  a  very  strange  dispute  among 
the  learned  and  artful ;  namely,  as  the  endowment  was 
extended  to  two  hundred  pounds  annual  income,  what 
should  be  done  with  the  overplus,  if  the  lands  or  revenues 
should  chance  to  produce  more  ?  But  after  a  variety  of 
very  solemn  arguments  on  a  point  of  law  so  abstruse,  it 
was  decided  that  the  sum  of  2001.  was  a  restraint  upon 
the  founder,  but  did  not  prevent,  or  mean  that  the  hos- 

2  Inst.  722.       pi tal  should  not  enjoy  the  increase  thereof;  when  once 

•  On!  wo' 71"  li  became  Possesscd  and  endowed,  all  subsequent  profits 
followed  of  course. 

The  reason  for  the  legislature  promoting  such  incor- 
porations was  obvious;  they  desired  to  see  public 
charity,  and  the  protestant  interest,  well  rooted  amoncr 
the   people :  if  land  was  granted  for  the  purposes  of 

™  ,  „        charity,  or  religion,  or  learning,  to  twenty  individuals 
i  Black.  Com*        .  .  A    ,      .  •  •  ,  . 

408.  '  not  incorporated,  there  could  be  no  other  legal  way  of 

continuing  the  property  to  any  other  persons  for  the 
•ame  purposes,  than  by  endless  conveyances  from  one  to 
another,  as  often  as  the  hands  changed  :  this  is  the  case 
at  present  with  all  our  institutions  thaTare  not  incorpor- 
ated ;  their  possessions  are  held  by  trustees,  and  when 

Duie,  6*.  67.  thc8C  arc  reduced  t0  three>  their  number  should  be  filled 
up  (a  power  which  the  commissioners  had  by  43.Eliz. 
c.  4.) ;  but  if  this  be  neglected,  that  would  not  extin- 
guish or  determine  their  right;  for  if  it  survive  to  one 

*Vcm.74*  trustee,  he  would  have  a  better  right  than  any  one  else 
could  pretend  to,  and  might  well  convey  over  to  other 
trustees ;  and  indeed  this  is  his  duty,  to  which  (he 
court,  on  his  refusal,  would  compel  him. 

v  The 
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The  best  mode  that  appears  to  me,  and  which  I 
adopted  under  a  very  eminent  opinion,  when  the  trustee* 
oflands  were  reduced  to  three  in  number,  was  by  k*3se 
and  release,  in  which  the  remaining  trustees  conveyed  to 
themselves  and  three  new  trustees,  to  the  use  of  them* 
selves  and  the  new  trustees  and  their  heirs  jointly,  to  and 
for  the  only  use,  and  in  trust  for  the  charity;*  thus  ho 
separate  declaration  of  trust  was  necessary  :  by  which 
method  the  former  trustees  were  not  excluded  from  the 
trust ;  for  it  is  a  credit  to  every  institution,  that  the 
elders  of  it,  who  have  exerted  and  contributed  liberally 
to  its  early  promotion,  should  remain  upon  its  writings 
as  the  trustees  of  its  wealth. 

But  when  individuals  are  consolidated  and  united  into  j  Black.  Com. 
a  corporation,  they  and  their  successors  are  then  consi-  46b* 
dered  as  one    person  in  law;  as  one  person  they  "have 
one  will,  which  is  collected  from  the  majqrity ;  this  one 
will  may  establish  rules  and  orders  for  the  regulation  of 
the  whole,  which  are  a  sort  of  municipal  laws  of  this 
little  republic ;  or  rules  and  statutes  may  be  prescribed 
to  it  at  its    creation,   which  arc   then  in  the  place  of 
natural  laws  :  the  privileges  and  immunities,  the  estates 
.and  possessions  of  the  corporation,  when  once  vested  in 
them,  will  be  for  ever  vested,  without  any  new  convey- 
ance to  new  successions ;  for  all  the  individual  members 
that  have  existed  from  the  foundation  to   the   present 
year,  or  that  shall  ever  hereafter  exist,  arc  but  one  person 
in  law,  a  person  that  never  dies.     In  like  manner,  says 
Mr.  Justice  Blatkstone,  as  the  river  Thames  is  still  the 
same  river,  though   the    parts^  which    compose   it  are 
changing  every  instant,  such  are  corporations  aggregate  : 
and  though  these  privileges  belong  as  well  to  lay  as  to 


-   *  This  practice  generally  prevails  at  this  day,  notwithstanding  the  act 
of  15  R.  a.  c.  a. 
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eUmHOijmarp  societies,  yet  it  it  for  oar  present  purpose 
to  apply  them  only  to  the  latter,  which  are  always  under 
the  protection  of  the  crown  ;  (though  the  king  rr ay -per- 
haps have,  no  presidency  in  the  establishment ;)  for  as 
parens  patria  he  has  the  general  superintendance  of  alt 
charities  ;  wherefore  it  is  always  considered,  that  it  is  he 
who  erects,  the  subject  is  only  instrumental ;  and  thus 
bis  attorney-general  is  the  guardian  of  their  rights,  and 
the  relator  of  their  claims,  as  well  as  their  grievances, 
befo;e  the  Court  of  Chancery.    But  in  addition  to  every 
rule  that  can  be  laid  down  for  the  government  of  charit- 
able foundations,  there  is  one  that  applies  to  them  all, 
whether  supported  by  charter  or  by  statute,  by  endow- 
ment, or  by  continual  contribution  \  namely,  a  strict 
and  conscientious  adherence  to  the  true  end  and  design 
•  of  the  founders  or  the  contributors ;  and  it  should  be 
remembered,  that  in  private  as  well  as  public  life  punc- 
tuality and  justice  are  a  continual  shield  of  defence. 
By  a  subsequent  statute  for  relief  of  the  poor,  church- 
es EH*  c  s.    wardens  are  impowered,  by  leave  of  the  lord  of  any 
X  D.  isoi.      manor,  whereof  any  waste  or  common  in  their  parish  shall 
be  parcel,  and  on  previous  agreement  with  him  in  writing, 
or  otherwise,  according  to  any  order  of  the  justices  at  a 
quarter  sessions,  by  like  leave  of  the  said  lord,  to  erect, 
build,  and  set  up  in  fit  and  convenient  places  of  babita* 
_tion,  in  such  waste  or  common,  at  the  several  charges  of 
the  parish,  or  otherwise  of  the  hundred  or  county,  to 
be  taxed  as  therein  expressed,  convenient  bouses  of 
dwelling  for  the  impotent  poor,  and  to  place  inmate* 
or  more  families  than  one,  in  one  cottage  or  house,  and 
the  same  to  be  solely  appropriated  to  that  purpose,  not* 
_    withstanding  the  statute  of  3 1  "EKz.  e.  7.    (Continued  by 
3  Car.  I.  c  4.  and  further~by  16  Car.  I.  c.  4. 
49  Biz*  c  4.        In  the  same  year,  the  act  to  redress  the  nrisegi^ggr 

ment  of  lands  and  effects  given  to  charitable  usejw*£ 

^"*io 
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made,  vesting  a  general  power  in  certain  commis- 
sioners to  inquire  into  all  such  abuses,  and  make  decree 


The  act  recites,  "  lhat  lands,  tenements,  rents,  annui- 
ties, profits,  hereditaments,  goods,  chattels,  money*  and 
stocks  of  moneys  had  been  given,  limited,  appointed,  and 
assigned,  as  well  by  the  queen,  as  by  sundry  other  well-  - 
disposed  persons ;  some  for  relief  of  aged,  impotent,  and 
ppor  people  ;  some  for  maintenance  of  sick  and  maimed 
soldiers  and  mariners,  schools  of  learning,  free  schools, 
and  scholars  in  universities  j  some  for  repair  of  bridges, 
ports,  havens,  causeways,  churches,  sea-banks,  and  high- 
ways;  some   for  education  and  preferment  of  orphans ; 
some  for  relief,  stock,  and  maintenance  of  houses  of  cor- 
rection 5  marriages  of  poor  maids  ;  suppovtation,  aid,  and 
help  of  young  tradesmen,  handicraftsmen,  and  persons 
decayed  ;  and  others  for  relief  or  redemption  of  prisoners 
or  captives,  and  for  aid  or  ease  of  any  poor  inhabitants, 
concerning  payment  of  fifteens,  setting  out  of  soldiers, 
and  other  taxesj  which  lands  and  effects  had  neverthe- 
less not  been  employed  according  to  the  charitable  intent 
of  the  givers  and  founders  thereof,  by  reason  of  frauds, 
breaches  of  trust,  and  negligence  in   those  that  should 
pay,  deliver,  and  employ  the  same ;  for  redress  and  re- 
medy  whereof  the  act  proceeds  to  appoint  the  Lord       f 
Chancellor,  or  keeper  of  the  great  seal,  and  chancellor  Cr0  Car#  i%o. 
of  the  dutchy  of  Lancaster,  for  the  time  being,  from 
time  to  time,  to  award  commissions  under  the  great  seal, 
ar  $eai  of  the  county*  palatine,  as  the  case  shall  require, 
to  .  the  bishop  of  every  diocese  and  his  chancellor,  and 
other  persons  of  good  and  sound  behaviour,  authorizing 
them,  or  any  four  or  more  of  them,  with  the  assistance 
of  a  jury  to  inquire  of  all  such  gifts  and  abuses,  breaches  'i0^.^*' 
of  trusts,  negligences  and  misemployments,  not  employ- 
ing,  concealing,   defrauding,    misconverting,  or  mis- 
government 
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government  of  any  lands,  rents,  annuities,  profits,  effects, 
stocks,  &c.  given,  or  thenafter  to  be  given,  limited,  ap- 
pointed, or  assigned  for  any  of  the  charitable  or  godly 
M?  purposes  before  rehearsed ;  and  their  decree  to  be  reversible 
only  in  chancery  or  the  dutchy  court." 

Sect.  s.  The  act  was  declared  not  to  extend  to  any  gifts  to  the 

Universities,  or  to  Winchester,  Westminster,  or  Eton 

1  Lev.  284,       colleges,  or  any  cathedral  or  collegiate  church,  or  to  any 

Sect.  3.  city  or  town  corporate,  or  to  any  lands  given  within  any 

such  city  or  town,  where  there  is  a  special  governor  or 
governors  appointed  to  govern  or  direct  such  lands  or 
things  disposed  to  any  of  the  uses  aforesaid,  nor  to  any 
college,  hospital,  or  free-school,  which  have  special 
visitors  or  governors,   or  overseers  appointed   by.  their 

Sect. 4;  founders;  or  to  prejudice  the  jurisdiction  of  the  ordinary: 

and  that  no  person  having  any  interest  in  the  places  or 

Sect.  5.  goods  in  question,  should  be  a  commissioner  or  juror  to 

inquire  thereof. 

Sects.  That  no  person  having  purchased  such  lands  or  effects 

for  a  valuable  consideration,  without  fraud  or  covin, 
having  no  notice  of  their  being  given  for  a  charitable  use, 
shall  be  impeached  of  the  commissioners  by  any  decree 
concerning  bis  estate  therein;  but  recompense  shall  be 
'  oidered  against  such  as  being  put  in  trust,  or  having 
notice  of  the  charitable  use,  ^hall  break  the  trust,  or 
defraud  the  same  uses  by  any  gift,  conveyance,  or  con- 
version, &c.  and  against  his  heirs,  executors*  or  admini- 

Scct.;,  strators,  as  far  as  they  have  assets.     Lands  conveyed,  or 

fallen  to  the  crown  by  statute,  surrender,  exchange, 
relinquishment,  escheat,  attainder,  conveyance,  or  other- 
wise, if  they  had  been  granted  to  any  of  the  aforesaid 
charitable' uses  at  any  time  since  her  majesty's  reign, 
were  adjudged  liable  to  examination. 

Sect. s.  The  commissioners  to  certify  their  decrees  into  chan- 

cery or  the  dutchy  court,  which  shall  make  order  for  the 

execution 
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execution  thereof,  whereto  also  all  appeals  lie  thereon,  Sect.  a. 
and  from  thence  to  the  house  of  lords ;  and  costs  to  be  Dr°||c>  <£ 
awarded  at  discretion  against  such  as  complain  without  4  Anfl* c* **• 
just  cause. 

The   preamble  of  this  statute  sufficiently  shews  how 
the  humane   disposition  of  the  crown   and  people  had 
extended  and  branched  itself  forth  into  a  very  numerous 
class  of  public  charities,  which  have  since  greatly  multi- 
plied. J  - . 
After  the  passing  this  act,  it  became  necessary  for  the  /// 
courts  to  define,  upon  the  principles  of  the  reformation, 
what  was  and  what  was  not  a  charitable  use :  and  it  was 
settled,  that  to  appropriate  lands  or  money  towardsjhe      *    // 
finding  or  maintaining  a  stipendiary~priest,  or  for  an        // 
anniversary  or  obit,  or  for  any  light  or  lamp  in  any      // 
church  or  chapel,  in  order  to  pray  for  any  soul  out  of  /  / 
purgatory,  or  any  such  intent,  were  all  superstitious  ttses, 
within  1  Ed.  VI.  c.  14.  and  became  forfeited  to  the  crown ; 
but  if  any  charitable  use  was  intermingled  with  the 
superstitious  use,  there  the  crown  only  took  so  much  as 
was  devoted  to  the  latter  *. 

Hence  it  was  also  held,  that  all  which  were  not  Super- 
stitious in  such  devises  became  charitable  uses,  viz. 
such  as  were  given  by  deed  or  will  for  relieving,  main- 
taining, repairing,  educating,  preferring,  supporting, 
aiding,  redeeming,  and  easing  the  aged,  impotent,  and 
poor;  for  maintenance  of  sick. and  maimed  soldiers  and 
mariners  ;  for  erecting  and  maintaining  free  schools,  or 
other  schools  of  learning:  for  maintenance  and  help  of 
scholars  in  the  university ;  for  relief,  stock,  or  main- 
tenance of  houses  of  correction ;  for  repair  of  bridges, 
ports',  havens,  causeways,  churches,  sea-banks,  and  high- 
ways ;  for  the  education  and  preferment  of  orphans ;  for 
the  marriages  of  poor  maids;  for  the  support,  aid,  and 

£ 

*  Heme  oa  Charitable  Uses,  214. 

help 
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help  of  young  tradesmen,  handy-craftsmen,  and  person 
decayed ;  for  relief  and  redemption  of  prisoners  and 
captives ;  for  aid  or  ease  of  any  poor  inhabitants  con-, 
cerning  payment  of  fifteens,  setting  out  of  soldiers,  and  • 
other  taxes ;  for  maintaining  preachers*,  ministers,  en-  ' 
dowing  schools,  founding  hospitals,  for  building  a 
session- house,  repairing  a  pulpit  and  its  appendages; 
setting  up  bells,  be. 

Charity,  in  its  original  sense,  denotes  all  the  good 
affections  men  ought  to  bear  towards  each  other;  in  its 
most  restricted  and  common  sense,  relief  of  the  poor. 
In  neither  of  these  senses  is  it  employed  by  the  court. 
There  its  signification  is  derived  chiefly  from  the  Statute 
43  Eliz.  c.  4. 

It  was  held  under  this  statute,  that  a  tenant-in-tail, 
without  levying  a  fine  or  suffering  a  recovery,  might 
appoint  to  a  charity,  and  it  bound  him  in  remainder. 
But  a  will  wanting  witnesses  did  not  operate  as  an 
appointment.    Atlwney-Gensral  v.  Barnes. 

As  there  was  an  exception  out  of  the  statute  of  wills 
of  devises  in  mortmain  to  corporations,  it  should, seem 
that  these  dispositions  of  land  are  left  by  that  'statute  in 
their  original  state  of  disability.  The  43  Eliz.  c.  4.  gives 
efficacy  to  appointments  to  charitable  uses,  and  for  the 
benefit  of  the  universities;  and  it  does  not  seem  clear  how 
this  enabling  act  can  be  construed  to  act  as  a  repeal,  as 
to  charitable  uses,  of  the  former  statute  of  32  Henry 
VIII.  j  it  only  gives  a  power  which  never  had  before 
existed,  and  which  the  statute  of  Henry  had  denied  f. 

The 


Barnard.  400, 
A.D.  1741. 


•  Lectures  began  to  be  established  in  the  reign  of  Queen  Elizabeth ;  Hid 
Archbishop  Laud  was  for  suppressing  them,  by  reason  that  they  did  sot 
come  in  by  presentation,  but  by  the  choice  of  the  parishioners. 

f  By  the  civil,  and  more  particularly  by  the  canon  law,  certain  pre- 
ferences and  indulgences  were  allowed  to  testaments  ad  pirn  causa* ;  tot 

it 
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The  truth  is,  that  under  this  last-mentioned  act,  A  Robert*,  tu. 
dense  to  a  charity  wa*  considered  as  operating  not  as  a 
will,  but  as  an  appointment,  and  therefore  seems  wholly 
independent  of  the  act  of  Henry  VHL    The  danger 
of  parol   and   nuncupative  dispositions  of  land,   after 
the  43  Eliz.  which  had  broke  through  the  barrier  in 
&vour  of  alienations  to  charitable  uses,  seems  to  have 
induced  the  judges  to  hold,    that  a  testament  giving 
land  to  a  charitable  corporation  was  Hot  good,  unless  in. 
writing  according  to  the  exigency  of  the  statute  of  wills, 
notwithstanding  such  devises  were  excepted  out  of  that 
statute,  and  validated  by  the  statute  of  Elisabeth,  not 
as  testamentary  dispositions,  but  as  privileged  convey- 
ances under  the  special  authority  of  that  law.    See  Jm~  1  P-  w*  9*7« 
ntr  v.  Harper,  Prec.  Cha.  S89. 

Between  the  statute  29  Charles  II.  c.  S.  and  that  of 

9  George  II.  c.  S&  when  the  statute  of  43  Eliz.  a  4. 

was  in  fow  as  to  wills,  it  was  sometimes  a  question 

whether  a  devise  to  a  charity,  or  to  charitable  uses,  of 

red  estate,  unattested  by  three  witnesses,  and  therefore 

void  under  that  statute,  could  operate  as  an  appointment 

under  the  latter  statute.    Lord  Somers  held,  that  as  the 

testator  intended  to  dispose  of  his  property  by  will,  and 

that  being  void  as  4  will,  could  not  be  construed  into, 

and  operate  as  an  appointment..   But  afterwards  Lord 

Hobart  and  the  Chief  Baron  held,  that  the  devise  was 

void  \n  law,  because  the  statute  of  wills  did  not  allow 

devises  tcf  corporations  in  mortmain ;  but  that  it  was 

within  the  statute  of  uses,  under  the  words  "  limited  Co'iison'sCasc, 

k  Hjd,  1 35. 

and  appointed." 

it  docs  ikh  appear  that  our  law  makes  any  distinction  in  favour  of  a  will  Cro.  Car.  57. 
for  the  benefit  of  a  charity  ;  and  on  a  deficiency  of  assets,  legacies  to  a  a  P.  W.  36s. 
charity  will  abate  in  proportion  with  others.     But,  nevertheless,  our  iP.W.07*.42*. 
courts  of  law  or  equity  will  not  enjoin  the  spiritual  court  from  preceding 
in  legatory  nuuurs  according  to  the  civil  law.  l  Vera.  *30* 

And 
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And  in  the  case  of  Adlington  v.  Cann,  mentioned  in 
its  proper  place,  it  has  since  heen  settled,  that  all  charit- 
able uses  fall  entirely  within  the  restrictions  and  requisi- 
tions of  the  statute  of  frauds. 

• '  By  a  due  attention  to  the  language  of  the  sixth  section 
of  this  statute,  it  will  appear  that  care  was  taken  to  pro- 
tect  all  purchasers  of  land,  charged  with  a  charitable 
use,  if  they  had  not  due.  notice  of  it,  from  the  proceed- 
ings of  the  commissioners  for  any  breach  of  the  charity 
trust ;  but,  on  the  contrary,  that  their  measures  should 
be  directed  rather  against  the  vendors,  who  had  thereby 
abused  it : — but  a  purchaser  who  had  bought  for  an  in- 
•adequate  consideration,  would  not  be  protected  by  this 
clause ;  and  its  inadequacy  would  be  measured  according 
to  the  rule  of  the  civil  law. 

If  a  rem>charge  were  granted  out  of  land  to  a  charit- 
able use,  and  the  land  be  afterwards  sold  for  a  valuable 
consideration  to  one  who  had  not  notice  of  it,  it  has 
been  said  that  the  rent  remains  \  because  the  purchase 
was  of  another  thin^,  which  was  not  given  to  the 
GrecnstedCase,  charitable  use.  But  in  Totbilj  258,  the  same  case  is 
referred  to  as  an  authority,  that  a  purchaser  coming  in 
without  notice  of  a  rent-charge,  shall  not  be  chargeable 
therewith,  although  given  to  a  charitable  use — and  this 
seems  the  better  opinion. 

If  the  first  purchaser  give  a  valuable  consideration, 
and  jet  have  notice,  all  that  claim  in  priority  under  the 
estate  and  title,  whether  they  have  notice  or  not,  will 
be  bound  by  the  decrees  of  the  commissioners  under  the 
43  Eliz.  c.  4.  This  rule  differs  from  the  general 
rule  of  equity  in  this  respect — a  subsequent  purchaser, 
without  notice,  not  being  affected  by  notice  in  the  per- 
son of  whom  he  purchased — with  this  exception,  how- 

• 

ever,  the  same  rules  6eem  to  prevail  in  the  construction 

of  the  statute  with  respect  to  notice  as  are  generally 

adopted 
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adopted  by  equity.    It  was  therefore  settled,  that  notice  Dakc,i8o. 
to  a  purchaser  must  be  in  the  same  transaction.     In  a 
case  where  land  given  to  charitable  uses  was  intended  to 
be  sold  by  act  of  parliament,  and  when  the  bill  was  read, 
it  was  declared  that  the  land  was  chargeable  with  a 
charitable   use,    and  an  offer  was  made   to  otherwise 
assure  the  charitable  use.    The  bill  did  not  pass — and 
afterwards  the  land  was  sold  to  one  of  the  members  who 
spoke  in  the  debate.     Yet  this  notice  was  held  not  to  be 
sufficient,  because  it  was  not  made  known  to  the  pur- 
chaser at  the  time  of  bis  purchase,  except  as  a  member 
of  parliament.     Thus,  constructive  notice  is  in  its  nature 
no  more  than  evidence  of  notice ;  the  presumptions  of 
which  are  so  violent,  that  the  court  will  not  allow  even 
of  its  being  controverted  :   but  it  is  difficult  to  say  what 
*ill  amount   to  constructive  notice. — See  Roberts  on 
Statute  of  Frauds,  who  offers  some  useful  rules  on  this 
subject. 

A  liberty  within  a  parish,  and  contributing  towards 
the  repairs  of  the  parish-church,  but  having  distinct 
overseers,  and  maintaining  its  own  poor  distinctly,  is 
not  entitled  to  a  share  of  the  charities  given  or  bequeath- 
ed to  the  parish  generally  3  though  it  is  entitled  to  its 
proportion  of  the  collections  at  the  church-door,  and  at 
the  sacraments.  Before  the  statute  of  43  Eliz.  c.  4. 
there  were  no  such  officers  as  overseers  of  the  poor,  and 
therefore  the  liberty  was  held  to  be  entitled  to  its  share  of 
*H  such  charities  as  were  given  before  that  part  of  the 
parish  was  separated  by  such  distinct  officers.  And  as  Attorney-Gene- 
they  contributed  to  repairs  and  towards  the  .parson  and  7p?w.r«7o. 
lecturer  (there  being  at  that  time,  in  vacation,  no 
preaching  at  the  Rolls  chapel),  and  to  the  charities  of 
St.  Dunstan's  parish,  it  was  held  that  the  poor  ought  to 
have  a  proportionable  share  of  those  charities ;  and  a 
book  was  ordered  for  entries  thereof.  It  was  held  also, 
that  a  parson  is  not  bound  to  distribute  money  given  at 

sacraments 
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sacraments  among  the  parishioners ;  but  the  court  said, 
surely  if  equal  objects  of  charity  are  to  be  found  within 
the  parish,  they  in  reason  ought  to.be  preferred* 

Money  was  given  to  maintain  a  preaching  minister : 
1  Bum Eccl.  *  this  was  not  a  charitable  use  named  in  the  statute;  yet 

I«3W    285* 

Duke,  Cha.  Us.  by  the  Lord  Keeper  and  two  judges  it  was  decreed  to  be 
*2-  good,  and  a  charitable  use  within  the  equity  of  the 

statute.     By  parity  of   reasoning,  all  charitable  dona- 
tions now  made  to  many  of  the  charities  subsisting, 
Duke,  65.        which  had  no  existence  at  the  time  of  the  act  (A.  D. 
1601),  are  good  under  the  same  statute,  and  therefore 
43  Eliz.  c.  4.  <  liable  to  the  same  examination.    But  it  was  held,  also, 
*  Vera.  387.     that  a  school,  unless  it  be  a  free-school,  was  not  a  charity 
within  the  provision  of  this  act,  and  consequently  the 
tin.  Tit.  Cha.  inhabitants  had  not  a  right  to  sue  in  the  name  of  the 
***"  Attorney-General — but  the  practice  is    now  different. 

It  was  held,  also,  that  this  act  supplied  all  defects  of 
assurances,  by  any  misnamings  (in  addition  to  the  14tb 
Elizabeth,  c.  14.  already  mentioned),  provided  the  donor 
had  a,  good  disposing  power  in  him — and  thus  the 
favourable  construction  to  all  charity  acts,  which  was  a 
maxim  universally  held  and  adopted  in  those  days,  in. 
duced  them  to  establish  a  devise  of  lands  to  a  charitable 
use,  notwithstanding  the  many  previous  restraints  of 
mortmain^  under  the  construction  of  the  words  limited. 
fe  and  appointed^  used  in  this  act;  and  it  was  allowed  that 

77,  us.  the  devise  was  void  in  law,  but  it  was  good  as  an  appoint' 

Duk£ *6**f890'  merit,  under  the  statute,  even  without  a  surrender,  if  it 
Hob.  iso.        waB  copyhold;  but  a  parol  devise  being  defective  as  a 

tmQ^a  i  Wl"'  cou'd  not  l*  admitted  a*  *n  appointment.  So 
where  lands  were  devised  to  a  college  to  maintain  scholars, 
it  was  declared  that  the  corporation  were  trustees  for  the 
scholars,  who  made  a  part  of  the  corporation  themselves,* 

i  Black.  Rep.    and  was  an  appointment  within  the  statute.    Thus  pious 

90. 

*  This  is  the  fret  in  Dnlwich  College. 

and 
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-    and  worthy  men*  seeing  how  much  the  court  of  chancery 
favoured  this  and  the  fonner  act,  and  the  construction  of 
trusts  which  was  every  day  put  upon  it,  instead  of  de- 
vising their  lands  immediately,  devised  them  to  trustees, 
with  appointments  to  pay  the  rents  and  profits  to  certain  D^  49i 
charitable  uses'; 

Seisin  was  given  of  lands  la  the  grantor's  life- time, 

and  a  rent-seek  thereout  to  take  effect  at  his  death :  this 

was  held  good,  though  the  rent  did  not  then  take  effect, 

tir  was  then  in  esse  at  the  time  of  the.  seisin  given.     But 

there  was  much  equity  in  the  following  decision:   If 

'  land  be  given  or  vested  in  trustees  for  a  charitable  use> 

-  and  be  by  them  misemployed,   a  purchaser,  who  had 

notice  of  the  gift,   shauld  not  be  chargeable,  further 

than  during  his  own  time,  for  the  arrears  ;    but  where 

*  the  rent  had  been  concealed*  he  would  be  liable  for  the 

whole  arrears  5  for  the  land  was  a  debtor,  and  transit 

cum  onere.  '  But  this  is  a  case  which,  in  the  regularity 

and  caution  of  most  modern  conveyances^    can  now 

scarcely  ever  happen. 

But  the  following  case  will  further  shew  how  much 
the  courts  have  favoured  the  design  of  this  statute : 

>  A  feme  covert  mkde  a  will,  bequeathing  part  of  a  Moot,  edi; 
debt  due  to  a  former  husband,  to  whom  she  was  admi- 
nistratrix, to  he*  relations,'  and  the  residue  of  it  to  a 
charity,  and  died  in  the  lifetime  of  her  second  husband: 
Yket  executors  refused  to  meddle  with  the  debt,  because 
she  had  it  but  as  administratrix,  and  could  not  make  a 
wiJ/,  and  because  it  was  &  chose  in  action ;  whereupon 
administration  of  the  goods  unadministergd  of  her  first 
husband  was  committed  to  Dam  us  and  others;    and 
they,  had  thereby  debts  of  20001.  besides  the  debt  so 
bequeathed  by  her.   On  an  inquisition  and  decree  under 
this  act,  the  court,  decided,  that  though  the  will  was 
tbid  in  law,  yet  it  was  good ;  •  it  would  serve  for  a  declar- 

r  alios 


C6  HiSTour  op  mortmain.  part  L 

afion  upon  the  Statute  j  60  that  if  these  wfere  asset*  of 
that  estate,  or  of  his  bWn  'estate,  that  was'  to' execute  tt, 
the  ttk  sfittrtd  be  supported  j  for  tfcergtods  in  <he  hands 
of  adfolnistraUrfs  were  all  to  "go  'and  be  <empk>yfed  to 
charitable  uses,  and  kindred  and  children  ofedd  hktt 
-  no  property  nor  prc-cmifciertce  in  them,  but  under  the 
cfiarity  of  the  ohliriary.     It 'vfca§  confessed,  *  that  when 
'the  decree  wis  hiftfe  by  the  conrmiisiobers  the* estate 
WouM  hare  'borne  *  it,  *^ifd  there*  were  assets- ;  ind  there- 
fore thete  Was  negligence  to  the  management  of  the 
'estate:  whelreujtoh  Damtis  was  compelled  to  ^{fay  the 
c^iaVTty' legacy,  and  fo  tike  the^help-of  the  cefurtlfdr  re- 
*'  covery  of  the  deMs  6f  the  inietfUrft. 
Owen  33, 34.       'go  when  executors,  having  eflfeetcof  their  testator' to 
'Sispcise  of  io  piotus  uses,  theycottldtiotibrfeit'  them,  for 
they  weta  riot  In  their  own  use ;  frutthdrowxirpdweris 
kulyect'to  the  control  '6f  the  brditfary, *  afcd  the  ordinary 
fttight  ma&e  distrlbtitfonf  of  thetn'to  piotos  uses.  ? And  it 
was  said  at  the  bar,  that  the  ordinary  "might  nfakethe 
exeiutots'  account  before  him,  attdptimsH  ttrem  accord- 
ing to'thetaw'of  the  church,  if  they %l  spoil  then  goods  ; 
but  cannot  compel  ihem  to  employ  the  tame  lo  frious 
"  nses.  v 

Sake,  is*.  Again  i  A  testator  -having'  goods  left  imf  his  hands  to 

:  a  charitable  use,*  tnade  a  feme  eoVert  his  executrix :  her 
husband  having  no  notice  t>f  the  use,  gave  the.  godds 
thaf  sd ''came  to  his  wife  by'wlH,  orutherwi&e  coriveited 
them  to  hrs  own  use ;  the  wife  only  was  chargeable,7 "and 
riot'lhe  executors  of  the  husband,'  unless  they  had 'had 
notice  0/  the  use  t  "aind  if 'such  goods  were  wrorigfaliy 
*  'takeri  away,  and  sold  in  a  lptibtic  market, f  the  trespasser 
*  was  toWcharged  with'  a  recompense,  'and  rthc  recwefer 
\voul  J  reiiteiri  liable  to  fhe  cliaritv. 

So  an  '  administrator,  durante  minori  <rta4e,  vAlhevk 
notice  of  a  charitable  use,  'employed  assets  to  the  benefit 

of 
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of  tiuinfaat,  the  effects  of  til*  infant  were  liable  to  the 

charity  ;  but  if  he  wasted  the  assets,  he  would  himself 
.be  liable. 

Assets,  in  .equity,  were  Jield  to  satisfy  charitable  uses,  Duke,  i  w. 
before  ^ebts  or  legacies;  because  assets  in  equity  were 
.dispqsableubyjh)&  statute,  \yhich  Qrdains  (hem  to  make 
reco,pipea?c  ;  iand  the  equity  of  this  statute  was  held  to 
be  abpye^he  equity  of, the  chancery.  But  assets  in  law 
were  jheld  to  satisfy  debts  before  charity,  because  the 
(.commop  law  must ,qrder  their  disposition;  yet  charities 
^vej-e  then  to,  be  preferred  before  other  legacies,  in  dispo- 
sition of  assets  in  law.  The  case  is  pauch  otherwise  at 
,  tBJs  day,  fg  wjll  {be  shewn  hereafter. 

Ttjeje  cases  are  mentioned  to  shew  the  spirit  of  those 

tijgps,  apd  the  construction  whi^h  even  the  best  lawyers 
•  pyre  willing  to  extend  to  an  act  favourable  to  charity. 

Tfape,  £mong  a,  variety  of  others,  which  have  necessarily 

l*SP  f*?m*Pd>imy ^^typ^Y^^  vejy  different 
the  law  is  at  this  day,  sincere  last  mortmain  act  was 

passed*  • 

^  legagy  4fo  a  parish  church  is  good,  and  belongs  to 

the  churchwardens  for  the  repairs  of  the  church,  and  not 

to  the  vicfir.    Mpqey  or  charity  giyen  for  repairing  a 

c)}4iych  is  one  of  the  charities  mentioned,  preferred,  apd 

.established  by  .4>3,Eliz.  c.}4.  as  on.  the  one  hand  the 

parson  pf  the  church  is  a  corporation  for  the  taking 

of  land  4  for  the.  psc  of  tjie  church,  and  not  capable  of  ' 

faking  gopds  or  any  personalty  on  that  behalf;  so  on  the 

contrary,  .£he ,  church  wardens  are  a  corporation,  to  take 

;ipppey  or  gopfis,  or  otter  personal  things,  for  the  jise 

of  the  cb^ucchy  but  are  not  enabled  to  take  lands.    Qoqds 

giyen  or  bought  for  the  use  of  the  church  are  all  bona 

1cfiUsi&ii.  fpf  the.  taking  whereof,  the  church  wardens  may 

iri^teffig*^  a^well  jf  $e  trespass  were .  cpmnjitted  F.  N.  B,  oi  K> 

f2  in 
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2  p.  w.  125.     in  the  time  of  their  predecessors,  as  in  tbeir  own  time, 
17ga'  Attorney  v.  Ruper. 

I  have  purposely  avoided  entering  farther  into  the 
ease*,  with  the  decrees  made  by  the  commissioners  acting 
tinder  the  authorities  of  this  act,  as  many  of  them, 
however  curious,  are  not  so  useful  at  this  time,  as  the 
attention  which  will  be  found  necessary  to  those  which 
have  arisen  since  the  statute  of  9  George  II.  c.  36. 

As  the  39th  Efiz.  c.  5.  was  mtant  to  continue  in  force 
only  twenty  years,  that  short  term  expired  in  the  mjdst 
of  the  zeal  of  many  charitably  disposed  persons,  who, 
■  however,   having  caught  the  example,   extended  their 
exertions  beyond  that  period  \  and  in  order  that  their 
pious  endeavours  for  the  welfare  of  their  fellow»creatures 
ii  fa.  i.  c.  i.  '  tnight  not  be  frustrated,  the  legislature  passed  an  act  to 
'  render  the  powers  of  that  statute  perpetual,  and  to  give 
the  same  privileges  to  all   hospitals  erected  since  Hie 
expiration  of  that  term  of  twenty  years,  as  they  could 
have  had  under  the  former  statute. 
Apprentice*.         The  legislature  has  likewise  had  regard  to  ihe  welfare 
and  proper  disposition  of  youth,  in  the  labour  of  hus- 
bandry, or  in  trades  and  manual  occupations ;  although 
these  endeavours  have  not  always;  for  want  of  enforcing 
>  ™.    ,         Stricter  regulations,  been  attended  with  suefcess.    Queen 
A.D.  looi.      Elizabeth,  in  her,  last  statute  for  relief  of  the  poor,  em- 
powered1 church-wardens  and  overseers,  by  the  assent  of 
two  justices  of  the  peace,  to  bfnd   out  poor  children 
taking  benefit  of  their  parish,  to  be  apprentices  where 
they  shall  see  convenient,    till  the  man  child  should 
'  arrive  pt  the  age  of  2*  years,  and  the  woman  child  to  21, 
'   or  time  of  her  marriage ;  and  the  same  should  be  a* 
1   eflfeflual  as  if  such  child  were  of  full  age*,  ahd  by  inden- 
ture  of  covenant  bound  him  or  herself.    And'consider- 
able  donation's  having  been  made  to  corporations,  to  be 

continually 
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continually  employed  in  binding  out,  as  apprentices,  Jl 
great  number  of  the  poorest  sort  of  children,  from  which 
great  benefit  had  accrued,  as  well  \6  such  corporations 
as  to  the' common  wealth  in  general,  ia  the  saving  yoijng 
people  from  idleness  and  disorderly  lives ;  and  as  it  was 
very  likely,  that  many  other  well -disposed  people  would 
be  the  better  encouraged,  wUlinglgJtp  .follow  the  like 
good  example,  in  bestowing  also  large  sums  of  mqpey 
to  the  same  good  .and  godly  jxirposes,  if  it  might  be  so 
provided,  that  such  monies  as  bad  been  already  so  freely 
given,  or  as  then  after  should  be  given,  for  the  binding 
out  of  such  poor  children  apprentices,  might -continually 
remain,  and  be  wholly  eupploycd  accordingly :  It  was 

enacted,  in  the  following  reign,  that  all  such  donations  ;Jac.i.c3.t.a. 

,       i,  -  ,  •      •       i       i_       a       r  A.  p.  U00. 

should  continue  and  remain  in  the  .hands  of  any  corpora- 
tion, or  in  places  not  incorporate,  in  the  hands  of  the 
f  arson  or  vicar,  constable,  church-warden,  collector  or 
overseer,  to  such  charitable  uses,  for  the  binding  forth 
*o  many  apprentices  as  the  donors  should  appoint  by 
will  or  otherwise.    The  master  or  mistress  so  receiving  Sec.  a. 
any  such  fee,  to  be  bound  with  good  sureties  to  repay 
the  same,  at  the  expiration -of  the  seven  years  fojr  which  * 
4he  apprentice  is  bound,  or  if  he  die  within  that  time* 
4hen  within  one  year  of  his  death;  and  if  such  master  or 
•mistress  die  within  the  apprenticeship,  then  the  same  to 
"be  repaid  within  one  year,  -that  so  the  same  jnoney  may 
be  again  employed  for  the  purpose  of  placing  such  apr 
-prenlice  with  some  other  person,  for  the  residue  of  hi$ 
•term,  at  the  discretion  aof  the  trustees. 

The  money  .to  be  so  appropriated  wjtthin  three  months  sec.  4. 
•after  it  shall  come  to  their  hands ;  and  if  there  should 
-,not  then  be  fit  and  ap7t  persons  to  be  so  bound,  then  such 
of  the  poorest  children  of  any  of  the  parishes  next  acjr 
^joining  to  be  bound  forth  at  the  discretion  of  the  trustees; 
^oice  being  from  time  to  time  (to  be  made  of  the  poorest  Stc.* 

'       ?  3  sort* 
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sorts  of  children,  and  whose  parents  are  least  able  to 
relieve  them;  rior  iny  to  be  above  l£J  years  of  age  when 
erst  bound.  Account*  to  be  kept  of  the  4um4  received 
and  employed,  and  remedies  foir  any  breach  of  the  trust 
to  be  referred  by  petition  to  the  court  6f  Chancery.' 

aiJa.  *-c  s.    All  persons  to  W&SSKL1'  such  apprentices  shall  be  bound 
„  ao  Eliz.  c.  12.   way  tajce  and  rec^W^aftd  kfcep  thenfi  as  apprentices,  any 

b.  i*".1,  °' 25'    former  statute  notwithstanding.    And  all  fees  given  with 

a  Ann,  c.  o.     any  g^^  apprentice,  jflaced  out  At  the  common  or  public 
charge  of  any  parish  or  towriship,   or  by  any  public 
<    charity,  are  exempted  from  the  stamp-duty  raised  upod 
apprentice- fees  in  general. 

Finch,  Cha.  A  bequest  for  this  purpose,  to  put  out  poor  children! 

4* x  7*  of  a  parish',  must,  undef  the  construction  of  th&  abovd 

act  of  ,7  Ja.  I.  c.  3.  be  paid  to  the  parson  of  the 
parish. 

%  Ves.  245.  This  charity  for  binding  out  poof  apprentices  appeari 

to  have  been  founded  under  the  irtirnedfate  care  of  th£ 
legislature :— and  it  may  not  be  much  out  of  place  16 
'  notice,  that  the  whole  spirit  of  this  act  of  45  Eli£.  e.  Z% 
implies,  and  the  operation  of  the  Sd  arid  4th  sections  in 
particular,  intimates,  that  their  guardians,  the  trii§tfee'4, 
are  by  no  means  discharged  of  their  ditty  by  the  act  of 
binding,  but  a  parental  obligation  still  rests  tipon  (Hefoi 

to  see  the  children  well  taken  care  of  according  to  thfe 

.....  .  \  « 

tenor  of  their  binding  :•?— for  the  misbondiict,  or  the  ill 
success,  or  the  death,  of  their  blaster;  nity  reftder  \t  e&eri- 
Ually  necessary  for  their  protection,  that  they  shobld  havb 
the  power  of  recurring  tp  their  trustees  either  tq  procuite 
them  redress,  or  another  master :  the  evil  conse- 
quences pf  so  painful  an  interval  are  too  obvibui  to  \ft 
enumerated,  $nd  rpay  probably  cast  thfe  lot  qf  their 
future  lives ! 

The  establishment  of  several  charitable  mstftWti6hYs, 
as  well  by  cliarter  as  by  statute  of  ipcoi^oiitiqin,  hits 

been 
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been  generally  accompanied  with  some,  if  not  an  entire, 
-exemption  from  the  restraints  of  mortmain*  In  several 
this  exemption  has  been  limited  to  a  specific  purpose,  of 
to  a  certain  quantity  of  land  or  of  value.  It  may  lie 
proper  to  notice  some  of  these  establishments  before  w^ 
proceed  to  the  last  statute* 

Sutton's  hospital.     See  P.  IB*  c.  «.  on  Leases,  t  Is.  i. 

The  college  of  God's  Gift,  at  Ikdwicky  in  S*rry9 
was  founded  by  Edward  AUeyne,  Esq.  in  16 1 9,  upon 
the  letters-patent  of  incorporation,  dated  81st  Juue,  1 7tb  x,  ia.  1# 
James  I.  to  consist  of  a  master,  a  warden,  four  fellows, 
six  poor  brethren,  six  poor  listers,  and  twelve  poor 
scholars,  to  purchase  and  take  from  hint  the  manor  or 
lordship  of  Bulwieh,  with  its  rights  and   royalties  in 

Surry  and  Kent,  and  some  houses  in  the  parish  of  Bishop*, 
gate  and  Cripplegate,  London,  notwithstanding  the 
statute  of  mortmain.  And  the  Archbishop  of  Can  ten* 
bury,  for  the  time  being,  was  thereby  appointed  visitor. 
This  college  has  been  lately  much  favoured  by  the  legis- 
lature, in  two  statutes  for  inclosing  Ibeir  lands,  and  for 
enabling  it  to  grant  long  leases,  &c.  See  postca,  fart 
III.  chap,  ii.  on  Leases. 

The  *ct  for  the  relief x«f  the  poor,  made  in  ihe  reign  is  &  u  Car.  2. 
of  Charles  H.  directs,  that  there  shall  be  one  or  more  i^, 
corporations  or  workhouses  within  'London  and  West- 
minster, and  within  the  boroughs,  towns,  and  places  of 

Middlesex  and  Surrv,  situate  in  the  parishes  mentioned 

in  the  bills  of  mortality :  the  act  establishes  theni  into 
corporations,  and  gives  directions  for  their  govern- 
ment, &c— -Made  perpetual  by  1?  Ann,  S*.  1.  *.  l&f 
sec  1. — and  see  17  George  4If  c. 5. 

The  act  for*the  ineorp0^}00  of  commissioners  of  the  15  Car.  a.  c,  1  j . 
Bedford  I^evcl,    consisiing  of  95,QOO  acres,  authorises  ""^ 
ihetn.  without  license  of  fyorttna in,  to  purchase  lands 
pot  Receding  ^2001.  per  annum,  and  goods  and  ch^t- 
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tela,  and  to  dispose  thereof  in  the  name  and  to  the  use 
of  the  corporation. 
}  7  Car.  2.  c.  a.  •  The  act  for  uniting  churches  in  cities  and  towns  con  . 
porate,  empowers  the  owners  of  impropriations  or.  tithes 
to  bestow  the  same  thereon ;  and  benefices  under.;  rf.lOQ 
per  annum  to  be  augmented  by  purchase  of  lands, 
without  license  of  mortmain. 

The  Scots  hospital,  in  Crane  Court,  for  the  relief  of 
the  aged  and  necessitous  poor  of  Scotland  within  London 
and  Westminster,  was  incorporated  by  royal  charter, 
A.-  D.  1665,  confirmed  by  letters-patent  in  the  ypar  fol- 
lowing by  the  name  of  ?« The  Scots  Hospital  of  King 
Charles  II.*'  has  license  to  purchase  in  tnortmain  land? 
to  the  value  of  *6.  400  per  annum* 

The  act  for  advancing  the  sale  of  fee-farm  and  other 
rents  in  the  reign  of  Charles  II.  allows  all  bodies  cor? 
29  Car.  9.  c.  s.  .porate,  Sec.  to  purchase  them  without  soph  licenses. 

And  about  the  same  time,  the  commissioners  acting 

under  the  act  of  43  Eli?,   had   an  additional  office 

assigned  to  them  by  the  legislature ;   which  proves,  that 

the  intention  was  to  extend  their  power  to  all,  charitable 

institutions,  whether  they  were'established  into  corpora- 

22  &  93  Car.  9.  tions  or  not ;  for  in  the  act  made  for  the  relief  and  re- 

1070!  '  lease  of  poor  distressed  prisoners  for  debt,  these  com- 

a.Gco.  9.  c  99.  m;gSioncrs  are  directed  to  use  their  best  endeavours  and 

Strcngthencdby  diligence  to  examine  and  find  out  the  several  legacies 

&c.  11G.9.  ''gifts,  and  bequests,  bestowed  and  given  for  the  benefit 

c  98  8?o?io.   of  poor  prisoners  for  debt;  in  the.  several  gaols  of  this 

And  foir  setting  kingdom ;  and  to  settle*and  order  the  same  in,  such  inan- 

them  to  work,  °  *      .  ,.         «s»*."ij 

1*  g.  9.  c.  99.  ner,  that  the  prisoners  mjght  not  be  thenafter  defrauded, 
**'  -  '  but  receive  the  full  benefit  thereof,  according  tp  the  in? 

tent  of  the  donors. 
The  same  respect  was  afterwards  paid  to  the  above 
^        6tatute  of  Elizabeth,  which  was  deemed  the  bulwark  of 
pharilies,  in  the  act  for  tl)c  augmentation  of  small  vicar- 
ages 
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jgesaad  curacies  ;  which  authorises  a  perpetual  and  pro*  99  Car.  *.£••• 
jortionable  reservation  out  of  the  issues  of  any  rectory 
impropriate  or  portion  of  tithes,  which  are  to  be  held 
jchargeable  therewith,  and  subject  to  distress  or  disability 
of  the   party    on    non-payment,    notwithstanding   the  * 

statutes  of  mortmain ;  and  it  was  declared,  that  if  any  SecL  j#  , 

question  should  arise  concerning  the  validity  of  such 
grant,  such  favourable  constructions,  and  such  further 
remedy,  if  need  be,  should  be  had  as  in  former  cases  of 
charitable  uses. 

Greenwich  Hospital,  which  stands  upon  the  site  of  a  7  fc  s  Wn.  a. 
royal  palace,    was  incorporated  by  William  Hi.   10tb  i&f'wm/a, 
September,  1695,  and. an  annual  sum  granted  thereto cM- 
put  of  the  treasury.     Every  seaman  pays  sixpence  a 
month  towards  it :  the  king  was  empowered  to  grant  13  &  law*.  s» 
part  of  his  manor  at  Greenwich  to  its  use.    The  crown,  c-  *3' 

*^  '  4  Ann,  c.  is. 

by  a  variety  of  acts,  has  been  since  empowered  to  dispose  ••  14. 

pi  large  sums  for  its  benefit ;  unclaimed  prize-money  has  s.  llv  &c' 

been  bestowed  upon  it;  the  rents  of  the  Derwentwater  J*^0^^^ 

/estates,  forfeited  for  high  treason,  were  applied  to  it:  and  nGeo.s.c.ao. 

*  the  governors  were  empowered  to  purchase  lands  for  thessGeo.s.c4s, 

completion  of.it.    Its  opulence,    and  grateful  care  ofmhl^|^%. 

those  brave  men  whose  vigpr  has  been  spent  in  the  ser- 

yice   of  their  country,    is   a  monument,  of  praise  to 

pur  legislature  and  oqr  nation.    See  P.  HI.   ch.  ii.  of 

XBases. 

The  different  parishes  of  Bristol   were  incorporated  7  ftaWm.  a* 

by  act  of  parliament  in  1695-6,  and  the  management  of 

all  parochial  concerns  within  the  city  vested  in  a  cor* 

poration.     This  act  was  adapted  only  to  cities  and  great 

towns,  and  could  not  be  a  mode)  for  the  counties  at 

large. 

Many  of  the  kings  of  England  have  claimed  a  power 

of  dispensing  with  statutes ;  which  power  was  carried 

to  Such  a  height  in  the  reign  of  James  II.  and  foimd  to  tur,  474. 

be 
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be  of  .such  dangerous  consequence,  as  to  make  the  exe- 
cution of  the  most  necessary  laws  ineffect  precarious,1 
and  merely  dependent  on  thje  pleasure  of  the  prince ;  and 
it  seeming  highly  incongruous  th^t  the  king  should 
have  a  kind  of  absolute  unlimited  power  of  dispensing 
with  laws,  wherein  the  church  and  state  have  the  highest' 
interest,  when  at  the  same  time  he  has  no  power  to  dis- 
pense with  any  law  which  vests  th$  least  right  or  interest 
in  a  private  subject,  it  was  found  by  experience  neces* 
i  w..a.  sess.  a. sarv  t°enactj  that  no  dispensation  by  n&n  obstante  to  any 
*•*•  statute  shall  be  allowed;  but  that  the  same   shall  be 

void  and  of  none  effect,  except  a  dispensation  be  allowed 
a  Hi*.  3*1.      ^  such  statute.* 

But  for  the  promotion  of  religion  arid  learning,  it  was 
afterwards  felt  most  expedient  to  renew  the  encourage* 
ment  to  found  seminaries,  which  the  late  disputes  and 
the  restraints  of  mortmain  continued  to  repress  \  where* 

7 'k  s  W  3       *°re  *n  ^e  next  statutc  on  ^,s  subject  we  find  it  recited, 

*•  *?.  "  that  it  would  be  a  great  hindrance  to  learning  and 

t€  other  good  and  charitable  works,  if  persons  well  in* 

"  clined  might  not  be  permitted  to  found  Colleges  or 

"  schools  for  encouragement  of  learning,  or  to  augmerrt 

"  the  revenues  of  those  already  founded,  by  granting 

//lands  thereto,  or  by  granting  lands  to  other  bodies 

"  politic  or  incorporated,  then  in  being,  or  thenafter  to 

*rbe  incorporated,  for  other  arid  public  uses  :'  it  is  en- 

"  acted,  that  it  shall  be  lawful  for  the  crown,  as  often 

•  ^   -    "  as  it  shall  think  fit,  to  grant  to  any  persons,' bodies 

u  politic  or  corporate^*  Ucence  to  alien  in  mortmain,  and 

*  •  *    .   . 

•  Charles  L  resolved  to  set  afcrat  &  recovery  of  the  tithes  and  church- 

*  lands  which  liad  been  alienated  in  former  relgnt ;  -several  of  ttiesnweVe 
purchased  at  low  rate*,  and  then  with  a  shew  of  zeal  surrendered  to  t^e 

•  crown.    He  .?tiE£$*fts«4  some  «$tates<of*9iaU  vakic,a«d  addo}  th«m  to 
'  several  bishopriefcs  ;  and  all  tftose  who  sought  for  favour  at  court. offered 

"   ■■  '     '-    their  cfcurcJUands jtp  skfc :at  a  Ipw  price*    I  JBurgct,  O.  T.  ' 
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"  &b  to  purchase  and  hold  in  mortmain*  in  perpetuity,. 
u  or  otherwise,  any  idnds  of  whomsoever  the  same  sVialt 
"  be  holden,  which  shall  not  be  subject  td  forfeiture  by  ' 
"  reason  of  such  alienation  or  acquisition."  This  right 
remains  appended  to  the  royal  prerogative^  and  is  recog- 
nised and  established  in  these  eases*. 

Notwithstanding    the    many    attempts    to    settle    a  «• H*  ••  c.  •• 
proper  support  for  the  clergy  since  the  reformation,  ar  «"  I.  e.  fc 
government  had  never  been  able  to  attain  this  point  r**47l  ••«•«• 
by  reason  whereof,  divert  mean  and  stipendiary  preachers  a  *  *  Edw«  •• 
were  in  many  places  entertained  to  serve  the  cores*  7  Edw.  6.  c.  4* 
and  officiate  therein;  who  depending  for  their  neces- 
sary maintenance  npoh   the  good  w'Hl  and   liking  of 
their  hearer*,   had  been  nndcr  temptation  of  too  much 
complying   ana*   suiting  their   doctrines  and   teaching 
to  the  humnurs,  rather  than  the  good,  of  their  bearers, 
which  had  been  a  great  occasion  of  faetidn  and  schism* 
jtnd  contempt  of  the  ministry:  wherefore  queen  Annfe*  **?  Ann.* 
de$iroti6  of   rendering  the    clergy    mart!  independent*  A.  D.  1702. 
hid   rcinhted  the  first-fruits  and  tenths  of  poor  clergy* 
arjd    by    this    act    relinquished    her    whole    revenue 
arising  firrJnj  that  source,   for  the  purpose  of  erecting 
a  corporation,   to  appropriate  the  sime  for  a  perpp» 
tUal  augmentation  df  the  Aaintenahcc  of  poordergy, 
in  places  Where  the  same  are  not  sunicienily  provided 
for:  the  act  empowers  the  queen  to  institute  such  a 
corporation,   and  authorize*  all  persons  charitably  dfe- 
ptostd  rofrards  so  'good  a  work,  to  grant  or  devise  their 
!arids  or  gtiods,  fpr  the  purpose  of  carrying  iU  designs 
into  ttrfcurtorij  ntKttithfctatidmg  this  restraints  of  *wNScc  4. 
tidik. 
In  cbn&^uence  of  this  act,  tfte'qifeen,  by  toters^jttfrt, 

•  Tbi*  subject  wiH  he  more  fully  policed  in  treating  of  purchasing 
Jands,  in  rirt  II.  c.  i.  s.  a* 

prccted 
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erected  the  corporation,  known  by  the  title  of4'  Queen 
Anne's  bounty ;"  but  the  terms  of  the  act  being  gener- 
ally expressed,  and  without  any  exceptions  as  to  the 
poorer  clergy  having  small  livings,  they  were  still  liable 
to  the  payment  of  this  duty,  which  their  incomes  could 
but  ill  support ;  and  several  of  them  were,  in  consequence, 
held  by '  sequestration  by .  temporary   curates,  without 

aAxVoo.4  Wng  regularly  filled  by  institution  and  induction; 
wherefore  a  new  act  was  made  three  years  afterwards, 
exempting  all  livings  of  less  value  than  M)L  per  annum 
from  the  payment  of  this  •contribution ;  but  this  exerop- 
tion  was  Dot  to  extend  to  the  tenths  of  any  benefice 
granted  away  by  the  queen's  predecessors  to  any  person 
or  corporation.  And  by  the  next  act,  the  same  bounty 
was, carried  into  Ireland.  '       ' 

*  Ann.  c.  a;.  A  subsequent  statute  passed  in  the  following  year 
recites,  that  the  clause  of  exemption  mentioned  in  the 
above  act  was  intended  only  to  save*  the  rights  of  such 
persons  who  had  grants  of  the  first-fruits  of  any  Mich 
benefice  from  the  crown  previous  to  that  act ;  but  for* 
asmuch  as  the  said  first-fruits,  the  tenths  whereof  were 
so  granted,  were,  notwithstanding  such  grants,  reserved 
•to  the  orown,  and  were  then  granted  by  her  majesty  to 
~c*  .the  governors  of  Queen  Anne's  bounty,  for  the  aug- 
mentation of  the  maintenance  of  the  poor  clergy  and 
their  successors ;  and  forasmuch  as  the  discharging  of 
the  first-fruits  and  arrears  thereof  of  small  livings,  the 
tenths  of  which  were  not  vested  in  the  said  governors, 
would  be  a  proper  augmentation  of  the  sajne :  it  ** 
<enaeted,  that  all  ecclesiastical  benefice?,  with  cure  of 
souls,  not  exceeding  the  improved  value  of  50l.  the  tenths 
wheref  are  not  vested  in  the  corporation,  and  the  incum- 
bents thereof  should  be  for  ever  discharged  from  the 
first-fruits  \  and  the  time  fof  payment  of  such  first-fruit*, 
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•     » 


•as  remained  liable,  of  considerable  benefices,  was  at- 
tended by  instalments  to  be  within  the,  space  of  four 


This-  bounty  was  designed  to  extend  not  only  to  par" 
sobs  and  vicars  who  come  in  by  presentation  or  colla- 
tion, institution   and  induction;  but  likewise  to  such 
ministers  as  come  in  by  donation,  or  are  only  stipendiary 
preachers  or  curates,  officiating  in  any  church-  or  chapel 
where  the   liturgy  of  the  church  of  England  is  used, 
most  of  which  were  not  corporations,  nor  bad  a  legal 
succession,  and  were  therefore  incapable  of  takiug  a  grant 
or  conveyance  of  such  perpetual  augmentation,  agreeably 
to  the  queen's  intentions  ;  and  in  many  places  it  would 
be  in  the  power  of  the  impropriator,  donor,  parson  or 
vicar,  to  withdraw  the  allowance  paid  to  the  minister. or 
curate  serving  the  cure ;  or  in  case  of  a  cbapelry,  the 
incumbent  of  the  mother  church  might  refuse  to  employ 
a  curate,  or  permit  a  minister  duly  nominated  or  licensed, 
to  officiate  in  such  augmented  chapel,  and  might  officiate 
there  himself,  and  lake  the  benefit  of  the  augmentation, 
though  his  living  be  above  the  value  of  those  intended 
to  be  first  augmented,  and  the  maintenance  of  the  curate 
or  minister  would  thus  sink  instead  of  being  augmented: 
wherefore,  in  a  subsequent  statute  reciting  these  circum-  s  eto.  1.  c.  i*. 
stances;   brobably  froni  facts  which  had  already  hap-^4p  1  u 
pened,  it  was  declared,  that  all  churches,  curacies,  or 
chapels,  which  should  at  any  time  receive  the  intended 
augmentation,  should  then  become  perpetual  cures  and 
benefices,  and  the,  ministers  thereof  be  deemed  in  law 
bodies  politic  and  corporate,  and  have  perpetual  succes- 
sion, and  legal  capacity  to  take  in  perpetuity,  all  lands, 
tithes,  &c« -which  should  be  granted  to,  or  purchased  for 
them,  by  the  governors  or  benefactors  of  Queen  Anne's 
bounty,  or  other  persons  contributing  with  them;  and 

the 
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the  impropriators  or  patrons  bccjtcjwkd,  fftpi  receiving 
*ny  profits  thereof,  directly  /or   indirectly.    That  t^e 

****•  *a»  incumbent*  patron,  or  ordinary  of  any  augmented. living, 

might,  .with  4he  concurrence  ;of ', the.  governor*  of  this 
charity,  exchange  ati  or  any  fart. of  the**!***  Jftjttlefi  for 
the  augmentation  thereof, for  any  other, estate, jnjands 
or  tittles  of  equal  .or  greater  value,  to  be  convened  to  tfce 
<&me  uses:  and  that  all  lands.gran^/or^ueb  auggpent- 

Sec.  ti.  ations  by  the  governors  to  any  church  or  chapel,  by  deed 

inrolled  in  chancery  whhjin  si  xanoiifcbs,  afterwards,  should 
•gojn  perpetual  succession  thereto. 

It  was,  however,  Jbuad,  tjiat  the  laws  for  the  colkc- 

A?i>*\tio.°'  tlon  °^  *e  perpetual  yearly  tenths  were  in  some  cases 
defective,  and  in  many  ipstances  improper  .and  incon- 
venient to  be  put  in  execution ;  by  reason  whereof,  ibe 
late  queen's  intentions  could  not  be  so  easily  Answered, 
unless  some  new  regulations  were  made  for,  the  , more 
easy  levying  and  paying  the  same;  for  .remedy  whereof, 
and  that  the  governors  might  be  better  .enabled  to  exe- 
cute the  Jrust  in  them  reposed,  and  :the  poor  clergy 
with  greater  ease  and  advantage  receive  :the.  benefit  .of 
this  bounty,  a  new  collector  was  appointed,  instead. of 
the  archbishops  and  bishops,  who.  had  before,  .received 
-4he  contributions,  and  he  was  directed,  \o  ..pay  , .the 
*ame  into- the  exchequer ;  and*thus  it  continues  jat  this 
-day. 

The  augmentations  made  by  this  corporation  -are  by 
-way  of  purchase,. not  by  pension ;  and  the  stated  jign.  to 
be  allowed  to  each  cure  to  be  augmented  is  £001.  .to  be 
invested  by  the  corporation  in  a  purchase.  In  order  to 
>  encourage  benefactions,  the  governors  are  authorised  to 
give  2001.  to  cures  not  exceeding  451.  per^tnnum^  jwhere 
any- person  will  give  the  aaine or  a- greater  s^uh^,  or  the 
value  thereof  in  ^ands,  tithes,  or  xen^-harg^es. 

All 
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AM  charitable  gifts .  in  real  or  personal  estate  made  to 
the  corporation  are  to  be  strictly  applied  according  to 
the  direction  of  the  'donor;  and  where  the.gift  is  gener- 
ally to  tbe  corporation,  without  any  particular  direction, 
it  is  applied  with  the  rest  of  the  stock  of  tbe  society. 
And  the  parsoti  whose  cure  is  augmented  by  this  bounty 
is  to  receive  the  augmentation  free  from  all  fees  of  office. 
And  the,  goventorfrtnay  now  contract  for  the  redemption  4a  c«  *•  «•  "•• 
of  tbeir  Iano>tar%  .  > 

In  order  to  promote  the  residence  of  the  clergy  where  4a  G,  a.aiox. 
there  is  no  suitable  parsonage-house/  tbe  governors  are 
authorised  to  apply  money  in  their  bands  towards  build- 
ing, rebuilding.,  or   purchasing    such  .a  house   within 
the  parish ;  -and  the  provisions  of  the  statute  of  2  and  3 
Anne,*  c.  II.  s.  4.«re  now  by  this  act  extended  to  enable 
-minors,  insane  and  feme  coverts,  to  grant  lands  to  the 
.  society,  notwithstanding  the  •  act  of  mortmain,  9  G.  II. 
c.  36\ 

The  first  notice  of  Chelsea  college,  by  parliament,  7  Ji.  i.e.* 

was  m  1609,  when  a  private  act  passed  for  empowering 

certain   persons   to   bring  fresh  streams  of  water,    by 

engine,  from  Hackney  Marsh  to  London,  for  the  bene/it 

of  Chelsea  college.    That  a  college  for  polemical.divinhy 

_  to  vindicate  the  reformation/  with  power  to  take  land* 

-  not  exceeding  300O1.   should   be  erected  there,  and  a 

itench'dug  for  carrying  water  from  the  river  Lee  to 

•  London;  to  maintain  it.    This  college  was  afterwards 

•  relinquished.    Parliament  gave  authority  to  the  crown  g  G 
to- incorporate  the  commissioners  of  these  water-works,  x72l« 
by  letters-patents  and  to  enable  them  to  purchase  lands 

of  1000L  per  'annum,  and  to  make  bye-laws  for.  their 
regulation.  The  present  college  for  disabled  soldiers  was 
founded  by  Car.  -II,  and  superseded  the  original  design  ; 
and  beside*  contributions,  the  charges  of  this  national 

establishment 
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establishment  are  defrayed  by  a  considerable  sum  paid 
yearly  out  of  the  poundage  of  the  army,  and  one  day's 
pay  of  each  officer  and  soldier. 
11 C  i»c.  is*  The  act  of  incorporation  of  Guy's  Hospital  establishes 
and  recites  the  will  of  Thomas  Guy,  Esq.  who  had,  dur- 
ing  his  life -time,  erected,  at  his  own  expence,  two  squares 
of  the  hospital,  called  by  his  name,  in  the  parish  of  St. 

• 

^TbomaSy  in  South wark,  and  thereby  devised  the  residue 
of  his  estates,  said  to  be  of  about  the  value  of  200,0001. 
to  trustees  to  erect  and  compleat  the  plan  which  he  had 
formed  foran  hospital  for  thereceptionof  400poor  persons, 
or  upwards,  labouring  under  any  distempers,  infirmities, 
or  disorders,  thought  capable  of  relief  by  physic  or  sur- 
gery, but  who,  by  reason  of  the  small  hopes  there' might 
be  of  their  cure,  or  the  length  of  time  which  might  be 
required  for  that  purpose  might  be  adjudged  or  called  in- 
curable, and  as  such,  not  proper  objects  to  be  received 
into,  or  continued  in  the  hospital  of  St.Tbomas>  or  other 
hospitals,  in  which  no  provision  had  been  made  for  dis- 
tempers  deemed  incurable,  of  whom  he  directs  them  to 
receive  twenty  lunatics  deemed  incurable  f  and  if  there 
should  be  room,  then  to  receive  any  number  of  patients 
from  St.  Thomas's  Hospital ;  and  he  ordered  the  trustees 
to  apply  for  letters-patent,  or  an  ^act  of  incorporation,  to 
enable  them  to  hold,  take,  alien,  and  dispose  of  his  resi- 
duary estates,  and  therewith  to  purchase,  take,  and  enjoy 
messuages  and  lands,  and  other  estates  of  inheritance  in 
perpetuity,  or  otherwise,  to  the  value  of  the  said  residuary 
part  of  his  estates,  or  such  further  or  other  yearly  value 
as  his  majesty  or  the  legislature  might  deem  convenient ; 
that  his  residuary  estate  should  then  be  conveyed  to  4ne 
laid  trustees  for  the  charitable  uses  which  he  had  ape- 
pointed  ;  and  that  they  should  invest  any  surplus  in  the 
purchase  of  real  estates,  as  a  perpetual  provision  for  the 

maintenance 


'? 
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maintenance  and  cure  of  the  poor  sick  persons  to  be 
received  into  the  said  hospital ;  and  if  there  should  be 
more  money  than  should  be  requisite  for  those  pur- 
poses, to  apply  the  surplus  to  the  relief  of  such  other 
poor  sick  persons,  or  such  other  objects  of  compassion, 
as  should  appear  to  the  governors  so  incorporated  to  be 
most  worthy  and  deserving  of  pity  and, relief,  or  for  such 
other  public  and  charitable  purposes  as  they  should  think 
convenient.  The  governors  were,  by  this  act,  enabled 
to  hold  his  estates  for  the  use  of  the  hospital,  and  to  sell 
and  invest  the  produce  in  other  lands,  with  all  the  usual 
powers  of  a  corporation. 

It  would  extend  this  work  far  beyond  the  limits  of  its 
utility  to  notice  every  institution  which  has  been  privi- 
leged by  incorporation,  with  licence  to   purchase,  hold, 
and  alienate  lands  in  mortmain ;  more  especially  as  th?t 
single  fact  has  very  seldom  furnished  a  ground  for  appli- 
cation to  either  of  the  Courts  of  Judicature,  or  led  to  any 
parliamentary  discussion  of  their  rights  ;  it  has  therefore 
been  deemed  preferable  to  close  this  part  of  our  investi- 
gation. 
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GHAP.    I, 

OF  TJ*B  STATUTE  OF  9  GEO.  II.  C.  39. 

• 

1  HE  present  act  of  mortmain  originated  in  the  House 

of  Commons ;  and  when  it  was  first  proposed,  it  was 

considerably  more  comprehensive  than  when  it  passed 

into  a  law  ;   for  the  exempting  clauses  in  favour  of  the 

universities     and  colleges  therein-mentioned  were  the 

result  of  several  petitions  against  it :  as  they  subsisted  by 

charitable  ^donations,  they  were  reasonably  alarmed  at 

the  consequences,  which  they  apprehended  would  prove 

fata}  to  their  future  progress,  and  several  amendments 

were  made  in  it  before  it  received  the  royal  assent. 

The  bill  vtas  first  proposed,  and  leave  given  to  bring  it  *oSaw>r*t,ssj, 
in  on  the  5th  March,  J  735, 0.  S.  and  Messrs.  Ord,  Glan- 
ville9  and  Plujner,  with  the  assistance  of  Sir  Joseph  Jeky], 
master  of  the  rolls,  were  ordered  to  prepare  the  same. 

Oh  the  J  8th  it  was  read  a  second  time,  and  ordered  to 

■ 

be  coouttiued  to  a  committee  of  the  whole  house, 

a  2  O* 
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On  the  26th  of  March,  1736,  O.  S.  a  petition  against 
it  was  presented  from  the  university  of  Oxford,  stating, 
that  the  petitioners  were  by  their  constitution  entirely 
founded  in  charity,  and  must  ever  continue  to  depend 
upon  it ;  and  that  notwithstanding  the  large  benefactions 
with  which  they  had  been  formerly  endowed,  yet  many 
of  the  societies  were  so  meanly  provided  for,  that  the 
pious  designs  of  their  founders  must  remain  imperfect 
without  future  benefactions,  which  had  been  found  by 
long  experience  to  arise  by  low  degrees ;  that  they  hoped, 
when  their  case  should  be  duly  considered,  they  would 
not  be  thought  to  be  within  any  of  the  general  mischiefs 
that  might  arise  from  alienations  in  mortmain ;  that  as 
their  present  possessions  were  inconsiderable,  in  respect 
of  the  great  number  of  persons  who  were  maintained  out 
of  them,  and  as  the  donations  they  then  enjoyed,  as  well 
a.s  those  they  might  thereafter  receive,  must  .be  solely 
appropriated  to  the  advancement  of  religion  and  learning, 
.they  hoped  that  no  difficulties  or  discouragements  would 
.  be  put  in  the  way  of  those  whose  pious  and  charitable 
intentions  might  dispose  them  to  give  their  assistance 
.  towards  rendering  the  university  in  general,  as  well  as 
the  several  societies  of  it,  more  instrumental  in  promot- 
ing those  great  and  ^lecessacy  ends,  and  therefore  praying 
.  to  be  exempted  from  the  restraints  mentioned  in  the 
.  bijl.  This  petition  was  immediately  referred  to  a  com- 
mittee of  the  whole  house. 

On  the  2d  of  April  a.  petition  was  also  presented  by 
.  the  governors  pf  Queen  Anne's  bounty,  praying  that  their 
rights  might  also  be  saved.  And  on  a  motion  of  refer- 
ence to  a  committee  of  the  whole  house,  that  was  nega- 
tived, there  being  95  ayes  and  143  noes,  ft  was  there- 
fore ordered  to  lie  on  the  table, 
joum.  Dora.  On  the  5th  of  ApriJ  ah  address  was  vqted  for  a  return 
•  of  what  licences  had  been  granted  by  the  crown,  and  for 

what 
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what  values,  to  aliene  in  mortmain,  and  to  purchase  and 
hold  in  mortmain  in  perpetuity,  since  the  act  of  J  W.  III. 
c.  37,  for  the  encouragement  of  charitable  gifts.* 

On  the  8th  of  April  a  petition  was  presented  against 
the  bill  by  the  trustees  of  the  several  dbarity- schools  of  • 
London^  Westminster •,  Soutbzuari,  and  bills  of  mortality, 
and  other  places,  stating  that  the  bill  would  prevent  many 
charitable  donations  for  the  promotion  of  the  schools, 
which  were  so  far  from  having  large  endowments  in  lana 
or  money,  that  very  few  had  so  much  as  a  school-house; 
and  that  as  the  voluntary  contributions  did  not  equally 
and  regularly  answer  the  constant  ezpences,  the  trustees 
in  several  places  had  been  obliged  to  reduce  the  number 
of  children,  and  in  others  the  schools  had  been  entirely 
laid  down,  for  want  of  means  to  support  them ;  and  there- 
fore, after  stating  their  extent  and  utility,  prayed  that 
they  might  be  excepted  out  of  the  bill* 

On  the  15th  of  April  the  bill  was  read  a  third  time,  and 
passed  upon  a  division — ayes,  176;  noes,  72;  and  Mr. 
Gybbon,  the  chairman  of  the  committee,  was  ordered  to 
carry  it  to  the  Lords. 

On  the  16th  of  April  the  bill  was  carried  to  the  Lords,  Joum.Donii 
read  a  first  time,  and  ordered  to  be  printed. 

On  the  20th  of  April  the  governors  of  Queen  Anne's 

lounty  renewed  their  petition,  which  was  ordered  to  lie 

on  the  table.    The  bill  was  committed  to  the  whole 

house  for  that  day  fortnight,  and  the  Lords  ordered  to 

be  summoned. 

The  governors  of  the  charity  for  relief  of  poor  widows 
and  children  of  clergymen  also  presented  a  petition 
against  it,  praying,  that  as  they  were  advised  the  bill 
would  not  only  affect  the  future  interest  of  their  corpo- 

•  «     •    •  • 

*  This  return  does  not  appear  upon  the  Journals  of  the  Commons,  but 
ttas  made  to  the  Lords  on  the  19th  of  April. 

%  6  3  tatioti* 
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ration,  but  afso  gome  of  the  estates  Which  wete  then 
vested  in  them  by  law,  they  might  be  heard  by  counsel 
against  it.  A  similar  petition  of  the  incorporated  society 
for  the  propagation  of  the  gospel  in  foreign  parts  was 
also  presented,  stating  their  apprehensions  that  ttre 
powers  conveyed  to  them  by  their  charter  might  be  takeft 
away,  or  rendered  doubtful.  These  were  6rdered  to  lie 
on  the  table. 

On  the  5th  of  May  the  thaster,  &c.  of  Trinity  College, 
Cambridge,  likewise  presented  a  petition,  staging,  that 
they  were  endowed  with  the  patronage  and  adrowson  of 
many  small  livrngs,  and  apprehended  they  should  be  re- 
strained from  receiving  benefactions ;  and  praying  that 
they  might  be  enabled  to  sell  such  of  their  small  Fivings 
as  they  might  think  proper,  which,  instead  of  -being  of 
.advantage  to  the  college,  was  a  great  burden  to  them. 
Ordered  to  lie  on  the  table. 

On  the  6th  of  May  Lord  Delawdt  reported  from  the 
committee,  that  they  had  gone  through  the  bill,  and 
made  one  amendment  thereto. 

On  the  11th  of  May  this  amendment,  rtamely,  (the 
addition  of  the  2d  section)  was  proposed  by  the  com- 
mittee of  the  whole  house,  and  agreed  to.  "And  rt  wa* 
also  proposed  to  omit  the  words  at  the  close  of  the  first 
enactirig  clause— i€  and  unless  the  same  be  made  to  take 
effect,  8cc.  &c* — which  being  objected  to,  it  was  resolved 
that  they  should  stand  part  of  the  biH. 

On  the  13th  of  May  the  bill  passed  by  a  majority :  dis- 
sentient— Abingdon,  Montjqy,  Northampton,  Oxford  and 
Mortimer,  Stafford,  Beaii/'ort,  and  Lichfield- 

On  the  14th  of  May  ii  was  returned  to  the  Com- 
mons, who  agreed  to  the  amendment. 

On  the  20th  of  May,  this,  with  other,  bills,  re£?ive<* 

the  ro\  al  assent.    We  now  proceed  to  the  statute  itself. 

The  preamble  recites,  that  gifts  and  land*  in  mortmain 

are 


Chip.  I       Of  the  Statute  of 9  Geo.  It.  c  96.  «7 

ire  prohibited  or  restrained  by  Magna  Charta,  and  diver*  •  H.  a.  c.  m. 

other  wholesome  Taws  as  prejudicial  to  and  against  the 
common  utility  ;  nevertheless,  this  public  mischief  bad 
of  late  greatly  increased  by  many  large  and  improvident 
alienations,  or  dispositions,  made  by  languishing  and 
dying  persotks,  or  by  other  persons  to  uses*  called  charita-  * 
ble  uses,  to  take  place  after  their  deaths*  to  the  disherison 
of  their,  lawful  heirs.    For  remedy  whereof— 


It  is  enacted,  "  that  after  the  24th  of  June* 
"  1 736,  no  manors,  lands,  tenements,  rents, 
"  advowsoiis,  or  other  hereditaments,  corporeal 
"or  incorporeal  whatsoever,  nor  any  sum  of 
w  sums  of  money,  goods,  chattels,  stocks  in  the 
tc  public  funds,  securities  for  money,  or  any  other 
"personal  estate  whatsoever,  to  be  laid  out  or 
fl  disposed  of  in  the  purchase  of  any  lands,  tene- 
"  nffints,  or  heredita'mertts,  shall  be  given,  grant* 
"  ed,  aliened,  limited,  released,  transferred,  as- 
u  signed  or  appointed,  or  atiy  ways  conveyed  or 
w  settled,  to  or  upon  any  person  or  persons,  bodies 
w  politic  or  corporate,  or  otherwise,  for  any  estate 
"  or  interest  whatsoever,  or  any  ways  charged  or 
14  incumbered  by  any  person  or  persons  whatso* 
ct  ever,  in  trust  or  for  the  benefit  of  any  cbarita* 
H  Me  uses  whatsoever  ;  unless  such  gift*  convey* 

M  ance,  appointment,  or  settlement  of  any  such 
u  Jands,  tenements,  or  hereditaments,  sum  or  sums 
"of  money,  or  personal  estate  (other  than  stock* 
"  in  the  public  fuuds)  be  and  be  made  bj^dced 
"  indented,  sealed,  and  delivered  in  the  presence 
"  of  two  or  more  credible  witnesses,  twelve  calm- 
u  dar  months  at  least  before  the  death  of  such 
0  donor  or  grantor  (including  the  days  of  th« 
"exceutum  and~death),  and  be.inrolled  in  hi* 

e  4  "  majesty's 
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majesty's  high v  court  of  Chancery,  within  six 
"  calendar  months  next  after  the  execution  there- 
"  of;  and  Unless  such  stocks  be  transferred  in 
"  the  public  books  usually  kept  for  the  transfer 
"  of  stocks,  six  calendar  months  at  least  before 
'"  the  death  of  such  donor  or  grantor  (including 
"  the  days  of  the  transfer  and  death),  and  unless 
"  the  same  be  made  to  take  effect  in  possession 
"  for  the  charitable   use   intended  immediately 
?v  from  the  making  thereof;  and  be  without  any 
"  power  of  revocation,  reservation,  trust,  condi- 
"  tion,  limitation,  clause  or  agreement  whatso- 
w  ever,  for  the  benefit  of  the  donor  or  grantor,  or 
of  any  person  or  persons  claiming  under  him. 
"  Provisd,  That  nothing  therein-before-mcn- 
tioned  relating  to  the  sealing  and  delivering  of 
'*  any  deed  or  deeds  twelve  calendar  months  at 
*'  least  before  the  death  of  the  grantor,  or  to  the 
"  transfer  of  any  stock  six  calendar,  months  be- 
"  fore  the  death  of  the  grantor  or  person  making 
"  such  transfer,  shall  extend,  or  be  construed  to 
"  extend,  to  any  purchase  of  any  estate  or  interest 
"  in  lands,  tenements,  or  hereditaments,  or  any 
"  transfer  of  any  stock,  to  be  made  really,  and 
"  bondjide)  for  a  full  and  valuable  consideration 
"  actually  paid  at  or  before  the  making  such  cou- 
"  veyance  or  transfer,  without  fraud  or  collusion. 
•  >"  That  all  gifts,  grants,  conveyances,  appoint- 
"  mente,   assurances,  transfers,  and  settlements 
"  whatsoever,  of  any  lands,  tenements,  or  other 
w  hereditaments,  or  of  any  estate  or  interest  diere- 
"  in,  or  of  any  charge  or  incumbrance  affecting 
"  or  to  affect  any  lands,  tenements,  or  heredita- 
"  meiit9,  or  of  any  stock,  money,  goods,  chattels,' 
<*  or  other  personal  estate^  or  securities  for  money 
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"  to  be  laid  out  or  disposed  of  in  the  purchase  of 
"any  lands,  tenements,  or  hereditaments,  or  of 
"  any  estate  or  interest  therein,  or  of  any  charge 
"  or  incumbrance  affecting  or  to  affect  the  same, 
"  to  or  in  trust  for  any  charitable  uses  whatso- 
ever, which  shall  at  any  time  from  and  after  The 
"  said  24th  June,  1 736,  be  made  in  any  other 
"  manner  or  form  than  by  this  act  Is  directed  and 
"  appointed,  shall  be  absolutely,  and  to  all  intents 
"  and  purposes,  null  and  void. 

"  Proviso,  That  this  act  shall  not  extend,  or  be 
"  construed  tq  extend,  to  make  void  the  disposi- 
"  turns  of  any  lands,  tenements,  or  hereditaments, 
"  or  of  any  personal  estate  to  be  laid  out  in  the 
"  purchase  of  any  lands,  tenements,  or  heredita- 
ments, which  shall  be  made  in  any  other  man- 
ner or  form  than  by  this  act  is  directed,  to  or  in 
"  trust  for  either  of  the  two  universities,  within 
"  that  part  of  Great  Britain  called  England,  or  any 
"  of  the  colleges  or  houses  of  learning  within 
"  either  of  the  said  universities ;  or  to  or  in  trust 
"  for  the  colleges  of  Eton,  Winchester,  or  West- 
"  minster,  or  any  or  either  of  them,  for  the  better 
"  support  and  maintenance  of  the  scholars  only, 
"upon  the  foundations  of  the  said  colleges  of 
"  Eton,  Winchester,  and  Westminster. 

"  And  that  no  such  college  or  house  of  learning 
"  which  doth  or  shall  hold  or  enjoy  so  many  ad- 
"  vowsons  of  ecclesiastical  benefices,  as  are  or  shall 
"  be  equal  in  number  to  one  moiety  of  the  fellows 
"or  persons  usually  stiled  or  reputed  as  fellows, 
"or,  where  there  are  or  shall  be  no  fellows  or 
"  persons  usually  stiled  or  reputed  as  fellows,  to 
"  one  moiety  of  the  students  upon  the  foundation, 
V  whereof  any  such .  college  or  house  of  learning 

"doth 
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u  doth  or  may  by  the  present  constitution  of  such 
M  college  or  house  of  learning  consist,  shall  from  < 
"and  after  the  24  th  June,  1736,  be  capable  of 
"  purchasing,  acquiring,  receiving,  taking*  hold- 
<c  ing,  or  enjoying,  any  other  advowsons  of  cccfe- 
tt  siastical  benefices,  by  any  means  whatsoever ; 
"  the  advowsons  of  such  ecclesiastical  benefices 
tc  as  are  annexed  to,  or  given  for  the  benefit  or 
w  better  support  of  the  headships  of  any  of  the 
"  said  colleges  or  houses  of  learning,  not  being 
"  computed  in  the  number  of  advowsons  hereby 
u  limited. 

"  And  that  nothing  in  this  act  contained  shall 
u  extend  or  be  construed  to  extend  to  the  disposi- 

Not  to  extend  „   .  .  r  . 

to  estates  in  tion,  grant,  or  settlement  of  any  estate  rear  or 

Scotland  tt  pCri0nal,  lying  or  being  within  that  part  of 

"  Great  Britain  called  Scotland/' 

Tt  may  be  justly  deemed  fortunate  for  the  country  ai^ 
for  posterity,  that  within  one  year  after  the  passing  of  the 
last-mentioned  statute,  and  for  the  space  of  19  years  fol- 
lowing, a  lawyer  presided  in  the  High  Court  of  Chan- 
cery, whose  profound  learning  and  enlightened  judgment 
enabled  him  to  elucidate  it  with  liberal  precision,  and 
whosedeterminations  alone  form  the  best  readingof  almost 
every  clause  it  contains. 

The  act  was  passed  in  17S6.  In  the  following  year, 
upon  the  decease  of  Lord  Talbot^  on  the  14th  of  February, 
Philip  Yorie,  Earl  of  Hardwiche^  was  called  to  succeed 
him,  not  only  by  the  preference  of  his  sovereign,  but 
with  the  unanimous  approbation  of  the  whole  bar,  and 
probably  of  the  nation.  He  continued  to  exercise  the 
functions  of  his  elevated  station  until  November,  1750, 
when  he  resigned  its  honours.  The  integrity  and  ability 
with  which  he  presided  during  a  period  much  longer 

than 
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than  tint  of  any  of  his  predecessors  (except  Egerton)  are 
sufficiently  proved  by  the  remarkable  fact,  that  only  three 
of  his  decrees  were  appealed  from,  and  those  were  after* 
wards  affirmed  in  the  house  of  Lords. 

His  respect   for  the  laws,  and  for  the  justice  of  hi* 
country,  was  equal  to  his  extensive  learning  ;  this  ren- 
dered him  attached  to  the  love  of  those  laws,  and  of  that 
justice  in  every  part;  he  was  as  tender  of  the  just  pre- 
rogative vestecT  in  the  crown  for  the  benefit  of  the  whole, 
as  watchful  to  prevent  the  least  mcroachment  on  the 
liberties  of  the  subject.     He  was  wonderfully  happy  in 
debating  causes  on  the  bench,  which  he  did  copiously 
and  elaborately  ;  nor  was  it  necessary  to  repeat  facts  and 
reasonings  a  second  time  which  had  been  stated  to  him 
once;  bis  attention  to  arguments  at  the  bar  was  so  close, 
and  so  undisturbed   by  moroseness,  or  any  passion  or 
affection  of  his  mind,  that  he  condescended  to  learn  from 
the  meanest,   whilst  he  cyery   day  instructed   and  sur- 
prised the  ablest  :  he  gave  the  utmost  scope  to  objections 
which  pressed  the  strongest  against  his  own  opinion,  and 
often  improved  them  ;  hut  h,is  judgment  was  so  correct 
and  excellent,that  even  his  unpremeditated  opinions  were 
generally  acknowledged  to  be  profound,  and  to  mm  upon 
the  best  points  which  the  case  afforded  ;  would  bear  the 
strictest  examinations  wh 6ft  reduced  into  written  reports \ 
and  gave  the  highest  satisfaction  to  the  parties  for  their 
justice,  and  to  the  lawyers  for  the  skill  and  discernment 
with  which  they  were  formed. 

Etiom  quos  contra  stafnit,  <rquos  el  pLiciJos  dimisiL 
His  habitual  mastery  of  his  passions  gave  him  a  firm- 
ness and  tranquillity  of  mind,  unabated  by  the  fatigues 
and  anxiety  of  business,  from  the  daily  circle  of  which  he 
rose,  to  the  enjoyment  of  the  conversation  of  his  family 
and  friends  with  the  spirit  of  a  person  entirely  disen- 
gaged. 

Aft«( 
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After  he  had  resigned  his  high  office  he  still  enjoyed  a 
pleasure  in  giving  the  full  exertion  of  his  abilities  to  the 
itate,  without  expecting  or  receiving  a  pension  of  any 
kind  whatsoever ;  and  he  seemed  only  to  have  resigned 
the  laborious  duties  of  the  chancellor  to  be  more  at  lei- 
sure to  attend  to  such  parts  of  the  public  service  as  were 
of  more  general  use  to  the  country.  The  strength  of  his 
understanding  remained  unimpaired  to  the  last  hour  of 
his  life,  and  he  supported  the  disorder  which  proved  fatal 
to  him,  of  many  months  continuance,  and  of  the  most 
depressing  nature,  with  uncommon  patience,  resignation, 

Biotr.Brit.v.  6.  and  even  cheerfulness.     He  died  on  March  6,  1764,  in 

pus'  the  74th  year  of  his  age. 


SECTION    I. 

Preliminary  Observations. 

When  we  compare  this  statute  with  those  which  have 
preceded  it,  we  cannot  but  observe   that  its  spirit  mili- 
tates against  4 he  doctrine  established  by  several  of  them, 
.particularly  the  43d  of  Eliz.  and  the  manner  in  which  we 
have  already  seen  that  act  was  liberally  expounded  :  every 
subsequent  act  contradictory  to  former  statutes,  or  which 
i  P,  Wms.       directs  any  new  method  of  doing,  the  same  thing,  althbugh 
.  not  in  express  words  repealing,  yet  must  be  considered 
and  taken  as  a  repeal  of  them,  so  far  as  it  contradicts 
them ;  thus  the   cases  and  decisions  under  the  43d  of 
Elizabeth  cannot  all  be  taken  as  precedents  for  modern 
.determinations;  and  the  new  act  by  almost  subverting 
the  old  ones  has  opened  a  new  source  of  legal*  know- 
' .   ledge,  which  for  the  sake  of  promoting  and  securing  lo 
'the  many  new  institutions  of  charity,  which  have  sprung 

up 
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up  within  the  last  few  years,  deserves,  and  is  the  present 
design,  to  be  investigated. 

It  may  not  be   improper  to  premise,  that  although  New  inttitii- 
many  of  these  late  institutions  could  never  be  named  in  |*  Jhe'lltt1** 


these  acts,  yet  from  their  nature,  such  as  dispensaries,  wheiiier 

....  pitali  of  DOC* 

contributions  for  different  charitable  purposes,  as  for  the 
relief  of  the  poor,  for  the  discharge  of  prisoners  for  small 
debts,  for  the  sunday-schools,  for  the  black  poor,  and  the 
like,  they  are  all  subject  to  the  same  restraints  of  mort- 
main, and  the  directum  of  visitors  for  unemployment  of 
their  property,  and  are  all  under  the  regard  and  relation 
of  his  majesty's  AttorneyrGeneral,  and  derive  their  pa-  \y2*m  tM* 
tronage  from  the  crown,  as  effectually  as  if  they  had 
been  named  in  the  several  acts  already  recited.  And  this 
opinion  is  in  a  great  measure  confirmed  by  the  legisla- 
ture itself  in  the  annual  acts  of  land-tax,  where  it  was 
always  provided,  that  all  such  lands,  revenues,  and  rents, 
fettled  to  any  charitable  or  pious  use,  as  were  assessed  in  *  Boni 
the  4th  year  of  William  and  Mary,  should  be  liable  to  be 
charged;  and  that  no  other  lands,  tenements,  heredita- 
ments, revenues,  or  rents  whatsoever,  then  settled  to  any 
charitable  or  pious  use,  should  be  charged. 

The  courts  will  expound  the  statute  of  mortmain' so 
*s  to  repress  the  mischief  which  gave  rise  to  it,  and  ad- 
vance the  remedy  provided  for  it.  The  mischief  was, 
the  devising  lands  in  mortmain  and  creating  perpetuities, 
which  is  attempted  in  cases  where  a  perpetuity  of  trustees 
JS  raised  by  provisions  for  their  successive  appointments 
/n  wills.    The  remedy  was  to  avoid  all  such  dispositions 

• 

m  trust  for  any  charitable  uses  whatsoever,  using  the 
largest  and  most  general  term  as  contradistinguished 
from  religious  uses.  The  construction  of  charitable  usej 
m  the  statute  of  43  Cliz.  c.  4.  goes  much  beyond  the 
relief  of  the  poor  5  the  term  extends,  as  appears  by  tha 
preamble,  to  tl^e  repair  of  bridges,  ports,  highways,  &^ 

-    and 
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i  Ba.  Abr.  *oo.  and  therefore  implies  a  gift  to  the  rich  as  well  as  to  thfi 
e  East,  339.  poor ;  and  hence  a  sale  of  lands  to  be  applied  to  water- 
^^nct».Cpi>c-  ^^  for  thc  usc  0f  tfoe   inftabitanlB   of  a  town,  was 

holden  to  be  within  the  statute  of  mortmain. 

The  first  clause  of  this  statute  relates  to  gifts  and  con* 
veyances  of  land  to  charities  by  way  of  donation.    The 
AttiTt>?Day      kgislatiife  did  not  absolutely  intend  to  prohibit  all  kinds 
J74«.  of  purchase^  of  lands  for  that  purpose,  but  to  put  them 

«.  o.  under  such  restrictions  during  the  life-time  of  the  bene- 

factor as  should  restrain  the  too  frequent  alieqations  in 
mortmain. 

The  act  was  not  meant  solely  to  restrain  .devises  of 
lands  to  charities,  but  also  to  prohibit  any  Revise  of  land; 
to  trustees  to  sell  them,  and  convert  the  produce  of  the 
«ale  to  such  purposes.  This  point  was  decided  by  Lord 
Henley  %  in  the  case  of  Attorney-General  v.  Tindql,  in 
17 64,  which,  as  jt  was  founded  on  seveial  cases  that  are 
necessarily  classed  under  that  part  of  this  tract  which 
treats  of  money  or  effects  to  be  laid  out  if)  lands,  will  be 
xnentioned  in  the  proper  place. 


SECTION    II. 
Of  VuTcbasing  Lands. 

It  is  Incidental  to  every  corporation  to  have  a  capacity 
to  purchase  and  hold  lands  for  themselves  and  their  sue* 

yd  Rep.  so.  cessors,  and  this  is  regularly  tiue  at  the  common  law; 
but  they  are  excepted  out  of  the  statute  of  wills,  so  that 
no  devise  of  lands  to  a  corporation  was  then  good,  ex- 
cept for  charitable  uses,  by  tt\e  43d  Eliz.  c.  4.  which 

jHob.  iss.  exception  is  again  greatly  narrowed,  says  Mr.  J.  Black- 
stone,  by  the  statute  of  9  Geo.  U.  c.  36V;  so  that  now  a 
corporation,,  whether  ecclesiastical  or  lay,  .cannot  pur- 
chase 
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chase  lands  without  licence  from  the  crown,  though  that 
capacity  seems  to  be  rested  in  them  by  the  common 
law.  But  corporations  in  general  are  favoured  with  this 
privilege,  to  a  limited  extent,  in  tbe  charter  or  statute  of 
their  foundation ;  and  as  they  are  a  creature  of  the  state, 
it  may  be  useful,  in  order  to  obviate  any  doubt  of  tbe 
validity  of  such  a  power,  notwithstanding  the  statutes  of 
mortmain,  to  take  a  succinct  view  of  this  part  of  the 
royal  prerogative  j  by  which  it  will  appear  to  have  been 
exercised  sometimes  under  a  presumption  of  an  absolute 
light  in  the  crown,  at  other  times  limited,  and  even  pro* 
hibited  by  parliament ;  again,  authoritatively  exercised 
by  the  crown,  and  at  last  resumed  by  the  legislature,  and 
granted  to  the  crown  to  be  exercised  according  to  its 
sound  discretion. 

Here  it  may  well  be  considered,  that,  wherever  an  *  Hiw.  P.  a 
act  of  parliament  gives  a  particular   interest  or  right  ,.'ag.^.ao* 
of  action  to    the  party  grieved,  by  the  breach  of  it,  IVf^  oi|t4 
as  the  statutes  of  mortmain,  which  give  an  entry  to 
the  next  immediate  lord  for  an  alienation  to  a  corporate 
body,  it  seems  to  have  been  always  agreed,  that  no  char- 
ter by  the  king  could  be  of  any  force  to  bar  the  right 
of  the  party  grounded  upon  such  statute ;  because  it  was 
a  settled  rule,  that  the  king  cannot  prejudice  the  party's 
interest.     And  yet  the  claim,  as  well  as  the  exercise  of  a  #  Hume  54S# 
dispensing  power,  are  allowed   to  be   very  ancient  in 
lowland ;  and   though  they   seem  at  first  to  have  been 
copied  from  papal  usurpations,  they  may  plainly  be  traced 
up  as  high  as  the  reign  of  Henry  III.  The  practice  had 
so  much  prevailed,  that  the  parliament  more  than  once 
acknowledged  this  prerogative,  particularly  during  the 
reign  of  Henry  V.  when  they  enacted  laws  against  aliens,  n.  1*3. 
and  also  when  they  passed  tbe  statute  of  provisors.    '        n.°2^*r* *  H*S" 

But  it  is  remarkable,  Jhai  in  the  reign  of  Richard  II.  Ro| 
tbe  parliament  granted  to  the  king  a  temporary  power  it.  2.  n.  1. 

only 
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only  of  dispensing  with  the  statute  of  provisors,  whicji 

l  Lutw.  193. 


sa  H.  fl.c.  7.    was  a  pjain  implication  that  he  had  not  in  himself  such 


a  prerogative ;  and  in  the  reign  of  Henry  VI.  -the  crown 
was,  by  an  express  clause  in  the  act  for  limiting  the  ser- 
vice of  sheriffs  to  one  year,  prohibited  from  granting  any 
^  dispensation. 

2  Haw.  P.  c.        The  judges,  however,  in  the  reign  of  Henry  VII.  and 
?irv*c\!?t*    again  in  that  of  James  I.  ventured  to  flatter  their  re- 

13  Co.  li,  Jo,      © 

spective  masters  with  a  determination  that  he  had  this 
absolute  power.  The  distinction  made  by  Sir  Edward 
Coke  was,  that  no  statute  can  bind  the  king  from  any 
prerogative,  which  is  sole  and  inseparable  to  his  person, 
but  he  may  dispense  with  it  by  a  non  obstante ;  as  a  so- 
vereign power  to  command  any  of  his  subjects  to  serve 
him  for  the  public  weal,  &c.  ;  but  in  things  which  are 
not  incident  to  his  person,  and  belong  to  every  subject, 
and  may  be  severed,  there  an  act  of  parliament  may  ab- 
solutely bind  the  king,  as  an  act  to  disable  every  subject 
to  take  land  of  his  grant  or  any  of  his  subjects  as  bishops, 
as  by  1  James  I.  c.,3.  to  grant  to  the  king ;  this  is  good : 
.for  to  grant  or  take  lands  is  common  to  every  sub- 
ject, &c. 

The  crown  had  been  accustomed  to  dispense  witti  the 

ancient  statutes  of  mortmain  without  any  clause  of  non 

obstante ;  for  thereby  he  only  relinquished  that  right  of 

entry  which  those  statutes  gave  him  for  the  forfeiture, 

_    ,  which  every  mesne  lord  might  also  do.  as  well  so  far  as 

Co.Litt.90.      ..,.,,.  6  T*t. 

Piowd.  509.     he  had  a  right  by  those  statutes.     But  the  dangerous 
ycr,  26o.       heignt  to  which  the  dispensing  power  was  carried,  and 
particularly  by  the  last  prince  (James  II.)    in  whose 
reign    it  was  abolished,    impelled    the  Commons   to 
Hume,  240,  examine  the  subject  with  minute  attention  in   1685: 
and  as  one  instance  of  it  was  most  pressing,  they  fixed  on 
that  for  the  subject  of  an  address,  which  tbey  conceived 
in  very  respectful  terms,  reminding  th«  king  of  hw  pro- 
mise 
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mise  from  the  throne,  relative  "  to  the  removal  of  some 
officers  from  the  army  who  had  been  suffered  to  remain, 
being  unqualified  by  the  act  of  Charles  II.  against  popish 
recusants;  and  that  their  continuance  was  dispensing 
with  that  law  without  any  act  of  parliament,  the  conse- 
quences of  which  were  of  the  greatest  concern*  t&  the 
rights  of  his  subjects,  and  to  all  the  kws  made  for  the  *  pm' 
security  of  their  religion." 

The  king  received  this  address  very  ungraciously,  and 

expressed  himself  with  great  warmth  and  vehemence ; 

the  Commons  were  so  daunted  with  his  reply,  that  they 

sat  in  silence  for  some  time,  until  Coke,  the  burgess  for 

Derby,  said,  "  I  hope  we  are  all  Englishmen,  and  not  to 

be  frightened  with  a  few  hard  words  j"   for  which  he 

was  committed  to  the  Tower.     Here  the  matter  retted  •  Hume,  me. 

during  the  reign  of  James  II.  but  as  soon  as  William  III. 

had  accepted  the  crown,  this  dispensing  power  was  made 

one  of  the  stipulations  for  the  recovery  of  public  right. 

It  Was  expressly  declared  by  the  bill  of  rights,  that 
no  dispensation  by  nott  obstante  of  or  to  any  statute,  or  sTi.  **?§.!& 
any  part  thereof,  shall  be  allowed,  but  shall  be  held  void  "*g. 
and  of  no  effect,  except  it  be  allowed  of  in  such  statute. 

This  abolition  of  the  power  hitherto  exercised  as  un- 
doubted prerogative  came  in  a  few  year3  afterwards  to  be  lCQ6, 
considered  in  a  serious  light  by  the  clergy^  as  tending 
to  be  a  great  hindrance  to  learning  and  other  good  and 
chanuble   works,  if  persons  well  inclined  might  not  be 
permitted  to  found  colleges;  or  schools,  or  to  augment 
the  revenues  of  those  already  founded,  by  granting  tends 
to  them  or  to  other  corporations  then  existing,  or  to  be 
afterwards  incorporated  for  other  good  and  public  uses  j 
an  act  for  the  encouragetnent  of  charitable  gifts  was  f  kod  s  w  $, 
therefore  passed,  revesting  in  the  crown  this  prerogative,  *•  Q7- 
by  a  full  discretionary  power  to  grant  licenses  to  aliene 
in  mortmain,  and  also  to  purchase,  acquire,  take  artd 

H  hold 
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See  Fott.  c.  2. 

Exemptions. 


hold  in  mortmain  in  perpetuity,  or  otherwise,  any  lands 
whatsoever,  and  of  whomsoever  the  same  should  be 
holden  :  and  declaring  such  laws  so  aliened,  or  acquired 
and  licensed,  not  to  be  subject  to  any  forfeiture  by  rea- 
son of  such  alienation  or  acquisition. 

This  act  originated  in  the  House  of  Lords,  where  it 
passed  with  one  amendment  on  the  13th  of  April,  I696; 
it  was  afterwards  agreed  to  on  the  25th  of  April,  with- 
out any  amendment,  by  the  Commons ;  and  Sir  Henry 
Hobart  (afterwards  Chief  Justice  of  the  Common  Pleas) 

the  chairman  of  the  committee,  returned  it  to  the  House 

< 

of  Lords,  where  it  received  the  royal  assent  on  the  27th 
of  the  same  April. 

All  charters  of  this  nature  since  granted  are  of  valid 
authority  under  this  statute  ;  which  laid  at  rest  all  ques- 
tions of  doubt  relative  to  the  dispensing  power,  and  (0 
the  consequent  title  of  lands  purchased  under  any  such 
licence  or  charter.  If,  therefore,  any  corporation  pun- 
chase  lands  without  any  such  provision  in  their  charter 
of  establishment,  or  without  having  previously  pro- 
cured such  licence  from  the  crown,  as.  the  crown  may  be 
well  advised  by.  the  Attorney-General  to  grant  for  that 
special  purpose,  the  right  of  entry  will  accrue,  and  the 
lands  so  purchased  Will  become  forfeited. 

Such  charities  as,  not  being  incorporated,  have  not  any 
such  licence,  are  reduced  to  the  necessity  of  choosing 
from  among  themselves  trustees,  to  purchase  in  their 
own  narhes,  and  take  the  lands  in  trust  for  the  charity, 
to  hold  to  such  uses,  applications,  control,  and  direction, 
as  any  general  court  of  the  governors  duly  called  shall 
appoint ;  for  if  they  were  to  take  the  purchase  in  the 
name  of  the  institution  itself,  it  not  being  incorporated, 
the  lands  would  instantly  vest  in  the  crown  as  a  forfeiture 
in  mortmain. 


Sect. 
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SECTION  HI. 
Of  Devises  of  Seal  Estate  for  Charity. 

No  manors,  lands  y  &c.]  The  first  material  case  that  9  Geo.  a.  c.  30. 
occurred  after  the  making  this  statute  was  that  of  Ash-  «  Bum  Eccl. 

T.9W     At  T 

bnrnkam  and  Bradshdw ;  and  as  the  chief  question  in  <,  Atk.  30. 
ihe  cause  appeared  to  be  a  point  of  law  arising  on  the  Bam.  Ca.  Chi. 
construction  of  a  new  act  of  parliament,  which  had  never  1  Vczl7»  **• 
tome  in  judgment  before,  and  to  be  a  matter  of  great  Lloyd, 
importance,  the  Lord  Chancellor  thought  it  fit,  in  order 
to  the  settling  the  law  thereupon,  that  the  opinion  of  all 
the  judges  should  be  taken. — Robert  Bradshaw  made  his 
Will  in  1 734,  and  devised  divers  lands,  and  tenements, 
to  trustees,  and  their  heirs,  in  trust,  or  for  the  benefit 
of  certain  charitable  uses  therein-mentioned,  amongst 
several  other  trusts*    The  above  statute  for  restraining 
dispositions  in  mortmain  took  place  in  June,  1736.    Iri 
July  following  the  testator  died,  having  been  insane  from 
the  time  of  passing  the  act  until  his  decease,  and  had 
not  a  sufficiently  lucid  interval  to  make  any  alteration  in 
his  will.     The  question  was,  whether  such  gift  or  devise, 
so  for  as  the  same  related  to  the  charitable  uses,  was  good 
in  law  notwithstanding  the  statute  ?  And  all  the  judges, 
txcept  Mr.  Justice  Denton,  who  was  ill  and  absent,  cer- 
tified that  the  gift  or  devise,  so  far  as  related  to  the 
charitable  uses,  was  good  in  law,  notwithstanding  the 
statute;  and  thereupon  the  court  established  the  will, 
and  decreed  that  the  trusts  of  the  charities  should  be 
carried  into  execution,  on  this  reasonable  ground,  that 
the  will  was  made  and  dated  before  the  act>  although  the 
testator  died  after  it  had  taken  effect. 

m  2  But 
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i  Vczey,  178.  But  in  the  case  of  IVillet  v.  Sandford,  the  testator, 
JVindowe,  made  his  will  in  1  734,  devising  the  bulk  of . 
his  estate  to  trustees,  to  certain  trusts,  and  particular 
lands  to  charitable  uses.  The  act  passed  in  1736;  and 
in  1744,  by  a  codicil,  he  Added  new  trustees,  and  con- 
firmed his  will.  The  devise  to  the  charity  was  declared 
void ;  for  the  republication  of  the  will  by  the  codicil, 
-  after  the  act,  rendered  the  devise  clearly  within  the 
statute. 

iVcz^y,  225.        In  Attorney -General  v.  Andrews,  &  devise  of  copy. 

a  Wms  262.     j^j  jan(jg  not  surrendered  to  the  use  of  a  will  made 

before  I  he  statute  was  held  good,  as  not  within  the  last 
mortmain  act,  on  the  principles  of  the  foregoing  cases  ; 
nor  within  the  statute  of  frauds;  and  good  also  by  way 
of  appointment  under  43d  Eliz.     I  have  been  favoured 
by  a  friend  with  this  case  in  manuscript,    on  which 
account  I ,  insert  it  at  length,  in  order  td  preserve  the 
reasoning  which  it  contains;  but  the  facts  on  which  it  is 
grounded  cannot,  from  the  distant  date  of  the  statute, 
ever  recur,  so  as  to  retain  a  devise  of  copyhold  estate. 
Atty.-Gcnend        William  Weston,  by  will  in  1735,  devised   his  free- 
v-  Anc!jf«?'      n°ld  and  copyhold  estates  for  the  benefit  of  his  daughter 
and  the  heirs  of  her  body*  &c.  with  remainder  over  to 
trustees  for  charitable  uses,  viz.  for  educating  and  ap- 
prenticing poor  boys ;  he  then  specified  his  outstanding 
securities,  and  directed  them  to  be  called  in  and  invested 
in  the  purchase  of  land,  and  appointed  his  daughter  and 
others  executors.     The  will   was   not   attested.      The 
daughter  died   first,    and  afterwards  the  testator  died, 
without  having  made  any  surrender  to  the  use  of  his  will. 
An  information  was   filed  against  his  heirs -at-1  aw  and 
executors  for  a  performance  of  the  will,  in  relation  to  the 
Parity ;  and  though  the  will  was  proved  in  the  spiritual 
rtj  it  was  proved  also  in  this  court,  the  probate  below 
*eing  material  (as  was  admitted  by  the  relators'  coun- 
sel) 
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sel)  because  it  did  not  operate  as  a  will.    The  principal 
questions  in  this  case  were, 

1.  Whether  the  want  of  attestation  and  surrender 
were  sufficient  to  hinder  the  copyhold  lands  from  passing 
by  this  will  to  the  charity  •  For  as  to  the  freehold  lands 
(it  was  admitted  by  the  relators*  counsel)  the  will  was 
void  for  want  of  attestations  ;  it  having  been  determined, 
that  where  .freehold  lands  are  devised  to  charities,  the 
will  must  be  executed  as  the  s*fetu  e  of  frauds  and  per* 
juries  requires. 

2.  What  passed  by  the   bequest  of  the  monies  at 
interest,  whether  such  as  the  testator  bad  at  the  time  of 
the  will  only,  or  whether  it  takes  in  what  he  had  at  bis 
death. 

3.  Whether  the  bequest  of  the  personal  estate  to  the 

charity  was  good  in  law,  it  being  after  a  gift  to  the  daughter 

for  life,  and  then  to  the  heirs  of  her  body,  and  the  heirs 

of  their  bodies  bom,  or  to  be  born,  jointly  for  their  lives; 

and  then,  for  want  of  such  heirs,  it  is  given  over. 

It  was  argued  by  Sir  D.  Ryder,  (Attorney- General) 
Mr.  Brown,  and  others,  for  the  relator*,— 1«  That 
attestation  is  not  necessary  in  .the  case  of  copyholds ;  for 
before  the  statute  of  Henry  VIII.  of  wills,  they  might 
be  devised  by  parole ;  and  though  by  that  act  they  must 
now  be  devised  by  writing,  yet  the  29  Car.  II,  c.  3. 
(which  makes  attestation  necessary)  does  not  extend  to 
copyholds  (which  pass  by  the  custom),  but  to  such  lands 
only  as  pass  purely  by  the  will.  Before  this  act  all  wills 
were  good  as  to  freeholds,  if  in  writing,  though  not 
attested;  and  so  it  is  now  in  relation  to  copyholds.  It  ^  ^' **** 
is  there  3aid,  that  if  a  will  of  copyhold  is  attested  by  one 
or  two  witnesses  only,  it  is  sufficient.  Now,  if  three 
witnesses  are  hot  necessary,  neither  is  one  necessary: 
and,  accordingly,  in  Page  and  Tuffnell,  April  7,  1740, 
it  was  determined  by  Lord  Chancellor  Hardwicke,  that 

H  3  a  devise 
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Forrester,  35. 


a  devise  of  a  copyhold  estate  by  the  qesluy  que  trust 
was  good,  though  the  will  was  unattested.  *  And  his 
lor4ship  now  said,  that  in  that  ease  he  did  determine  so, 
though  before,  a  contrary  opinion  had  been  given  in.  this 
court. 

a.  The  want  of  a  surrender  does  not  make  a  will  void 
in  the  case  of  charities.  It  operates  a.s  an  appointment 
within  the  statute  of  Eliz.  And  in  many  cases  the 
court  will  supply  the  want  of  a  surrender,  as  in  Cook  v< 
Araham.  [And  generally  in  the  case  of  charities  there 
is  no  necessity  of  the  surrender  of  a  copyhold.] 
x  3.  As  to  the  extent  of  the  bequest,  this  is  not  to  be 
confined  to  the  time  of  making  th*  will,  but  it  has  rela- 
tion to  the  death  of  the  testator.  All  the  mpnies  at 
interest  are  given  generally ;  and  afterwards,  when  he 
particularizes  the  securities,  he  introduces  it,  by  saying, 
fhat "  the  trustees  may  know  how  his  estate  now  stands;" 
which  word  (now)  is  omitted  in  the  bequest:  this  shew* 
he  'meant  to  give  all  the  money  he  should  have  at  hi* 
death.  Besides,  the  money  itself  is  here  given ;  and, 
therefore,  though  the  securities  may  have  been  altered, 
yet  the  money  remains,  and  will  pass.  And  Mr.  AHornty* 
Qeneral  cited  Peine  v.  Stalling  where  one  bequeathed 
5000/.  stock  generally,  and  purchased  it  afterwards,  and 
it  was  held  that  it  passed. 

4.  By  the  devise  to  the  daughter,  she  takes  for  life  only, 
and  not  intail;  and  the  heirs  6f  her  body  take  as  pur- 
chasers, words  of  limitation  being  added  to  them.  The 
words  "  issue  of  the  body'**  have  been  taken  by  way  of 
limitation*  And  though  here  it  is  said,  <c  for  want  of 
such  heirs,"  the  meaning  hereof  is,  that  if  the  daughter 
has  no  such  heirs  as  are  here  described  living  at  her 
{leath,  the  lands  shall  go  over. 

Such  construction  must  be  put  on  the  whole  devise  a* 
to  make  it  operate,  if  possible.    Besides,  it  is  material 
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that  the  daughter  died  in  the  life-time  of  the  testator, 
and  then,  At  his  death,  there  was  no  illegal  remoteness : 
and  the  determination  of  Lord  Chancellor  Tnlbtf  m  Hop-  Y?™***'* 
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tixs  v.  Hopkins,  was  grounded  on  this  principle,  that 
wills  are  to  be  considered  not  as  the  case  was  at  the  time 
of  making,  but  as  it'  was  altered  by  subsequent  events. 
But  as  to  this  point,  Lord  Chancellor  said  it  seemed  to 
be  at  an  end,  by  the  direction  of  the  will,  that  the  money 
shall  be  laid  out  in  land,  and  therefore  it  ought  to  be 
considered  as  such,  though  before  the  money  be  given 
to  nomine.  It  was  also  urged  that  this  will  Being  executed 
before  the  statute  of  mortmain  (which  commenced  22 
June,  1756),  it  was  pod  notwithstanding  that  act,  and 
so  it  hasjfreen  determined. 

On  the  other  side,  it  was  argued  by  Mr.  Murray, 
(Solicitor-  General)  Mr.  Neale,  and  others, — 1.  That 
though  it  must  be  admitted  that  where  a  copyholder 
having  the  legal  estate  makes  a  surrender  to  the  use  of 
his  will,  there  is  no  need  of  attesting  it,  because  the 
estate  does  not  pass  by  the  devise;  but  this  is  only  a  de- 
claration of  the  use  of  the  surrender;  and  so  it  is  in  the 
case  of  a  devise  of  a  copyhold  by  the  cestny  que  trust, 
without  a  surrender  5  because  in  this  case  a  surrender  is 
not  necessary,  the  cestuy  que  trust  having  only  an 
equitable  interest,  and  equitas  sequitttr  legem.  Yet  where 
a  copyholder  has  the  legal  estate,  and  makes  no  surren- 
der (as  in  the  present  case),  there  the  will  ought  to  be 
attested,  otherwise  there  will  be  no  kind  of  notoriety,  as 
there  is  in  the  case  of  an  unattested  will,  where  there 
has  been  a  surrender.  There  ought  to  be  a  surrender  for 
such  a  will  to  operate  upon.  And  in  Wagstaff  v.  Wag*  a  p.  w.  259. 
staff,  Lord  Macclesfield  declared  he  would  not  carry 
these  cases  one  jot  further,  which  it  would  be  to  make 
an  unattested  will  good,  where  there  has  been  no  sur- 
rtqder,  ^ 

h  4  ?.  The 


104  OF  MORTMAIN  AND  CHARITABLE  USES.      Part  II, 

2.  The  want  of  a  surrender  ought  not,  in  this  case, 
jto  be  supplied,  because  the  will  is  not  properly  executed, 
and  no  case  has  as  yet  gone  so  far :  and  without  supply- 
ing this,  the  will  cannot  be  considered  as  an  appointment 
under  the  43  Eliz.     The  court  has  a  discretionary  power 
jn  these  pases;  and  it  has  frequently  refused  to  supply 
Saik.  107.         the  want  of  a  surrender,  as  in  the  case  of  a  grandchild, 
Abr.  C.  E.  123.  and  on  many  other  occasions.     And  though  heretofore 
/  this  has  been  supplied  in  the  case  of  charities,  yet  it 

pught  not  to  be  so  now,  since  the  sense  of  the  legislature 
has  been  declared  against  charities  by  the  late  statute  of 
mortmain  as  being  against  the  common  weal. 

3.  By  the  bequest  of  the  money* at  interest  on  govern- 
ment or  other  securities,  which  testator  afterwards  speci- 
Jied,  only  such  securities  are  comprehended  as  were  in 
beii)g  at  the  time  of  the  will ;  and  if  the  testator  afterwards 
had  called  in  the  money  due  on  any  one  of  them,  it  would 
have  been  a  revocation  pro  tanto,  according  to  many 
determinations;  though  this  has  been  doubted,  where 
the  money  is  voluntarily  paid  in.  The  present  seems  to 
be  only  a  kind  of  specific  bequest.  , 

As. to  the  statute  of  mortmain,  it  was  admitted  by  the 

defendant's  counsel,  that  if  a  will  is  made  of  real  estate, 

before  the  act,  whereby  the  same  is  devised  to  charitable 

uses,  and  testator  dies  after  the  statute,  this  is  good,  and 

so  it  was  held  in  Asbburnbam  v.Bradsbaw,  1 738  or  1739* 

On  a  reference  to  the  judges  and  the  court,  they  relied 

very  much  on  a  case  in  Levinz,  upon  a  will  made  before 

the  statute  of  frauds.     But  a  will  of  personal  estate  (as 

*h$  present  in  part  is)  differs  greatly  from  one  whereby 

lands  are  devised,    because  both  under   the  statute  of 

Hen.  VIII.   of  wills,    and  also  under  the  customs  of 

boroughs*   enabling   persons   to   devise    lands,   it  was 

necessary  for  a  man  to  have  the  lands  at  the  time  or 

making  the  will j  but  as   to  persona]  estates,  the  will 

must 
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must  be  taken  as  the  estate  was  at  the  .  time  of  the 
testator's  death. 

Lord  ChanceMor.-~I  should  be  glad  to  see  how  far 
appointments  to  charitable  uses  have  been  held  good 
without  witnesses*  In  the  case  of  an  estate  tail,  where 
an  appointment  is  made  to  a  charity,  it  is  good  without 
fine  or  recovery,  and  the  court  with  not  compel  the  issue 
to  join  in  the  fine  or  recovery.  It  should  seem  ihat 
where  copyhold  lands  are  devised  to  charitable  uses, 
without  a  surrender,  the  legal  estate  does  not  pass. 

If  an  appointment  is  equivalent  to  a  surrender,  and 

passes  the  legal  interest,  there  is  no  need  then  to  supply 

the  want  of  a  surrender ;  but  if  the  appointee  may  come 

in  and  be  admitted  without  one,  there  will  be  a  chasm 

as  to  the  title  in  the  court- rolls. 

Lord  Chancellor  being  doubtful  as  to  the  practice  in 
these  cases,  asked  Mr.  Green,  a  gentleman  at  the  bar 
much  conversant  therein,  what  the  custom  was  where  a 
will  is  made  to  charitable  uses,  without  a  surrender;  who 
answered,  that  it  was  usual  to  admit  the  appointee 
without  any  surrender,  uniting  the  admission  of  the 
testator,  and  his  dying  seised,  and  making  an  appoint* 
roent. 

And  Mr.  Attorney-General  said,  that  in  case  of  an 
assignment  of  a  copyhold  under  a  bankruptcy  to  a  pur- 
chaser, there  is  no  need  of  a  surrender.  But  LorcTChan- 
cellor  said  this  was  under  the  bankrupt  act,  and  asked 
Mr.  Attorney- General whether  he  insisted  on  the  heir-at- 
law's  making  a  surrender.  To  which  he  replied,  that 
he  should  be  contented  without  it,  but,  for  the  greater 
security,  would  chuse  to  have  it  done,  and  submitted 
this  to  the  court.  The  case  was  adjourned,  and  the 
Lord  Chancellor  desired  searth  to  be  made,  whether 
there  were  any  cases  of  appointments  to  charitable  uses 

without  witnesses. 
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yO^AdKngton  v. 
//     Cann,  MSS. 
ff         1740. 


The  following  case  is  also  taken  from  the  manuscript 
of  another  gentleman,  formerly  very  eminent  at  the 
Chancery  Bar,  and  communicated  to  me  by  an  able 
friend,  to  whom  I  was  frequently  obliged  in  the  first 
edition  of  this  work;  the  Chancellor's  opinion  seems  to 
be  here  more  fully  preserved  than  in  Barnaratston,  ISO. 

Lawrence  Hollislcr,  by  will  in  1725,  devised  his  estate 
for  the  building  of  a  charity-school,  and  other  charitable 
purposes.     Then  the  statute  of  9  Geo.  II.  c.  S6  passed; 
and  the  testator  apprehending  that  this  disposition  would 
come  within  that  statute,  and  be  avoided  thereby,  made 
another  will  on   1st  August,  1738,  whereby  he  devised 
the  premises  to  defendants,  William  Cann  and  Mary 
Andrews,  and  their  heirs,  without  any  trust  appearing 
on  the  face  of  the  will.    But  on  the  9tty  of  same  Aug. 
he  subscribed  a  writing,  which  was  found  after  his  death, 
wherein  he  recommends  to  his  executor,  William  Cann, 
*  to  assist  Mary  Andrews,  and  to  see  the  will  performed 
according  to  his  humble  request,  and  according  to  the 
•    wonted  and  well-disposed  charitable  disposition  of  said 
Cann  towards  all  men,  to  bringthe  whole  affair  to  its 
desired  issue/    The  testator  died  soon  after,   and  the 
Secret  Trust,     plaintiff,  who  was  his  only  daughter,  and  heir-at-law, 
filed  her  bill  to  have  the  devise  set  aside,-  as  void  by  the 
act.    The  defendants  insisted  on  the  will,  as  an  absolute 
gift  to  them  j  and  that  no  parole  evidence  of  a  trust  for  a 
charitable  purpose  was  to  be  admitted  by  the  statute  of 
frauds  and  perjuries  (29  Car.  II.  c.  3.):  and  denied  their 
ever  having  seen  or  heard  of  any  other  writing  but  the 
above  paper,   signifying  any  declaration  of  trust  con- 
cerning atiy  charitable  use,  or  that  any  such  directions 
as  are  mentioned  in  the  above  paper  were  ever  given  by 
the  testator  to  Mary  Andrews. 

It  was  in  proof,  that  the  testator  had,  a  short  time 
Jbcfore  bis  death,  given  directions  for  drawing  a  plan  of 

a  public 
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a  public  building;  and  several  witnesses  were  likewise 
rcimineu,  to  prove  his  intent  to  leave  his  estate  for  the 
building  a  school  or  hospital. 

The  question  was,  whether  here  was  a  specific  declara- 
tion of  trust,  for  a  charitable  purpose,  to  bring  the  case 
within  the  9th  Geo.  II.  ?  and  whether  to  bring  it  within 
that  statute,  the  trusts  must  be  sufficiently  declared 
within  the  statute  of  frauds  and  perjuries  ?  And,  lastly, 
whether  the  above  paper  was  a  sufficient  declaratiqn 
within  the  last-mentioned  statute  ? 

Lord  Chancellor  Hardwicke  said,  he  was  under  some- 
difficulty  about  determining  this   point,   from   fear  of 
breaking  \a  upon  the  statute  of  frauds  on  the  one  hand 
and  the  statute  of  mortmain  on  the  other. 

The  question  has  arisen  purely  from  a  mistake  of 
the  testator,  who  thought  that  his  first  will,  though 
made  before  the  statute  of  mortmain,  might  be  affected 
by  it ;  which  it  could  not  have  been,  as  was  certified  to 
the  court  by  all  the  judges  in  the  above  case  of  Asbburn* 
ham  and  Bradshaw. 

The  first  question  is,  whether  the  present  case  is  within 
the  statute  of  frauds  and  perjuries? 

His  lordship  said,  he  thought  it  was;    he  should  do 
greater  mischief  by  determining  it  otherwise,  than  by 
leaving  a  loop-hole  to  elude  the  statute  of  mortmain,  in  ' 
some  instances:  devises  to  charities  and  charitable  uses 
hare  been  held,  over  and  over  again,  to  be  within  the 
statute  of  frauds  and  perjuries.     It  has  been  endeavoured, 
indeed,   to  make  will*,   not  properly  executed  within 
that  statute,  to  operate  as  appointments,  but  this  could 
never  prevail.    And  therefore  in  all  cases  of  charities  See  Roberts  on 
that  have  come  before  the  court,  \t  has  been  held,  that  f^j^™.* 
the  declaration  of  trust  for  a  charity  must  be  express,  as 
the  statute  of  frauds  and  perjuries  directs*, 

*  49  Car.  II,  c.  3.  s.  7.     It  is  enacted,  that  all  declarations  or  crea- 
tions tf  /rusts,  or  confidences  of  any  lands,  tenements,  or  hereditaments, 

shall 
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So  it  was  determined  in  the  case  of  the  Attorney' 
General  v.  Spillett,  heard  first  by  Lord  Talbot,  and  then 
by  his  lordship  in  1739,  though  there  were  sometery 
'strong  circumstances  in  that  case  to  have  supported  the 
charity.  It  was  said,  indeed,  that  the  words  of  the 
statute  of  mortmain  are  so  general  as  to  take  in  every 
trust,  whether  by  parole  or  writing  ;  and  that  this  being 
a  later  law  than  the  statute  of  frauds,  is  not  bound  to  be 
construed  by  it.  But  he  was  of  opinion,  that  the  source 
of  a  trust,  or  declaration  of  trust,  in  the  statute  of  mort- 
main, ought  to  be  directed  by  the  statute  of  frauds, 
which  .did  normam  imponere  futuris,  as  to  the  meaning 
of  the  word  trust,  what  should  or  should  not  be  a 
trust. 
4i  P.  w.  344.  This  case  established  a  reversionary  charity  in  the  sur- 
°y  *•  P1  c  •  p]ug  estate  for  dissenting  ministers  at  Reading. 

So  upon  the  act  1 1  and  12  Wm.  III.  whereby  devises 
in  trust  for  papists  are  made  void  :  the  definition  of  a 
trust  is  taken  from  the  statute  of  frauds.  And  if  a  bare 
parole  averment, of  a  trust  for  a  charity,  upon  a  will,  was 
to  t>e  allowed,  the  statute  of  mortmain  would  be  attended 
with  much  more  mischievous  consequences  than  ever  it 
can  do  good. 

The  next  thing  to  be  considered  was,  whether  this 
paper  was  a  sufficient  declaration  of  trust  within  the 
statute  of  frauds  ?  which  depends  upon  the  words  of  H; 
and  he  thought  it  was  not.  Had  the  testator  made  a 
feoffment  Jo  himself,  and  his  .heirs,  this  paper  might 
have  been  a  good  declaration  of  the  use ;  but  here  we 
are  in  the  case  of  a  will,  which  passes  both  the  legal  and 
the  beneficial  interest  to  the  devisee.  The  will  is  dated 
1st  August,  and  the  pape?  the  9th  August;  so  that  if 

•shall  be  manifested  and  proved  by  some  writing  signed  by  the  party,  *h* 
is  by  law  enabled  to  declare  sucft  trusts,  or  by  his  last  will  <in  writi«g> 
else  they  shall  be  utterly  void,  $n£  of  none  effect,  &c.  &c. 
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the  paper  does  any  thing,  it  must  enure  as  a  revocation 
of  the  will ;  which  it  cannot  do,  for  want  of  proper 
exeeution  within  the  statute  of  frauds ;  as  trust  and 
equitable  estates  can  no  more  pass  by  any  writing  not 
properly  executed  within  that  statute  (i.  e.  by  sect*  5.  in 
presence  of  three  or  four  witnesses)  than  legal  ones  can. 
And  here  being  no  sort  of  fraud  nor  misrepresentation 
proved  to  be  used  on  the  testator,  he  thought  this  was 
not  a  sufficient  declaration  of  trust  within  that  statute. 

But  supposing  this  a  case  not  within  the  statute  of 
frauds,  and  that  it  might  admit  of  parole  evidence  to  prove 
the  intent  ;  Is  there  any  proof  that  the  testator  intended 
thai  the  whole  of  his  estate  should  go  to  charitable  uses  ? 
which  must  be  ascertained,    and  the  quantum  appear 
which  he  intended  to  give,  before  it  can  be  decreed  how 
much  must  go  that  way.     It  is  expiessly  sworn  by  the 
defendant  Andrews,    in  her  answer,  that  the  testator, 
once  talking  to  her  about  the  estate,  said,  that  he  had 
given  her  and  the  other  defendant  his  estate  by  will, 
"  to  dispose  of  as  they  pleased)"  and  had  at  another 
time  said,  "'  don't  dispose  of  too  much  of  it."     Now 
even  admitting  this  not  to  come  within  the  statute  of 
frauds,  still  here  is  no  rule  to  dpaw  the  line  by,  how 
much  shall  go  to  this  charity.    He  may  have  given  these 
two  persons  his  estate  to  carry  on  his  intent  of  build- 
ing a  school;  but  the  quantity  that  shall  be  applied  that 
way,  he  has  left  to  their  discretion  :  and  therefore  how 
czn  the  court  determine  what  part  to  let  the  plaintiff  into? 
Tliis  is  a  case  which  can  scarcely  be  preeedented  :  few 
people  will  leave  their  trustees  such  unlimited  power  as 
this  testator  has  done :  the  many  abuses  of  trusts  are  a 
sufficient  warning  against  it. 

The  last  consideration  is,  what  is  proper  for  a  court 
of  equity  to  do  in  the  present  case.  His  lordship  said, 
he  was  under  no  obligation  to  make  a  decree,  as  the  party 

could, 
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could  have  a  remedy  at  law ;  and  indeed  this  is  a  mere 
legal  title.  The  statute  of  mortmain  avoids  th*  devises 
to  charitable'  uses  ;  so  that  it  is  the  devise  of  the  legal 
estate  itself,  not  .barely  of  the  trust,  which  is  made  void, 
and  is  just  the  same  as  a  devise  in  trust  for  papists, 
within  11  and  12  Win.  III.  where  not  only  the  trusts, 
but  also  the  devise  of  the  legal  estate  itself  is  made  void: 
In  the  case  of  Carrick  v.  Errtngtony  2  Wins.  S61.  which 
wan  upon  a  conveyance,  the;  whole  was  held  not  to  be 
void,  because  part  of  the  trust  was  for  children  unborn; 
whereas  had  the  trust  been  for  all  papists,  the  whole  de- 
mise of  the  legal  estate  had  been  void,  I  can  therefore 
do  but  one  of  two  ihings  y  either  retain  the  bill,  and  give 
the  plaintiff  opportunity  to  bring  an  ejectment,  it  being  a 
very  hard  case  upon  her,  who  i&an  only  child,  and  disin- 
herited ;  or  else  dismiss  the  bill  without  costs. 

The  parties  immediately  chose  to  have  the  bill  dis- 
missed without  costs. 

It  has  been  since  established,  that  the  statute  of  mort- 
main did  not  abrogate  the   statute  of  frauds.    The  cir- 
cumstance of  this  case  showed  how  ready  the  propen- 
sity was  to  elude  the  statute  by  creating  a  secret  trust,  but 
•  the  vigilance  of  the  court  has  since  pursued  and  brought 

the  reservation  to  light  by  a  bill  of  discovery. 
Amb.  ao.  Sir  John  James  devised   lands  to  be  sold  to  pay  hi* 

mouth,  174V.  debts,  &c.  and  the  surplus  to  be  invested  as  a  fund  tor 
certain  charities,  which  he  forebore  to  mention,  as  th* 
trustees  knew  bis  designs  as  to  charities.  This  chant** 
ble  devise  was,  upon  the  foregoing  principle,  adjudged  to 
be  void. 

The  subject  of  secret  trust  for  charities  has  been  lately 
more  fully  discussed,  and  the  doctrine  settled  in  the  fol- 
lowing cases,  which  requires  that  they  should  be  stated  at 
length. 

e  Ves.  jun.  53.f     Isaac  Hawkins  devised  the  residue  of  his  ettate**  real 

and 
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and  personal,  to  three  persons  and  their  heirs,  whom  he  Muckieston  v. 
a/so  appointed  executors.    But  by  a  codicil  he  devised  bomc&ocfccn. 
another  estate,  afterwards  purchased  to  them,  upon  trust  A*Da,*°&* 
for  the  like  uses,  as  those  to  which  his  former  estate  stood 
limited,     l'he  heir-aula  wilted  his  bill  against  tnem,  sug^  . 
gesting  a  secret  trust  not  explained  by  the  will  but  ap- 
parent by  the  codicil ;    and  also  some  conversations  at 
different  times  with    the  trustees  separately,  and  now 
communicated  by  the  letters  of  Grisboroe,  in  which  the 
testator  did  not  give  them  any  intimation  that  they  were 
to  retain  any  thing  material  for  their  own  use,  but  that 
he  had. public  charities  in  view  ;  and  though  it  was  not 
recollected  that  he  had  used  the  word  "  private,"  yet  it 
wtt  certain  that  appropriating  to  private  charity  what* 
ever  they  might  find  themselves  legally  excluded  from^ 
assigning  to  public  charities  would  fulfil  the  spirit  of  his 
intention ;  that  one  of  the  trustees,  in  expressing  a  wish 
to  him  that  his  will  should  specify  that  the  bequest  was 
not  intended  for  their  private  emolument,  but  for  charity, 
he  intimated  decidedly  that  it  could  not  be  done  without 
invalidating  the  bequest.     Whether  he  distinctly  named 
the  mortmain  or  other  statutes  as  destroying  the  bequest 
was  not  recollected ;  and  on  asking  for  information  as  to 
the  kind  of  charity  he  preferred,  he  .replied,  that  they 
would  be  the  best  judges.     He  gave  them  reason  to 
suppose  they  would  have  discretionary  powers  as  to  the 
application  of  it)  and  that  one  of  them  might  keep  what 
he  pleased  to  himself.   In  one  conversation  it  was  said  to 
him,  that  the  real  estate  might  be  affected  by  the  mort- 
main act ;  he  replied,  it  was  impossible,  because  they 
would  have  the  full  and  legal  right  to  the  whole  residue  ; 
the  distribution  would  be  their  own  act  and  deed.    That 
he  had  not  left  any  declaration  in  writing  of  his  trusts, 
and  if  he  had,  that  so  far  as  unaffected  the  real  estates  they 

were 
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were  void:  and  the. bill  prayed  a  discovery*  &c.  to  .which 
the  defendants  and  the  executors  demurred  generally. 
The -case  of  Adlington  v.  Cann,  was  relied  upon  in 

4  Atk.  141.  support  of  the  demurrer.  For  the  plaintiff,  it  was  in- 
sisted that  an  express  trustee,  if  no  trust  is  declared,  can- 
not take  for  bis  own  benefit,   as  Bishop  of  Cloyne  v. 

3  Ves.  gu        Young,  and  Lord  Guilford's  case.  Lord  Chancellor  Eldon 

*  v».  tun  wo.  °^serve^  tnat  uPon  tne  interrogating  part  of  the  bitt  (hat 
notciw.  part  did  not*  in  the  terms  of  it,  connect  itself  with  any 

trust  necessarily  confined  to  a  secret  tru&t  for  charitable 
'  purposes ;  that  if  all  the  allegations  of  the  bill  were  neces- 

sarily confined  to  such  trust,  the  interrogating  part  must 
'    be  construed  according  to  the  alleging  part,  and  is  not 
to  be  considered  more  extensive  than  the  propositions  out 
wof  which  those  interrogatories  arise.     But  it  will  be  seen 
whether  the  allegations  do  not  substantially  embrace  cases 
of  trust  far  beyond  the  purpose,  to  devise  on  the  one  hand 
and  carry  into   execution  on  the  other,  a  mere  trust  for 
charitable  uses  f  for  stating  declarations  of  trust  effectual 
or  ineffectual,  the  hill  states  a  case  in  which  the  heir  may 
be  clearly  entitled ;  for  there  is  no  doubt,  if  the  trust  was 
>  ineffectually  declared  in  its  origin,  or  being  effectual  be* 

comes  ineffectual,  the  cestiiy  que  trust,  or  a  part  of  them, 
having  died  in  the  life-time  of  the  testator,  independent  of 
all  questions  as  to  the  statutes  of  fraud  or  mortmain, 
the  trustees  would  take  upon  trusts  ineffectual  in  part  or 
the  whole.  If  it  was  necessary  to  put  the  case  upon  that 
ground  that  they  had  agreed  to  accept  the  devise  upon 
such  trusts  as  he  should  duly  declare  ;  brs  lordship  was 
not  prepared  to  say  it  is  clear,  that  if  he  made  the  devise, 
weaning  at  the  time  thereafter  duly  to  declare  trusts,  and 
it  happened  that  he  did  not  declare  any,  that  sort  of  case 
.  would  not  be  within  the  equity  of  this  court;  and  whe- 
ther, if  they  admitted  his  will  was  m$de  upon  au  under- 
standing 
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ttmd'mg  that  they  would  execute  such  trust*,  the  heir 

frooid  not  have  a  right  to  say,  no  trust  was  duly  declared!  t 

the  purpose  therefore  failed ;  and  the  trust  results  iy 

liwto  him,  not  upon  the  intention  botnpoa  the  greuod 

that  there  was  no  intention,  and  he  is  entitled  to  wail 

himself  of  that.    Upon  that  ground,  therefore,  his  lortU 

*bip  declared  that  die  bill  mutt  be  answered. 

Strong  as  the-testator's  purpose  appeared  upowGbferar'x 

letter,  be  did  not  fed  himself  quite  equal  to  idiiappoiiiU 

tag  bis  heirs,  and  therefore  he  specifically  devked  some 

estates  to  ttem.     If  the  case  stood  simply  upon  the  will, 

the  defendants  were*  as  to  the  personal  estate,  trustees,  mat 

merely  by  virtue  of  the  office,  but  by  express  bequest* 

The  legacies  of  lOOOLto  each  of  them  in  the  codicil  be* 

tag  equal  legacies,  the  inequality  in  the  amount  of  the 

testator's  bounty,  as  to  the  Teal  estate,  would  not  alter 

the  taterieienoe  that  they  were  to  have,  only  the  office  4f 

executors  and  the  equality  of -the  legacies  would  inake 

them  fautteee  of  the  residue  of  the  peftoif al  estate.    J  do 

Dot  know,  added  his  lordship,  a  case  in  which  a  legacy 

ty  a  subsequent  instrument  has  attached  a  trust  upon  th e 

residue  under  a  prior  instrument,  but  I  do  not  know  a 

ease  to  die  ^contrary  %   and  ar  strong  inference    ariaes 

that  they  shodld  not  hive  the  whole,  of  which  the  legacies 

*f  lOQoL  ware  a  part :  and  that  is  very  material  here j 

fa  it  glues  countenance  to  the  first  allegation  in  the  bill, 

thatbdbft  <the  will  was  made  the  testator  applied  to  them 

to  bow  whether  they  would  take  the  estates  upon  trust, 

*hiA  he  would  or  would  not  declare,  and  it  raises  upon 

jwt  grounds  and  principles  a  supposition,  that  even' be* 

tween the  dates  of  the  will  and  codicil  there  might  have 

been  some  usee  and  trusts  either  effectually  or  ineffeo 

tually  declared,  which,  attaching  themselves  upon  the 

gift  of  the  residue  of  the  personal  estate  by  the  will, 

*ouW  explain  why  the  testator  gave  the  legacies  of  1  ©00J. 

x  by 
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by  the  codicil  to  them  to  whom,  by  the  will,  he  had  given 
the  whole  residue  of  his  personal  estate.  Though  it  must 
necessarHy  be  admitted,  that  if  there  were  nothing  more 
than  the  will  and  codicil,  I  must  put  this  construction 
upon  thfe  latter*  that  all  these  words,  "  uses*  trusts,  &c." 
would  be  satisfied  by.  that  which  is  really,  not  strictly 
speaking,  a  use  or  a  trust,  but  a  mere  charge  upon  the 
real  estate :  if  it  should  be  necessary  to  have  resort  to  it, 
in  case  of  a  deficiency  of  the  personal  estate,  yet  upon 
the  will  and  the  codicil,  attending  to  the  particular  nature 
of  the  expressions  and  connections,  the  particularity  of  the 
expressions,  and  the  inference  to  be  thence  deduced, 
.  with  the  allegation  that  the  defendants  did  undertake  to 
take,  by  a  devise  expressive  of  some  uses,  intents,  and 
purposes,  the  court  is  authorised  to  hold,  that  though 
this  might  have  been  the  construction  of  the  will  and 
codicil  alone,  it  may  not  be  the  construction  of  the  whole 
case  being  taken  together. 

In  the  allegation,  that  no  use  or  purpose  was  by  the 
will  or  otherwise  declared,  I  construe  the  expression 
"  use  or  purpose"  as  contradistinguished  from  €t  trust." 
Though  in  one  sense  a  trust  is  a  use  or  purpose,  it  is 
capable  of  being  used  in  a  distinct  sense,  as  I  think  it 
was  by  the  person  who  drew  this  "bill.  The  latter  part 
of  that  passage  admits  of  two  interpretations,  that  in  fact 
the  testator  has  not  declared  any  use  or  purpose,  or  that 
in  law  he  has  ineffectually  declared,  or  that  the  effectual 
declaration  made,  has  failed.  The  question  as  to  that 
must  be  answered  by  looking  at  the  whole  context,  I 
do  not  think  the  defendants  bound  to  answer  the  ques- 
tion, whether  it  is  ntft  manifest  by  the  will  and  codicil 
that  they  are  trustees  ?  that  must  be  tried  by  the  con* 
tents  of  the  will  and  codicil.  The  letter  of  Gisborm  dis- 
closes communications  between  him  and  the  testator, 

from  the  .spring  of  1789  to  the  execution  of  -the  will 

and 
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and  codicil,  and  Gisborne  appears  to  have  enjoyed  a  great  Secret  trust. 
deal  of  his  confidence.     It  is  most  distinctly  disclqsed  in 
that  letter,  that  the  testator  projected  an  evasion  of  the 
law.    Whether  he  looked  to  private  donation  or  public 
charity,  whatever  was  the  nature  of  the  charity  he  meant 
to  establish,  a  distinct  communication  appears  in  this 
letter  that  he  dared  riot  put  his  purpose  in  writing  on 
account  of  the  statute  of  mortmain.    That  is  a  purpose^ 
in  aiding  which  I  can  go  no  farther  than  the  law  obliges 
me,  either  on  the  part  of  him  who  projects  it,  or  of  him 
who  promotes  it  by  adopting  the  execution  of  it.    On 
the  other  harid,  I  can  go  no  farther  in  destroying  that 
purpose  than  the  law  furnishes  the  means.    But  the 
policy  of  the;  law  requires  that  courts  of  justice  should 
distinctly  state  that  it  is  incorrect  conduct  in  both  parties, 
both  in  him  who  projects. such  a  purpose,  and  in  him 
who  carries  it  into  execution.     Though  there  is  great 
weight  in  the  argument  upon  Adlington  v.  Cann,  that  if 
a  trust  is  declared,  yet  if  it  be  so  loose  and  uncertain 
how  much  is  for  charity,  how  much  for  private  disposi- 
tion, that  the  court  cannot  see  specifically  what  is  the 
subject  upon  which  the  trust  U  to  attach,  it  is  very  dif- 
ficult, I  agree,  to  attach  any  trust.    I  am  not  prepared 
to  say  upon  this  letter-alone  the  court  would  be  at  much 
loss,  or  would  feel  much  difficulty  upon  the  statement  of 
Browne.    An  intention   is  disclosed  in  that  letter  not 
altogether  consistent  with  the  other;  but  it  is  not  tor 
be  denied,  that  each  of  those  papers  leaves  a  great  deal  .  * 
to  be  disposed  of  in  charity,  according  to  the  declarations 
of  the  testator  himself;  and  if  the  declaration  of  trust  re- 
served to  the  defendants  a  power  of  disposition  to  such 
chanties  as  they  should  think  proper,  I  am  not  quite 
sure  die  heir  has  not  a  right  to  call  upon  them,  to  say  whe-    ' 
ther.  they  have  done  so,  or  mean  to  do  so,  and  how  much 
they  mean  to  dispose  of;  and  to  give  him  the  resU    It  is 
'  12  a  fair 
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•  &tr  subject  of  argument,  whether  Gisiome's  apprebm* 
etc*  of  the  testator's  meaning  wooM  bind  the  coon, 
or  whether  the  court  would  Hot  aay,  from  the  appnebes* 
tion  of  the  testator,  ti  to  the  statute  of  mortmain,  tht 
purpose  would  apply  to  the  whole  of  the  property,  A 
very  material  part  of  the  fettl  is  the  allegation,  that  the 
defendants  pretend  the  testator  has,  by  some  writing  or 
otherwise,  declared  the  trusts,  upon  which  they  w»e  in- 
tended Co  take  the  residue  of  the  real  estate,  and  that  they 
are  willing  to  hold  qpon  such  trusts;  and  charging  that 
the  testator  has  not  legally,  or  in  any  effective  manner, 
declared  the  trust,  and  if  he  has  declared  them,  they  are, 
as  to  the  real  estate,  of  which  the  testator  was  seised  at 
the  time  of  his  death,  null  and  void*  They  might  be 
void  at  his  death,  but  good  at  the  rime  they  were  crestoi 
Surely  the  heir  has  a  right  to  know,  whether  the  temtft 
were  legally  declared,  and  continued  effectual  to  the  tes- 
tator's death*  .  If  bound  to  answer  those  questions,  they 
may  say  there  was  a  trust,  a  writing,  and  that,  if  ef- 
fectual, they  must  act  according  *©  it.  The  heir  ©ay 
*ay*he  trust  was  net  well  decta^, «  has  become  inef- 
fectual in  the  whole  or  in  part,  to  ibis- 'view  of  the  case, 
beyond  all  question,  the  defendants  must  answer  Ait 
hill;  and  if  tbey  most  answer*  *i  to  any  of  the  allege 
lions,  it  is  very  unnecessary  to  say,  at  present,  whether 
they  munt  answer  as  to  the  other  part, 

I  wilt  not  prejudice  that  pan  of  the  dtte  farther '4tea 
by  saying,  that -upon  an  allegation  <of  this  <kind»«fni* 
against  the  policy  of  the  law,  >fhe  coutt  -does  faa* 
they  shall  answer  it.  In  AJlmgto*  v.  Cmm,  *ew  *** 
«io  trust  upon  the  face  of  the  will :  but  a  paper  was 
written  afterwards,  which  clearly  demonstrates  that  the 
•testator's  intention  was  to  devote  the  benefit  to  Carina* 
bte .  purposes.  If  it  rested  there,  jt  iseloar  a  man  earn* 
by  an  unexecuted  instrument  «atteoh  *  trust  up**  rad 

.  estate. 
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estate.   But  they  pleaded  the  statute.    That  must  have  Secret  mm. 

bets  allowed  to  have  been  a  good  plea,  unless  the  court 
cadd  hare  said,  that  although  they  plead  the  statute, 
ytft  if  they  waver,  admitting  the  trust,  it  would  be  fit  to 
dttcasa  at  the  hearing  whether  he  would  not  give  the  heir 
the  benefit  of  the  resulting  trust,  otherwise  he  would 
have  allowed  the  plea  at  once  ;  for  they  would  except, 
because  there  was  no  answer  to  the  charge  that  the  de- 
fendant* knew  the  secret  trust,  &c„  They  must  have 
answered  those  exeeptioqt,  I  think,  upon  the  subsequent 


When  the  cause  cane  on  again,  die  pic*,  the  benefit 
of  which  waa  saved  to  the  hearing,  was  certainly  bene- 
ficial! for  k  alleged,  that  if  there  was  nothing  more  in  the 
case  than  a  will,  expressing  no  trust,  and  a  paper  that 
rauld  not  be  read,  fad  no  admission  of  the  trust  by  the 
defendants,  there  was  nothing  in  the  cause  applying  to 
the  conscience  of  the  defendants,  or  raising  the  argument 
upon  the  policy  of  the  law,  or  in  favour  of  the  heir ;  that 
if  the  intention  cannot  be  effectuated  according  to.  law* 
he  shall  take  the  estate  upon  the  ground  that  it  is  not 
effectually  disposed  of.  In  a  subsequent  case  Sir  Thomas 
Parker,  who  must  haye  known  Adlington  v.  Conn,  took  ^General 
upon  himself  to'  examine  it,  and  when  it  was  very  mate-  Dupie»is  Pm*> 
rial  to  b«  accurate  upon  it;  and  be  says  expressly,  Lord 
Hardwicke  compelled  the  defendants  to  answer.  ]tf  so,  p^  »se. 
we  see  in  a  subsequent  case  how  Sir  Thomas  Sewell,  no 
mean  authority,  a  judge  very  able  and  conversant  in 
equity  cases,  understood  it.  and  this  appears  also  to  he 
the  history  of  Adlington  v.  Carm,  by  a  note  of  Serjeant 
Hill.  In  the  case  before  Sir  Thomas  Sewell,  the  original 
answer  simply  stated  the  will.  A  further  answer  was 
required,  and  by  the  further  answer  the  defendants  stated,  * 
that  there  waa  a  memorandum  not  duly  executed  accord- 
jflg  to  the  f  jtatptc  of  frauds,  and  that  memorandum  did 

1 3  certainly 
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certainly  point  to  a  disposition  of  the  real  estate  to  cha- 
ritable purposes.  Sir  Tbomas  Sewell  went  a  great  length 
upon  that,  I  confess.  If  he  had  said,  the  law  would 
authorise  him  to  hold,  that  a  sufficient  denotation  of  an 
intention  that  the  devisees  should  be  truitees,  lhe  diffi- 
culty wQuld  be,  how  he  came  to  read  that  memorandum. 
But  he  took  it  in  another  way ;  that  as  they  set  forth  the 
memorandum  they  admitted  the  purpose  of  the  testator, 
and  put  it  not  upon  the  effect  of  the  memorandum,  vi 
sua,  if  I  may  so  express  it,  but  as  taken  as  their  admis- 
sion. I  doqbt  whether  that  is  quite  correct  reasoning, 
but  still  it  furnishes  an  authority  ;  for  Sir  Tbomas  Sewell 
might  be  wrong  in  the  fact,  that  that  was  an  admission, 
but  his  opinion  is  an  authority  in  point  of  law ;  that  if 
there  was  an  admission  he  would  execute  the  trust. 
Then  it  comes  to  this,  that  the  doctrine  of  the  court  is, 
that  the  defendant  shall  answer  in  such  a  case,  and  if  be 
answers  in  the  affirmative,  there  is  a  resulting  trust  for 

*  the  heir.     Gottington  v,  Fletcher  9  does   not   affect   this 

pase.  That  case  was  upon  the  grant  of  an  advowson, 
contrary  to  the  policy  of  the  law,  by  a  Roman  Catholic, 
in  trust  for  himself ;  afterwards  he  turns  Protestant,  and 
desires  a  discovery  as  to  his  own  act.  The  defendant  put 
in  a  plea  of  the  statute  of  frauds,  but  by  answer  admits 
the  trust.    Lord  Hardwicke  is  made  to  say,  that  upon 

Oooth  v.  Jack-  the  admission  he  would  act.     I  do  not  know  whether  he 

/un.'  iaVcS*  ^  act  uPDn  **  i  but  i*  *8  questionable  whether  he  should, 
for  there  is  a  great  difference  between  the  case  of  an  heir 
coming  to  be  relieved  against  the  act  of  bis  ancestor,  in 
.  fraud  of  the  law,  and  of  a  man  coming  upon  his  own  act 
under  such  circumstances.  It  is  there  said,  it  might  be 
different  if  it  had  come  on  upon  demurrer.  The  reason 
given  is,  that  as  this  assignment  was  done  in  fraud  of  the 
law,  and  merely  in  order  to  evade  the  statutes  ;  it  was 
doubtful  whether,  at  the  hearing,  the  plaintiff  could  he 

relieved. 
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relieved.  Lord  Hard \vi eke  means  to  say,  that  if  the  ***** trUil* 
defendant  admits  the  trust,  though  against  the  policy  of 
the  Jaw,  he  would  relieve ;  but  if  he  does  not  admit  the 
trust,  but  demurs,  he  would  do  what  does  not  apply  in 
the  least  to  this  case 5  the  plaintiff  stating,  he  had  been 
guilty  of  a  fraud  upon  the  law  to  evade,  to  disappoint  the 
provision  of  the  legislature,  to  which  he  is  bound  to 
submit,  and  coming  to  equity  to  be  relieved  against  his 
own  act,  and  the  defence  being  dishonest,  between  the 
two  species  of  dishonesty  the  court  would  not  act,  but 
would  say,  "  let  the  estate  lie  where  it  falls/'  That  if 
oot  this  ease. 

Then,  as  to  the  principle,  why  should  it  not  be  so  ? 
Surely  the  law  will  not  permit  secret  agreements  to  evade 
what,  upon  grounds  of  public  policy,  is  established. 

Is  the  court  to  feel  for  individuals,  and  to  oblige  per- 
sons to  discover,  in  particular  cases,  and  not  to  feel  for 
the  whole  of  its  own  system,  and  compel  a  discovery  of 
frauds  that  go  to  the  roots  of  its  whole  system  ?  Suppose 
the  trust  was  to  pay  lOOl.  out  of  the  estate,  and  the  de- 
visee undertakes  to  pay  it,  if  it  is  not  inserted  in  the  will, 
this  court  would  have  compelled  an  answer  on  the  ground 
that  the  testator  would  not  have  devised  the  estate  to 
him,  unless  he  had  undertaken  to  pay  that  sum.  See 
cases  of  that  kind  referred  to  in  the  note,  3  Ves. 
38, 39.  * 

The  principle  is,  that  the  statute  shall  not  be  used  to 
cover  a  fraud*  If  that  is  so  between  individuals,  and 
upon  an  individual  claim,  there  is  surely  a  stronger 
call  upon  the  justice  of*  the  court  to  say  upon  a  private 
bargain  between  the  testator  and  those  who  are  to  take 
apparently  under  his  will,  which  is  to  defeat  the  whole 
of  the  provisions  and  policy  of  the  law,  that  they  shall 
be  called  on  to  say  whether  they  took  the  estate,  as  they 
legally  may  not  do,  for  charitable  purposes.    It  is  very 

i  f  difficult 
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difficult  to  say*  that  if  the  justice  due  to  individual! 
obliges  them  to  disclose  in  the  one  case,  the  justice  due  to 
the  public  shall  not  oblige  them  in  the  other.  I  am  very 
glad  to  find  upon  the  authorities  that  they  are  to  majkc 
the  disclosure.  It  is  difficult  to  say,  in  sound  argument, 
that  the  principle  of  policy  is  not  sufficient ;  but  I  do  not 
mean  to  decide  upon  this.  The  other  grounds  that  I 
fjrst  stated  are  quite  sufficient.  If  I  am  bound  to  say 
whether  the  bill  stating  the  letters  does  or  does  not  make 
a  difference,  I  can  fjnd  no.  authority  that  the  defendants 
shall  pot  apswer  whether  they  put  the  declaration  of 
trust  in  writing.  Upon  the  former  of  these  grounds, 
therefore,  tips  detpurrer  was  overruled. 
#  Ves.  jun.  516.  The  power  of  the  court  to  compel  a  discovery  has  been 
Scickiand  v.  .  since  also  recognised  and  Enforced  upon  a  verbal  agree- 
Aidridgt.  mcnt  |,ctwcen  the  testator  and  devisee,  the  former,  by  will 
in  1809,  devised  tp  him  in  fee  certain  lands,  on  which 
the  devisee  had  agreed  to  erect  a  chapel. 

Upon  a  bill  filed  by  the  heir-at-law  for  a  discovery, 
and  to  annul  this  devise,  to  which  the  statijte  of  fraudsf 
29  Car.  II,  c.  3.  was  pleaded,  the  Lord  Chancellor  held, 
that  it  would  be  a  strong  proposition  that  the  providence 
of  the  legislature,  having  attempted  expressly  to  prevent 
a  disposition  of  land  for  purposes  of  tfrU  sort,  was  so 
short  as  to  be  baffled  by  such  a  transaction  as  Jthis.  Tb« 
statute  was  never  permitted  to  be  a  cover  for  fraud  upon 
the  private  rights  of  individuals;  and  though  within  the 
intention  it  cannot  be  said  a  trust  is  declared,  undec 
these  circumstances  it  is  clear  a  trust  would  be  created, 
upon  the  principle  on  which  this  court  acts  as  to  fraud. 
In  the  ordinary  cases  of  estates  suffered  to  descend  upon 
secret  undertakings  to  do  acts  in  favour  of  individuals, 
the  court  compels  a  discovery  and  application.  It  would 
be  singular  if  the  court  would  protect  them,  and  would 
not  act  to  prevent  a  fraud  upon  the  law  itself.    But  it  is 

not 
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not  necessary  to  decide  this  ease  upon  the  dry  principle; 
the  cases  alluded  to  in  Muckleston  v.  Brown*,  being 
Mthority  upon  it.  In  Adlington  v.  Ca**,  Lord  Haiti* 
wrcke  was  clearly  of  opinion,  that  there  being  nothing  in 
tbt  will  attaching  a  trust,  if  the  testator  afterwards,  by  an 
unattested  paper  expressing  his  own  intention,  not  com* 
jiranicated,  sa$,  the  purpose  was  to  devote  the  estate  to 
*  charitable  purpose,  the  devisee  might  object,  that  he 
had  taken  under  a  will  well  executed ;  and  the  subse* 
qucnt  paper  was  not  well  executed.  But  this  is  perfectly 
(liferent  from  the  case  of  a  devisor  expressing  in  the 
paper  a  trust!  which  by  contract  with  the  devisee  led  to 
that  devise;  and  Lord  C  B.  Parker  accordingly  said, 
lAT&HtirdwickJs  opinion  was,  that  such  a  bill  must  be 
answered ;  and  Sir  Tho.  Sewell  meant  to  follow  it.  I  £*>"*?  *• 
formerly  expressed  doubt  whether  he  rightly  decided  upon  i'"k,  ui. 
the  principle ;  but  the  principle  I  took  to  be  clear  law,  ibid.  as. 
and  that  is  sufficient.  RKu* 

The  plea  was  ordered  to  stand  for  an  answer,  with 
liberty  to  except;  and  the  defendant  to  make  what 
be  could  of  praying  the  benefit  of  the  statute  in  his 
answer.     We  may  now  proceed  to  the  other  cases. 

John  Williams,  by  his  will,  gave  lOOOl.  to  arise  by       !  w'Wii 
sale  of  his  real  estate,  for  the  purpose  of  bringing  spring-       liams. 
water  from  St.  Aryan's,  or  elsewhere,  to  Chepstow,  for  Amb.  05  u 
thi  use  of  the  inhabitants  for  ever. 

Lord  Chancellor  Camden  defined  charity  to  be  a  gift 
to  a  general  public  use,  which  extends  to  the  poor  as 
well  as  to  the  rich ;  of  which  there  are  many  instances 
in  the  statute  43  Eliz.  as- for  building  bridges,  &c.  the 
supplying  water  is  necessary,  as  well  as  convenient,  for 
the  poor  and  the  rich:  and  on  these  grounds  he  declared 
the  legacy  within  the  statute  of  mortmain,  and  void. 

Hannah  Allen  gave  the  reversion  of  nine  freehold  Wwdem  of  St. 

Co  "  • 

/wines,  eight  to  eight  poor  people  that  had  paid  most  Gouwinsuui 


122  OF  MORTMAIN  AND  CHARITABLE  USES.     Part  II. 

and  longest  to  the  poor's  books  in  St.  Mary  Overy't 
9  Br.  Cha.  428.  parish,  as  the  books  should  prove,  and  the  corner  house 
(the  Qth)  to  repair  them ;  and  gave  the  dividends  of 
8001.  4  per  cent,  annuities,  after  decease  of  a  tenant  for 
life,  to  the  eight  houses  for  ever,  to  each  house  4l.  every 
year  for  ever,  as  the  bank  pays  the  dividends.—- Gave  to 
the  poor  of  the  same  parish  the  rent  of  her  leasehold  in 
Park-street. — And  then  gave  coals  and  money  to  certain 
poor  of  same  parish,  and  what  was  left  to  be  given  to 
the  poor  in  smaller  sums. 

Mr.  J.  Bullet. — The  questions  are,  Whether  the  gift 
of  the  SOOl.  can  be  supported;  for  this  purpose  it  is 
argued  not  to  be  within  the  statute  of  "mortmain.  With 
respect  to  the  houses,  the  gift  of  them  is  void ;  then,  if 
the  gift  of  8001.  cannot  be  applied  according  to  her  dis- 
position, another  question  arises,  whether  the  court  is  to 
apply  it  to  some  other  matter  ejusdem  generis.  The  court 
has  certainly  thought  it  could  vary  the  use;  but  the  rule 
may  be  drawn  from  the  cases,  that  wherever  the  court 
had  directed  the  sum  given  to  be  applied  to  a  different 
use,  there  has  been  proper  ground  for  the  court  to  say, 
the  use  to  which  it  has  been  applied  is  consistent  with 
the  use  declared  in  the  will :  but  there  have  been  subse- 
quent cases  which  have  varied  the  rule  j  where,  accord- 
ing to  the  intention  of  the  testatrix's  applying  the  fund 
otherwise  than  to  the  persons  inhabiting  the  houses, 
would  be  contrary  to  that  intention,  the  inhabitants  of 
the  houses  being  the  principal  objects  of  bounty,  if  they 
cannot  be  supported,  it  is  not  to  be  given  to  the  poor  in 
general.    " 

The  second  question  is,  Whether  the  testatrix  ha* 
given  the  residue  to  the  poor.  It  is  impossible  to  put 
any  other  construction  than  that  of  the  defendant's  coun- 
sel {viz.  the  bequests  being  attached  to  the  nine  freehold 
bpuses,  apd  therefore  v<?id,  submitted  that  the  residue 

was 
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w$$  not  void)  ;  the  small  sums  given  are  out  of  a  parti* 
cu/ar  estate.  In  expounding  the  words  of  the  will,  it  is 
necessary  to  take  the  whole  of  the  will  together*  The 
testatrix  begins  every  new  sentence  with  the  words  I  give\ 
this  helps  on  to  the  true  3ense  of  the  will:  "  what  is 
left/'  only  signifies  what  is  left  of  that  subject. — The  bill 
was  dismissed. 

Where  an  estate  be  given  on  condition,  and  the  de-  Michael. Term, 
visee  take  possession  of  it,  he  is  bouud  to  perform  that  Auy.-Gen.  ▼. 
condition*  though  a  loss  accrue  thereby.  Christ'i  Ho»pi* 

An  estate  being  devised  to  Christ's  Hospital  on  con- 
dition of  maintaining  six  children  from  the  parish  of  St. 
Leonard,   Shoreditch,    and  the  Hospital  having  taken 
possession,  the  rents  at  first  proved  insufficient  to  main- 
tain the  number;  the  Hospital  had   maintained   only 
three;  and  an  account  having  been  exhibited  to  the 
governors,  the  latter  had  been  satisfied.    But  upon  filing 
the  information,   it  was  found  that  there  had  been  a 
mistake  in  the  account,  the  rents  had  not  been  expended, 
and  it  appeared  the  rents  were  not  sufficient  to  maintain 
the  whole  number. 

Lord  Chancellor  thought,  whether  the  rents  were  or 
were  not  sufficient  to  maintain  the  number,  the  Hospital 
having  taken  possession  of  the  estate,  was  bound  to  per- 
form the  condition,  and  that  they  should  have  considered 
of  that  previous  to  taking  possession. 

A  devise  over  of  lands  to  a  charity  docs  not  defeat 
the  intermediate  life  estate. 

IV.  Phillips  devised  to  Reverend  Adam  Aldridge  certain  Doe  ex  dem. 
lands  to  hold  to  him  for  his  life  only,  on  the  express  v,  Aidndge. 
condition,  that  he  do,  without  delay  after  the  testator's  j^^P*25* 
death,  convey  the  same  to  trustees,  to  take  place  at  his 
death,  for  the  use  and  support  of  the  f  reacting  of  the 
word  of  God  at  the  meeting  at  Lyndburst  for  ever ;  and 
iq  case  such  preaching  should  be  discontinued,  he  direct? 


s 
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ed  the  same  to  be  applied  towards  a  school  for  teaching 
poor  children  at  Lyndburst  for  ever;  and  gave  JUdridgfr 
full  and  absolute  power  to  settle  (he  same  accordingly,* 
"  And  I  further  expect  that  be  (the  defendant)  witt,  villi/ 
the  help  of  God,  after  my  decease,  without  delay,  settl* 
and  forward  every  thing  in  his  power  to  promote  and 
carry  on  the  work  of  God  at  Lyndhurst  aforesaid,  both  t* 
bis  life  time  and  after  his  decease.    And  if  it  should  so 
happen  that  I  have  not  left  any  of  the  aforesaid  legacies 
in  a  lawful  and  legal  manner,  to  prevent  any  advantage 
|  being  taken  thereof,  I  do  hereby  give,  devise,  and  bet 
I  queath,  such  legacy  or  legacies  unto  the  said  W.  Jjbwatt 
.   I    and  A.  Aldridge,  in  trust,  to  be  disposed  of  Jby  tfrem  arf 
"    I   their  discretion  for  ever/'  \  r 

\  The  court  (Ashhurst  and  Buller  only  present)  Mid, 
that  though  the  subsequent  limitation  was  void,  the  de« 
fendant's  life  estate  was  clearly  good  ;  that  the  religious 
persuasion  of  the  defendant  raised  no  ground  of  objec- 
tion to  his  taking  the  estate  ;  and  that  the  devise  over 
to  the  school  only  related  to  the  limitation  after  the  de* 
fendant's  death.  / 

The  reporters,  in  a  note,  give  an  opinion,  that  the 
last  clause  appears  fraudulent,  as  being  an  intended  eva* 
Amb.  014.       sion  of  the  statute,  grounded  on  Atty.  r.  Tyndal,  and 
a  Atk.  141.       that  it  is  distinguishable  from  AdlingUm  v.  Conn,  inas- 
much as  this  is  devised  expressly  in  trust. 
Hilary  Term,        The  testator  gave  several  legacies  by  his  will,  which 

1701*  •  • 

Uacroft  v.  ^e  directed  to  be  raised  out  of  his  real  estate;  and,  among 
aBrTsaa.  Pthers,  a  legacy  of  lOOOl.  to  the  hospital  in  the  county 
of  L,  and  specifically  bequeathed  his  personal  estate. 
The  legacy  was  of  course  void  by  the  statute  of  roort- 
paaiiK  Bijt  the  testator,  by  a  codicil,  revoked  this 
legacy  of  lOOOl.  to  the  hospital  in  the  county  of  I*  and, 
instead  thereof,  be  gave  the  sum  of  500\.  to  the  hospital 
pa  the  county  of  N.  ijrithoiH  mentioning  any  particular 
s.  ■  '  fun4 


fee.  HL      OfDrvis*  of  tUal  Estate,  fit.  ItS 

feitf  art  of  wttidh  the  same  was  to  be  paid.  By  the 
itttee  oodtcil,  he  revoked  several  other  legacies,  and, 
msfcsd  thereof,  (gave  smaller  legacies  to  the  same  legatees, 
without  mentioning  any  fund  out  of  which  the  same 
wire  to  be  paid.  On  behalf  of  the  hospital  of  the  county 
of  N.-the  Attofney-general  contended,  that  the  legacy, 
bciag  given  generally  by  the  codicil,  must  be  payable 
eat  of  the  estate ;  and  that  k  might  be  reasonably  sup- 
plied, thai  after  making  his  will  the  testator  was  apprised 
of  the  invalidity  of  the  charitable  bequests  charged  on 
his  real  estate,  and  .  therefore  revoked  them,  and  be- 
queathed other  legacies  generally  out  of  his  personal 
estate. 

But  Lord  Chancellor  Thui  low  thought  that  the  codicil 
only  meant  -to  alter  the  quantum  of  the  legacies  in  some 
esses,  and  4he  objects  of  them  in  others,  but  not  the 
fund  out  of  which  they  were  to  be  paid ;  and  that,  there* 
fore,  the  legacy  to  the  hospital  in  N.  was  void* 

An  restate  was  devised  to  a  corporation  (which  cannot  1  Bra.Ch*,lUt. 
take  by  the  statute  of  mortmain),  in  trust,  not  for81' 
charitable,  but  for  private  uses ;  the  uses  are  not  defeated 
by  this  deficiency  of  the trustee;  but  the  trust  is  suffi- 
ciently cheated  to  fosttn  itself  upon  any  estate  the  law 
may  raise:  this  is  ^he  ground  on  which  courtp  of  equity 
have  decreed  in  cases  where  no  trustee  is  named :  aqd 
therefore  the  heir-at-law  becomes  trustee*  to  the  uses  of 
ibettlL 

im  the  case  *m  the  will  of  Sir  John  Jamts,  a  real  i  Vcs.  109. 
estate  was  to  be  turned  into -money  by  a  limited  time, 
and 'then  for  the  heneBt  of  two  hospitals:  Lord  Chan* 
ceUorHardwtcke  beldthis  to  be  within  the  statute. 

If  a  person,  who  has  .defrauded  a^charhy  of  any  bequest  friud. 
or  otherwise,  purchases  land  in  another's  name,  and Dakc'  1S'V 
diss ;  hb  hair  procures  him  whose  name  was  used  to 
•sll  the  land  to  another,  «nd  .so  .the  heir  receives  the  pro* 


126  OF  MORTMAIN  ANl>  CHARITABtK  (JS&S.      Part.  IL 

duce  thereof;  this  money  in  the  hands  of  the  heir  shall 
be  assets  in  equity  to  recompense  the  father's  fraud:  so 
if  the  party  whose  name  was  used  reconvey  to  the  heity 
the  land  shall  be  assets  in  equity,  because  he  comes,  in 
upon  a  trust  descended. 
4  Brown,  304.  A  bequest  of  real  and  persona]  estate,  intrust,  to  take 
i?0Sjr  j         *  house  on  lease  or  otherwise,  and  establish  a  school  for 

Blandfordv.  #  * 

Thackcrdi.       the  reception  of  the  children  and  grand -children  of  the 

8.  c.  JUD*      '  testator's  relations,  naming  them  as  they  should  attain 

the  age  of  seven  years,  until  fourteen  years,  and  then 

put  them  out  apprentices,  and  admit  others  as  the  yearly 

income  would  allow,  &c. 

This  was  held  to  be  gopd  as  to  the  particular  objects 
only,  and  bad  as  a  general  charity.  Lord  Tkurlowj 
chancellor,  said,  he  could  only  devise  a  plan  for  the 
education  of  the  objects  of  the  testator's  bounty,  and 
direct  an  enquiry  who  are  such:  as  far  as  it  tended  to 
establish  a  charity  for  general  purposes,  it  was  void  by  tbfl 
statute  of  mortmain,  and  dismissed  the  bill  as  to  the 
Attorniy-generaL 
4  Brown,  bid.       But  in  a  subsequent  case*  a  gift  of  stock  bequeathed 

i!um,¥i7»i!~  *or  tlie  benefit  °f  a  son  f°r  his  life,  with  remainder  W 
his  children ;  and  in  default  of  any,  then  to  be  applied 
towards  establishing  a  school  for  the  poor  children  of  a 
parish : 

•  Lord  Thurlow  thought  that  under  this  disposition  he 
could  not  have  directed  any  part  to  be  applied  to  the 
purchase  of  land  or  building — that  the  master  might 
teach  in  his  own  house  or  in  the  church  ;  and  therefore 
he  ordered  a  scheme  to  be  laid  before  the  master,  which 
should  not  include  the  application  of  any  part  of  the 
dividends  to  the  purchase  or  renting  land.     • 

4  Brown,  419.       Samuel  Travers,  by  will  in  1724,  devised  the  residue 

ATI* 

leyfi7#w.arU  °f  h*s  rea' an(*  Personal  estates  in  trust,  to  settle  an  an- 
nuity of  6ol.  for  each  of  seven  gentlemen,  to  be  added  f 

*  the 
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thepoorknightsofWindsor,issuingoutofanestateof  A06l« 
per  annum  in  Essex,  and  praying  that  his  majesty  would 
incorporate  them,  and  enable  them  to  hold  lands  in  mort- 
main ;  and  that  a  building,  the  charges  whereof  should 
be  paid  out  of  his  personal  estate,  should  be  erected  near 
the  castle  for  their  habitation,  who  were  to  be  superan- 
nuated or  disabled  lieutenants  of  English  men  of  war, 
and  gave  the  rest  of  his  estates  to  Christ's  Hospital,  for 
educating  boys  in  the  mathematics. 

In  1729  a  decree  established  this  will ;  and  Holditch, 
the  surviving  executor,  afterwards  died,  leaving  a  will, 
by  which  he  stated  the  intricacy  of  Travers's  affairs,  and 
the  long  depending  litigations  thereon,  and  considering 
his  relations  who  wanted  assistance,  and  deeming  the 
bequest  for  Christ's  Hospital  the  best,  he  bequeathed  the 
sum  of  0OOO1.  stock  in  his  name,  and  20001.  cash  to- 
wards the  uses  of  Travers's  will;  the  bill  having  stated 
that  the  estates  were  more  than  sufficient  for  the  charita- 
ble purposes  of  the  will. 

Lord  Thurlow.— If  the  testator  might  be  allowed  to 
explain  his  own  meaning,  the  court  could  not  injustice 
apply  the  legacies  to  any  other  charity  than  that  of 
Christ's  Hospital*  A  question  might  have  been  seri- 
ously made,  if  Travers's  estate  had  not  been  sufficient 
for  the  establishment  of  the  charity  for  the  poor  knights  5 
bat  when  the  gift  is  to  two  purposes,  the  one  good  and 
the  other  bad,  the  court  would  never  apply  it  to  the  one 
which  is  bad. 

The  corporation  of  London,  by  their  charters,  may 
purchase  lands  in  mortmain  to  the  value  of  200  marks, 
per  annum  5  and  hence  Sir  R.  P.  Arden,  the  master  of 
the  Rolls,  took  occasion  to  notice,  that  some  had  set  up  a' 
doctrine  that  lands  iuLondqawere  not  within  the  statute 
of  mortmain,  and  might  be  devised  to  charities ;  but 
bat,  on  looking  into  the  last  act  (9  Geo.  II.  c.  36.) 

which 
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which  cleared  all  the  .doctrine  on  the  fubject  of  mort- 
main, he  was  decidedly  of  opinion,  that  lands  in  London 
were  not  exempted  by  that  ad,  and  that  no  customs  of 
the  city  could  be  set  up,  for  they  were  not  reserved  out  of 
the  act** 
a  Vct.jan.io4.  A  trust  of  real  and  personal  estate,  for  maintaining  a 
BcdwcS,  i8oi.  botanic  garden  at  Stockwell,  which  the  testator  conceived 

would  be  for  public  benefit,  was  declared  void. 
10Vcs.j1m.93.  Bridget  Btvan,  by  will  in  1779*  devised  a  bouse  in 
atjT  Z*qu^  Carmarthen  to  trustees  in  fee,  to  deposit  therein  all  the! 
bibles,  testaments,  and  other  religious  books  and  tracts, 
for  the  use  of  the  Welch  charity-school,  for  the  increase 
and  improvement  of  Christian  knowledge,  which  she 
should  have  at  her  death,  and  all  other  books  and  tracts, 
as  in  pursuance  of  the  trusts,  should  be  purchased  or 
given  for  those  charitable  purposes,  and  for  that  purpose 
her  servants  were  to  Kve  there,  who  should  look  after  the 
books,  and  she  gave  her  residuary  personal  estate  for  the 
use  of  those  schools  as  long  as  they  should  continue,  and 
for  the  increase,  fee.  as  the  trustees  should  think  conducive 
to  the  said  charitable  purposes,  with  consequent  direc- 
tions. 

Upon  the  enquiry  directed  into  the  nature  of  the  cha- 
rity, it  appeared  that  the  institutions  or  establishments 
were  generally  known  by  the  name  of  the u  Welch 
Piety,"  or  the**  Welch  Circulating  Charity  Schools;" 
the  nature  and  purposes  of  which  were,  to  teach  the  poor 
ignorant  people  the  Welch  language,  and  to  teach  men, 
-women,  and  children  of  all  ages  to  read  \  who,  by  reason 
of  their  poverty,  were  unable  to  pay  for  learning,  and  in 
some  places  to  write,  and  for  that  purpose  to  find  them 
bibles  and  other  religious  books,  and  also  to  te*ch  them 
the  church  catechism,  and  to  instruct  them  te  the  jffin- 

•  Sitti**  St  Hoik  iAecMWwtlrawTcnn,  ifsS; 

ciplos 
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-qpb.cfthe  Christian  religion  according  to  the  church 
rf&gbuid?  and  that  the  institutions  were  commenced 
V  Gnjjf^  Jo***,  ki  173S,  with  the  assistance  of  the 
*o#e$  for  Ike  promotion  of  christian  knowledge,  and  the 
voluntary  contribution  of  himself  and  others,  and  thai 
the  mao&or  ui  which  they  were  conducted  by  G.  Jones  . 
was  by  seddiog  Welch  school  -toasters  to  the  several 
parishes  in  North  and  South  Wales  to  open  schools  at 
the  request  of  the  officiating  minister  and  parishioners* 
who  sent  petitions  for  that  purpose;  appointing  in* 
fipectois  to  examine  the  scholars,  and  to  see  that  the 
tasters  attended  to  their  duty;   . 

Lord  Eldon,  chancellor,  said,  The  establishment  in- 
volved circumstances  to  be  looked  at  with  great  jealousy, 
conducted  under  no  authority,    the  school-master  ap» 
pointed  undet  the  sanction  of  no  licence,  the  nature  of  the 
books  beyond  bibles  and  testaments  hot  ascertained,  and 
the  residence  of  persons  sent  to  different  parts  regulated 
upon  a  system  directly  contrary  to  the  establishment  of 
this  country,  which  gives  the  school-master  a  connection 
*ith  the  place  for  life.    That  this  ease  differed  from 
Swum  v.Yeate.    If  there  was  nothing  more  in  this  will 
.    I  should  be  bound  to  say,  that  whether  there  is  more 
or  less  objections  to  the  words  "  other  religious  books 
tod  tracts,"  there  is  a  denotation  of  a  religious  purpose, 
to  which  the  fund  may  be  applied,  with  an  option  how 
fct  should  be  applied ;  and  I  must  execute  one  term  of 
that  option. 

The  next  abjection  is,  that  the  testatrix  contemplated 
&  charity  that  was  to  have  continuance ;  and  did  not, 
tf  H  was  not  to  have  continuance,  devote  it  to  any  cha* 
rttabfe  purpose  whatsoever.  But  upon  the  whole  she 
contemplated  the  two  events,  that'  it  might  or  might  not 
have  continuance,  and  when  the  charity  subsisted  upon  * 
Voluntary  contributions,  of  necessity  it  could  only  last 

k  while 
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while  they  lasted  ;  and  she  meant,  looking  to  the  con- 
tinuation of  the  subscriptions,  but  knowing  they  might 
fail,  that  as  long  as  ber  personal  estate  would  supply 
the  purposes  of  this  charitable    institution  so  long  k 
should  be  applied.    That,  therefore,  is  no  objection.    I 
am  also  of  opinion,  that  there  is  expression  enough  in 
this  will  to  compel  me  to  say,  that  even  if  that  charity 
had  not  continued,  and  she  meant,  it  should  be  applied 
to   that ;    she  yet  meant  more ;  and  has   provided  for 
charitable  purposes  that  might  or  might  not  be  connect- 
ed with  that  charity ;  and  the  distribution  of  books  for 
the  promotion  of  christian  knowledge  is  expressed  so, 
that  it  appears  she  did  not  mean  her  purpose  to  fail,  if 
the  particular  mode  of  promoting  christian  knowledge 
by  this  plan  as  to  Welch  schools  did  not  take  effect. 
-Therefore,  even  if  those  charities  had  ceased,  this  pro- 
perty must  be  applied  to  the  charities  to  which  she  was 
adverting.    If  it  were  otherwise,  it  would  be  very  diffi- 
cult to  say  it  should  not  be  applied  to  charity ;  that  is, 
that  a  discontinuance  of  the  charity  operated  by  her  own 
act,  would  authorise  her  to  take  the  personal  property  of 
the  testator,  which  she  ought  to  have  applied,  to  give 
continuance  to  the  charity  as  long  as  it  could  continue. 
The  next  consideration  was,  whether,  upon  the  whole 
taken  together,  this  charity  is  so  ingrafted  into,  connected 
with,  and  placed  upon,  an   establishment  in  real  pro- 
perty, that  the  charity  cannot  subsist,  as  the  real  estate 
Biandfordw.     is  so  given.    It  is  not  necessary  to  be  executed  in  that 
i2o.CrC ' an  *  house  ;  she  meant  it  to  be  subservient  to  the  distribution 
*  of  books,  but  it  .is  not  necessarily  connected  with  her 
purpose,  for  the  will  contemplates  the  time  when  the 
charity   might  continue,  and   the  house  might  be  no 
longer  applicable.   Next  contemplating  the  circumstance 
that  the  charity  might  not  continue,  she  meant  to  give 
her  property  generally  to  charitable  purposes,  connected 
4  -  with 
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With  i  scheme  for  the  promotion  of  christian  knowledge: 
l/ptm  the  whole,  therefore,  there  id  not    enough    to 
bring  it  within  the  authority  of  those  cases,  where  the 
principal  devise  of  the  land  having  failed,  the  bequest  oi 
the  personal  property  is  so  connected  with  it  that  it  must 
fail  too.    There  is  enough  in  this  will  to  give  the  per- 
sonal property  to  charitable  purposes  connected  with  the 
plan  of  promoting    christian  knowledge.    They  were 
directed  to  propose  a  scheme,  regard  being  had  .to  the 
species  of  charity  in  her  contemplation*  and  to  necessary 
checks  upon  the  institution;  so  as  to  render  it  conforma- 
ble to  the  establishments  of  the  country.    An  unlicensed 
school  would  nol  be  consistent  with  that  view,  which 
this  court  ought  to  take  of  Such  an  institution,  carrying 
it  into  effect  in  th4  execution  of  such  a  plan. 

A  devise  of  a  reversion  in  land  to  trustees  of  a  me- 
thodist  congregation,  to  be  applied  as  they  should  think 
fit,  is  not  bound  by  the  statute  of  mortmain.  This  was 
held  upon  a  special  cade  reserved  from  the  Coventry 
assizes*  upon  ah  ejectment  brought  by  the  trustees  against 
a  person  in  possession  upon  the  will  of  F.  Faulkner, 
who,  ih  1 765,  devised  the  lands  in  question  to  trustees 
after  the  decease  of  his  wife,  to  raise  a  sufficient  sum 
thereout  to  pay  legacies*  "  and  the  overplus  or  reversion 
of  the  premises  to  be  applied  by  them,  and  the  officiating 
ministers  of  the  congregation  or  assembly  of  the  people 
called  Methodists,  that  then  usually  or  should  for  the 
tone  being  assemble  at  Longford,  and  as  they  should 
from  time  to  time  think  n't  to  apply  the  same/'  with 
{ftwer.to  appoint  new  trustees  in  case  of  death,  and  ap*» 
pointed  his  wife  residuary  legatee  and  sole  executrix. 

It  was  contended  that  this  was  not  within  the  statute* 
because  the  uses  were  indefinite*  (viz.)  as  they  should 
think  fit  to.  apply  the  funds.  The  application  being  in 
their  discretion,  they  may  apply  the  funds  to  other  than 

K  2  charitable 
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S^T66^      charitable  uses,  to  mcts  of  benevolence  and  libertdky, 

Btsnop  of  Dllr« 

htm,  i  Vezcy,  which  have  been  considered  not  to  be  charitable  uses, 
jun.  399.  N.  s,      Tjlc  cQupt  thoUgnt  ^  thc  applied}©!,  fo  this  case  was 

left  to  the  trustees  still  more  indefinitely  than  it  was  in 
that  ease.  As  to  the  legal  estate  it  was  held  to  remain 
in  the  trustees  to  reimburse  themselves  the  payment  *f 
debts  and  legacies.  If  it  were  a  devise  to  charitable 
uses,  then  the  legal  estate  resting  in  trustees  Would  it- 
peal  the  statute* 

The  court  resolved,  that  this  was  nothing  like  a  devise 
to  charitable  uses.  The  trustees  might  apply  the  estate 
to  any  use  they  thought  fit.  The  will  did  not  aim  at 
confining  them  to  apply  it  to  charitable  uses  \  it  was  left 
to  their  caprice,  and  unless  the  court  could  say  that  it  was 

Toone  ».  Cope-  a  devise  to  a  charitable  use,  it  was  not  within  the  statute. 

5*^1*22 L*4'      The  trustees  recovered  at  law,  however  chancery  might 

i«°*.  afterwards  dispose  of  the  fund. 


SECTION   IV. 
Of  Devises  of  Rents,  &c. 

Rents*']  By  this  word  in  the  outset  of  the  act,  k  is 
clear  the  legislature  meant  to  restrain  any  bequest  of  i 
lease,  or  a  leasehold  term,  or  premises  held  on  lease  ft* 
years,  or  money  to  be  laid  out  in  the  "purchase  of  a  lease 
for  years,  to"  a  charity ;  for  though  that  is  merely  per" 
sonal  estate,  yet  it  is  an  incumbrance  upon  the  land,  and 
savours  of  the  realty,  and  the  act  forbids  the  giving  aajr 
aVczcy,  183.  charge  or  incumbrance  affecting  any  lands  s  and  if  the 
rents  should  remain  unpaid,  a  charity  could  nor  proceed 
by  distress ;  tor  this  would  be  putting  itself  in  the  condi- 
tion of  an  owner  of  land,  which  it  could  hot  take  by  dt* 
vise,  or  purchase.  '  But  a  charity  may  hire  a  house  or 

lands 
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koto  »  the  name  of  some  of  the  trustees ;  and  if  they 
vt&faubed'in  their  possession,  they  will  be  accountable 
to  the  charity  ftp  all  the  damages  they  shall  recover  Duke,  us. 
igtiaafctbe  treapaasen 

But  an  estate  held  for  charitable  purposes,  prior  to  this 
act,  will  stilt  be  preserved:  thereto,  and  the  court  will  al- 
vayaaapport*  charity  whether  incorporated  or  not,  with  i  Ve*«jr,  4tya. 
its  utmost  aid,  and*  will  rather  settle  its  right,  than 
dismiss  an  information.  Yet  where  a  parish  had  for* 
mtrU  purchased-  lands  for  a  charitable  use,  and  after*  _      _ 

...  ,     .  .     .  rnc.  Cna.  MS. 

wards,  when  the  rents  were  much  improved,  the.  vestry  Atty.  v.  Han, 
niwta  sum  by  annuities,  and  the  trustees,  by  their1703' 
outer,  dunged: these  lands  as  security  for  them,  the  parish- 
kkktb  fifed«a,  bill  to  set  aside  thisiontract  as  a  breach  of 
*rir  tauft  bufc  theic  bill  was  dismissed* 

Ptariou*  to  tho-  surrender  of  all  the  charter-lands  ofAty.-Geneni 
Navcasti*.und#*-lm6,  to  the  crown,  in  1684,  a  lease  for  Bam.Ca.Cha. 
MOOyeam  wa»  privately  granted  to  one  Ballard  and1*1* 
othcN,  in  trust  to  permit  the  corporation  to  dispose  of 
the  rents  and  profits  thereof,  for  the  maintenance  of  a 
minister,  and  relief  of  the  poor  inhabitants  of  the  borough, 
ia  such  manner  as  the  corporation  should  think  proper. 
The  lease  lay  dormant  many  years,  till  the  executor  of 
Ac  last  surviving  trustee  assigned  it  to  Offiey  \  and  dur- 
ing the  interval  the  corporation  continued  in  possession 
•f  the  premises,  and  managed  the  estates  themselves,  as 
they  had  done  before;  out  of  which  they  maintained  the 
poor,  for  whom  there  was  no  rate.  Information  was 
filed  against  the  corporation,  to  establish  the  lease  and 
alignment  for  the  residue  of  the  term,  and  the  charity 
to  which  the  lands  were  subject,  &c. 

As  to  the  charity,  Lord  Chancellor  Hardwicke  said- 
It  has  been  said,  that  whatever  becomes  of  the  term,  or 
A*  assignment,  it  appears  that  the  estate  was  applicable 
to  a  charity,  and  that  upon  that  ground  this  court  ought 

K3  to 
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to  interpose.  And  in  that  it  has  been  rightly  said;  for  if 
an  information  is  brought  in  the  name  of  the  Attorney- 
Genera!,  and  it  appears  that  there  is  a  charity  which  this 
court  ought  to  support,  though  the  information  is  mii- 
lbid.  4oo.  taken  in  praying  such  relief  foi  the  charity  which  cannot 
be  had,  yet  the  court  will  not  dismiss  the  information, 
but  will  support  the  charity  in  such  manner  as  can  be 
by  law.  It  has  been  said,  that  there  does  not  appear  to 
be  sufficient  evidence  to  shew,  that  this  estate  belonging 
to  the  corporation  was  subject  to  a  charity ;  but  that  does 
sufficiently  appear. 

It  is  recited  by  the  lease  of  1684,  that  the  issues  of 
these  lands  were  employed  towards  the  relief  of  the  poor 
inhabitants  of  the  x  borough,  and  the  minister  of  the 
town,  and  other  pious  uses.  This  is  evidence,  that  ante? 
cedent  to  the  lease  the  rents  used  to  be  employed  in  that 
manner.  And  though  it  is  suggested  that  this  is  a  fic- 
tion in  the  recital,  yet,  his  lordship  said,  he  would  not 
presume  it  to  be  so,  unless  evidence  had  been  shewn, 
that  before  the  making  that  lease  the  rents  and  profits 
were  applied  in  a  different  manner ;  but  no  evidence  of 
that  sort  has  been  given.  And  it  appears  too,  from  ex- 
pressions dropped  in  the  entries  in  their  books,  that 
some  of  their  estates  were  given  them  by  private  donors 
for  charitable  purposes.  The  usage  likewise  since  that 
time  is  evidence  of  the  usage  precedent ;  namely,  that 
the  rents  and  profits  were  so  applied  before  that  time; 
and  since  that  time  the  profits  of  these  estates  have  been 
employed  for  this  purpose. 

The  minister  has  been  maintained  out  of  them,  not  in- 
deed by  having  a  certain  allowance,  for  sometimes  he 
has  had  20l.  sometimes  ul.  per  annum,  and  sometimes 
nothing  ;  and  the  poor  have  been  maintained  out  of 
them  constantly.  There  have  been  no  instances  of  a  rate 
in  this  town  made  for  their  relief. 

For 
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Tor  these  reasons,  his^ordship's  opinion  was,  that  the 
charity  most  be  established ;  however,  it  deserved  con- 
sideration  in  what  manner  it  should  be  established.  He 
slid,  the  charity  must  be  so,  which  is  for  the  support  of 
the  minister  ;  the  difficulty  is  concerning  the  quantum  • 
he  must  have.  The  right  way  is  to  decree  these  estates 
ts  be  subject  to  the  maintenance  of  the  minister,  and  the 
other  charitable  purposes,  according  to  the  discretion  of 
the  corporation  %  with  liberty  to  apply  to  the  court  in 
case  the  corporation  do  not  exercise  their  discretion  in  a 
reasonable  manner.     And  so  decreed. 

A  devise  of  the  whole  profits  of  an  estate  t<vcbarity ;  ,758«   Atty.»  ^ 
if  the  rents  increase  they  go  to  increase  the  charity.— Lord  Amb.  190. 
Haidwicke,  C. 

Sir  David  Williams,  by  will,  15th  Jan.  1612,  devised 
fbe  whole  profits  of  the  tithes  in  Ckuentber  in  Brecon,  to 
be  disposed  of  forever  to  the  uses  thereafter  specified ; 
and  then  gave  to  several  charities  and  other  public  uses 
several  certain  sums  to  be  paid  annually ;  all  which  sums 
taken  together  made  up  the  value  of  the  tithes  at  that 
time.  The  tithes  had  since  been  greatly  increased,  and 
then  produced  annually  more  than  sufficient  to  answer 
tho6e  particular  sums  in  the  will. 

Query,  Whether  the  surplus  should  be  applied  in  aug- 
mentation of  those  uses,  or  should  go  to  the  heir-at  law  ? 
The  case  cited  at  the  bar,  of  Tbetford  School,  8  Co.  130. 
i*  to  the  purpose :  but  a  difference  argued,  that  the 
estate  in  that  case  was  given  to  feoffees.  In  this  case 
the  heir-at-law  is  the  trustee  5  and  testator  might  intend, 
if  any  surplus,  his  heir-at-law  should  have  it.  But  in 
Tbetford  School  case  the  surplus  must  have  gone  to  the 
feoffees.  Indeed,  at  the  time  that  case  happened,  courts 
of  justice  had  not  discovered  that  the  feoffees  would  be 
trustees  for  the  heir-at-law  of  the  surplus,  if  there  should 
he  any.    But  this  case  is  stronger  than  that:  for  the 

K  4  testator 
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testator  declares  the  whole  profits  should  be  applied; 
and  being  the  case  of  tithes,  it  is  much  stronger  still, 
because  tithes  are  uncertain,  and  might  by  thin  time  bane 
been  of  much  less  annual  value,  by  changing  th»  arable 
into  pasture,  8cc. — It  is  a  clear  case. 

Refer  it  to  the  Master  to,  &c.  But  I  dp  not  intend 
all  the  uses  should  bp  proportionally  augmented ;  such 
as  10s.  for  an  annual  serraqn,  8pc.  need  no  greater  al- 
lowance, unless,  as  the  clergy  in  Wades  are  in  general 
|U  provided  for,  the  augmentation  to  be  considered  at 
adding  to  his  provision. 

This  case  was  authority  for  a  subsequent  decision,  in 
Atty.  v.  Sparkes,  by  Sir  John  £}trange,  who  sat  for  Lord 
Chancellor  Hardwicke ;  whpre  the  rents  and  profits  had 
increased,  the  augmentation  was  decreed  in  favour  of 
the  charity,  which  must  have  borne  any  loss  by  a  de- 
*  Vera.  aw.  crease. — Vide  Atty.  v.  Mayor,  fee  of  Coventry :  Aptold 
v.  Atty.  in  1753. 

A  lease  fof  years  held  under  the  Crown  of  the  right  o£ 
laying  mooring  chains  in  the  river  Thames  was  devised 
to  a  Charity. 
1750.— Negas       Sir  Thomas  Clarke,  master  of  the  rolls,  held  this  to 
AnS^oT/       ^C  clearly  a  franchise,  like  a  market,  which  may  ^  m 
other  persons  than  the  owner  of  the  soil  that  makes  it 
unnecessary  to  consider  in  whom  the  right  of  the  *>il  is*' 
It  is  an  inheritance  vested  in  the  crown,  and  granted  out 
for  years ;  the  rent  is  reserved  to  the  king,  his  heirs,  and 
successors,  payable  at  the  Exchequer*    This  put  an  end 
to  the  only  question  which  was  made  on  behalf  of  the. 
charity,  that  it  was  no  part  of  the  land.    The  chains 
being  moveable  makes  this  franchise  no  more  personal 
than  fairs  or  markets  are.    This  is  a  grant  of  an  interest 
in  the  inheritance. 

In  Hall   v.  Grey-Coat- Hospital,    1747,  Fortesev*, 
master  of  the  roils,  was  of  opinion,  that  a  mortgage  in, 

fa 
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fet  is  within  the  statute  of  mortmain.    la  Jity.  v.  Mer- 
rviu,  Sir  JaAn  Strongs  considered  a  mortgage  in  fee  to 
bean  mterest  in  the  land. 
And  where  ail  estate  is  granted  or  devised  for  a  charity,  Atty.  v.  Habere 
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and  the  rents  are  afterwards  increased  by  the  trustees,  there  pany>  4  Brown 
it  qo  resulting  trust  for  the  heir-at-law  $  but  the  charity  »oa.sV«.Jun. 
shaU  have  the  advantage  of  the  surplus*    The  found** 
tida~schqol  at  Newport,  established  by  William  Adams, 
under  a  deed  in  11166)  and  subsequent  charter  and  act 
of  Parliament ;  and  by  pother  deed  placed  by  him  under 
the  direction  of  the  Haberdashers'  Company,  during  hi*, 
life-time,  they  were  to  receive  and  dispose  of  the  rent* 
aad  profits  in  the  payment  of  the  several  yearly  sums, 
aftat-uieiitioned,  and  had  power  to  let  the  land,  and  to 
make  leases,  reserving  the  rent  of  1751.  or  more,  exclusive  * 
of  laws,  and  pay  201.  a  year  to  a  preacher,  and  other  sum* 
for  a  schoolmaster  and  usher,  and  for  four  exhibitions,  and 
other  stipulated  uses.    The  rents  amounted  to  the  same 
as  the  sums  thus  directed  to  be  paid,  and  at  their  expira- 
tion the  Company  increased  the  rents  to  4001.,  and  had 
applied  the  surplus  to  their  own  use,  which  was  now 
claimed  by  the  heir-at-law ;  and  a  bill  was  filed  for  Sot 
account,  and  to  establish  and  increase  the  charity  ;  and 
the  question  was  whether  the  testator's  intention  was, 
that  the  whole  rents  should  go  to  the  charity.    All  cases 
of  this  kind  resolve  themselves  into  the  intention  of  the 
donor.  v 

Lord  Commissioner  Eyre  said,  he  could  not  bring  hi$ 
mind  to  think  there  was  any  resulting  trust  for  the  heir* 
at-law,  according  to  the  general  intent  of  the  parties,  to  - 
be  gathered  from  both  the  instruments  taken  together. 
The  import  of  the  first  deed  was,  to  convey  the  whole 
estate  to  the  charity.  If- nothing  more  had  been  done* 
all  that  would  have  Jjeeix  necessary  would  have  been  to 

have 
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have  come  here  to  have  a  plan  formed  for  carrying  it  into 
execution ;  but  the  second  deed  shews  it  to  be  his  inten- 
tion to  have  the  disposition  of  the  rents  and  profits  for 
his  life,  making  the  payments  for  the  charily.  He  did 
afterwards  make  a  lease  of  it  to  a  relation,  reserving  1751. 
rent.  When  these  objects  were  satisfied,  the  trusts  were 
secured  as  far  as  it  was  confined  to  1751.  a-year;  and 
then  the  general  trusts  in  the  first  deed  were  to  be  exe- 
cuted. With  respect  to  the  heir,  there  could  be  no 
intention  in  his  favour.  It  is  argued  on  the  ground  of 
omission,  because  there  is  nobody  else  to  take.  In  the 
^  usual  case,  the  surplus  results  to  the  charity ;  it  is  not 

necessary  to  look  further  for  objects:  it  must  be  applied 
for  the  benefit  of  the  charitv,  either  to  extend  it  to  new 
purposes,  or,  which  is  better,  to  encrease  the  present 
provisions.  The  charity  being  limited  for  a  time,  the 
accumulation  must  go  to  the  purposes  of  the  charity. 
There  is  no  such  necessity  that  we  must  decree  it  to  the 
heir  for  want  of  objects $  and  therefore  there  is  nothing 
resulting  to  him — therefore  there  must  be  an  account  of 
the  rents  and  profits,  &c.  And  the  other  lords-com- 
missioners (Ashhurst  and  Wilson)  consenting,  decreed 
accordingly. 

Consequent  to  this  principle  of  the  encrease  of  rents 
belonging  to  the  charity  to  whom  they  were  devised, 
arises  the  improvements  of  charity  estates;  which  im- 
provements the  trustees  are  bound  to  regard,  as  to  all 
land  held  in  mortmain,  without  adding  to  the  lands :  for 
whatsoever  is  already  in  mortmain  is  to  be  improved, 
but  cannot  be  augmented. 
fVes.jun.  is?.  Edwai*d  Tawney  having  by  deed,  inrolled  in  179?, 
Atty.v.  Par-     established  alms-houses  in  Oxford,  afterwards  by  will  in 

SGtfSj  1903.  i 

1800  gave  the  interest  of  stock  to  th$  alms-men,  and 
the  remainder  of  such  interest  to  balaid  out  in  rebuild* 

ing 
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lag,  repairing,  altering,  or  adding  to  and  improving  tht 
boasts  and  ground,  for  their  benefit)  and  the  residue  of 
bis  estate  to  his  nepbew  and  niece. 

It  was  contended  for  the  charity,  that  in  the  cases 
before  Lord  Hardwicke,  it  is  taken  to  be  clear,  that 
where  there  is  land  in  mortmain,  there  is  no  objection 
to  repairing,  improving,  and  even  building  upon  that 
land,  according  to  Attorney  v.  Bowles ;  and  the  late 
esses  take  the  same  course  against  the  opinion  of  Lord 
Nortbingtonj  in  Attorney  v.  Tyndal,  and  the  subsequent  a  Vet!  is«l 
cases.  Am.  aw- 

On  the  other  side  it  was  suggested,  whether  under 
the  words  "  adding  to"  the  testator  did  not  intend  that  • 

the  trustees  should  not,  if  they  thought  fit,  purchase 
laud  for  the  charity,  and  then  one  object  being  illegal, 
whether  the  whole  is  not  vitiated.  That  Lord  Northing* 
ten  held  the  object  was  to  prevent  the  melioration  and 
improvement  of  land  in  mortmain. 

Lord  Eldon,  chancellor.  In  the  present  state  of  this 
doctrine  of  this  court,  as  the  testator  had  in  his  life- 
time effectually  conveyed  the  land,  so  as  to  satisfy  the 
statute  for  this  charity,  even  if  no  will  had  been  made 
for  the  purpose  of  maintaining  and  supporting  these  poor 
men  and  women,  the  will  being  intended  only  to  operate 
as  prescribing  the  mode  in  which  they  are  to  be  main* 
tained  and  supported,  this  bequest,  according  to  the  cur- 
rent of  modern  authorities,  so  far  as  it  is  to  be  understood 
not  to  direct  purchases  of  land  to  be  made,  is  good :  but 
as  far  as  the  words  adding  to  relate  to  some  part  of  the 
context,  it  is  not  good ;  for  it  is  only  adding  to  mes*- 
suages,  which  I  may  consider  to  be  upon  the  ground 
already  in  mortmain  :  but  it  is  "  adding  to  and  improv- 
ing the  messuages  or  tenements,  ground  and  appur- 
tenances." I  agree^with  the  late  cases,  which  go  a 
great  way  to  establish,  that  the  court  cannot  put  such  a 

construction, 
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construction  nponr  th>  word. "  ejeet"  as  w*s  put-  upen 
that  word  in.  former  ca#t*;  and  that,,  prima  ftu£e>  the 
testator  must  be  taken  to.  mean  by  that  word,  thai  lam} 
shall  be  bought..  I  think  the  good  sense  ia  with  the 
later  cases;  requiring  that  the  testator  hitmelf  should 
have  manifested  hi*  purpose  to  be  sufficiently  answered, 
if  they;  could  hire  or  beg  land,  according  to  the  expres- 
sions in  the  different  cases.  In  this. case  it  is  dear  the 
testator  has  adverted  to  land  already  ia  mortmain*  ad* 
vehing  to  hi*  own  deed* 

AmKar**   .        Harris  v>  Barnes 9   Attorney  v.  Chester,   and  many 
other  cases*  establish,  that  subsequently  U>  Attorn^  y. 

•  T-pniaX*  at  leaat  a  bequest  of  mpney,  to  be  laid  out  as  ia 

this  instance*  is*  good.  I  am  disposed  to,  follow  the  later 
authorities* which  are  very  numerous.  hkAtJermpv,Nashf 
though  the  demurrer,  appears  in  the  book  to  be  allowed* 
without  any  reaaons,.  I,  have  reason  to  know  LorclThuf- 
low's  opinion  was,  that  if.  $  testator  directs  a.school  to  be 
built,  and  does  not  advert  himself  by  words  in  his  will  to 
a  purpose,  that  the  land  is  to  be  acquired  otherwise  than 
by  purchase,  you  ought  to  infer>  that  he  meant  it  to 
be  acquired  by  purchase;,  and  then  it  will  not  do: 
therefore  declare  the  legacy  of  stock  is  good,  so  far  as  to 
the  payment  of  SOl.  aryear  each  to  three  poor  men  and 
women,  according  to  the  will;  also  so  far  as  the  surplus 
i?  directed  by  the  will  to  be  applied  in  rebuilding,  re* 
pairing,  altering  or  improving  the  measuages>  tenements, 
grounds,  and  appurtenances ;'  and  so  far  aa  the  additions 
e  directed  by  the  will  shall  be  made  upon  the  land  con- 

veyed by  the  testator  for  the  better  residence  of  such  poor 
men  and  women :  but  that  it  is  bad,  so  far  as  any  addi- 
tions are  to  be  made  to  the  ground,  by  acquiring  other 
land* 

iiVes.jun.24i.     The  extension  of  any  charity  beyond  the  limit* 

At^v.Whi$ciy,  preacrikQ4  Dy  tjjC  founder  has  always  been  viewed  by 

tb« 
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4be  ttort  with  grcnt  caution  and  delicacy,  as  it  tentk 
to  change  the  application  intended  of  the  fande,  as  w«ll 
te&e  original  plan.  Thie  can  only  be  done  where  it  la 
<f*ke  dear  that  by  a  strict  adherence  to  the  plan,  the 
general  tibjfect  of  it  'will  not  be  destroyed :  and  the  bare 
aotiote  «f  advantage  to  inhabitants  or  others  will  not 
warrant  6«0h  an  -extension.  This  point  was  well  ©on- 
videted,  in  4»  application  for  leave  to  appoint  matters 
to  teach  4bfe  modtfn  languages  of  French,  -German,  Ua 
in  SbeafieUTs  Fft$  <b*tetHdr- School,  at  Le*&,  which 
wto  founded  in  1552>  for  the  children  of  that  town, 
vrbere  the  tnitioh  bad  been  confined  to  the  Greek  and 
Latin  languages  duly,  and  did  not  extend  4o  any  othtfr 
tanthof  education  whatever. 

The  town  having  vfcry  much  increased  in  its  trade  and 
population^  a*  well  in  respect  of  its  inland,  as  of  very 
tttedsive  foreign  trade,  carried  On  hi  a  direct  Marine* 
to  most  parts  of  Europe,  independently  and  without 
the  intervention  of  London,  the  learning  of  the  French, 
and  other  modern  living  languages,  became  a  matter  df 
{rent  otiltty  to  ttfe  merchants  of  Leeds,  and  to  ffuth  of 
the  inhabitants  aa  'were  concerned  in  its  Hade*  ***<?  * 
very  utfeful  pavt  of  education  to  the  youth  intended  for 
trade ;  and  therefore  their  free  grammar-school  had  bfe- 
eeme  insufficient  for  the  purpose  of  giving  the  necessary 
^nd  «o*t  Suitable  qualifications  to  the  rising  generation 
of  that  town  and  its  neighbourhood.  And  it  appeared, 
•ho,  by  the  toaster's  report,  that  after  a  sufficient  main* 
tenant*  Svas  provided  for  a  master  and  usher,  therfe 
would  be  4  surplus  arising  from  the  funds  of  the  charity, 
which  might  be  itaefoliy  applied  in  salaries  of  frnch  addi- 
tional master*  as  might  be  employed  in  the  Extended 
plaa  of  education  Suggested :  tad  that  th*re  was  nothing 
in  the  original  instiWrtkm  and  endowment,  fthich  nece** 

eaxily 
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larily  excluded  the  teaching  of  any  useful  kind  of  learn- 
ing, and  he  therefore  approved  of  adding  a  German 
master,  and  a  French  master,  and  a  master  for  teaching 
algebra  and  mathematics :  but  as  it  appeared  thfcre  were 
a  variety  of  schools  for  teaching  writing  and  arithmetic, 
at  a  small  expence,  and  that  a  greater  proportion  of  pre- 
judice inight  arise  to  them  than  of  benefit  to  the  town  to 
have  these  taught  free,  he  only  approved  of  thole  tfcrec 
masters  to  be  elected,  as  the  master  and  usher  have  been. 

An  exception  was  taken  to  this  report,  that  tbedono* 
had  intended  only  one  master  and  one  usher)  that  as  th? 
estates  were  copyhold,  and  as  part  of  the  rents  must  be 
set  apart  for  repairs  and  fines,  the  residue  would  not 
constitute  unreasonable  salaries  for  two  men  of  learning, 
who  were  to  derive  no  other  benefit  from  the  school  than 
their  salaries;  that  the  utility  of  the  French  and  German 
languages,  in  future  must  depend  upon  accident  and 
political  and  commercial  circumstances;  and  therefore 
it  was  not  proper  to  be  made  a  permanent  part  of  an  in- 
stitution like  the  present.  And  if  the  master  and  usher 
were  not  entitled  to  the  whole  rents,  their  salaries  ought 
to  be  augmented,  rather  than  leaving  them  to  the  discre- 
tion of  the  committee ;  but  specific  directions  should  be 
given  on  that  head. 

The  Lord  Chancellor  took  the  object  of  this  informa- 
tion, to  convert  this  old  school  into  a  commercial 
academy — that  strictly  the  cause  ought  to  be  reheard, 
and  the  court  ought  to  declare  what  is  the  charity,  but 
in  a  charity  case  that  might  now  be  done/  Upon  the 
~  principle  that  the  information  prftying  wrong  relief,  the 
court  will,  as  it  ought,  give  such  relief  as  will  do  justice 
to  the  defendant;  and  might  therefore  take  so  much 
■  liberty  with  the  record,  as  now  to  examine  and  declare 

what  U  the  charity,  and  proceed  upon  thaU 

The 
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The  question  is>  not  what  are  the  qualifications  most  Atty.  r.  fate* 
a  itabie  to  the  rising  generation  oF  the  place  where  the  Scotr- 

charitable  foundation  subsists,  but  what  are  the  qualtfi-  *  Vcs«  49»  ?*> 
cations  intended.  If  upon  the  instruments  of  donation 
the  charity  intended  was  for  the  purpose  of  carrying  on 
free-teaching,  in  what  is  called  a  free  grammar-school, 
I  am  not  awaire,  nor  can  I  recollect  from  any  case,  what 
authority  this  court  has  to  say  the  conversion  of  that 
institution,  by  filling  a  school  intended  for  that  mode  of 
education,  with  scholars  learning  the  German  and  French 
languages,  mathematics,  and  any  thing  except  Greek 
and  Latin,*  is  within  the  power  of  this  court*.  The  pro* 
position  is  quite  different,  where  the  directions  prayed 
are  founded  in  a  purpose  to  promote  the  direct  object  of 
the  charity ;  and  where  boys  are  to  go  to  this  school,  - 
who  are  not  to  learn  Greek  and  Latin,  but  are  to  have 
a  particular  part  of  the  school  set  apart,  and  the  funds 
ippfied  for  a  different  purpose  from  that  intended  by  the 
donors,  which  may  be  very  useful  to  the  rising  genera* 
tion  of  Leeds,  but  cannot  possibly  be  represented  as  use- 
ful to  this  charity.  The  difficulty  is  insuperable.  It  is 
more  agreeable  to  principle  to  increase  the  emoluments 
°f  the  master  and  usher,  for  carrying  on  the  purpose  of 
the  institution,  than  to  bring  in  masters  to  whom  the 
object  of  it  does  not  point. 

Upon  what  principle  does  the  master  set  off  the  pre* 
judice  those  other  seminaries  would  sustain,  against  the 
benefit  of  the  inhabitants  of  Leeds  ?  If  according  to  the 
plan,  every  boy  to  be  brought  to  the  school  was  to  be 
blight  the  learned  languages,  and  the  circumstance  that 
these  other  sciences  were  to  be  taught,  would  induce 
pwsons  to  send  boys  to  the  school  to  leam  Greek  and 
win  also,  that  purpose  might  have  a  tendency  to  pro- 
mote the  object  of  the  foundation.  But  if  these  plans 
ire  to  be  distinct,    the  institution  will  be  singular; 

hazarding 
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hazarding  tbe  destruction  of  all  utility  whatsoever.  This 
is  a  scheme  to  promote  the _  benefit  of  the  merchants  of 
JLeeds.  To  make  this  school!  as  a  Greek  and  Latin 
Achool,  useful,  there  must  be,  what  the  authors  of  the 
charity  express,  a  learned  man,  capable  by  his  life  and 
doctrine  of  giving  the  most  useful  information* 

His  lordship  then  declared,  upon  ihe  evidence,  that 
i^e  foundation  was  a  free  grammar-school;  for  teaching 
grammatically  the  learned  languages,  according  to  Dr. 
Johnson's  definition,  upon  circumstances,  without  varis* 
lion,  in  fact  since  the  year  1553,  as  better  interpreted 
xjf  the  natute  of  the  charity  than  any  criticism  he  couli 
form,  or  construction  upon  the  instruments.  And  he 
teld  it  not  competent  to  that  court,  as  long  A*  it  could 
.find  any  means  of  applying  tbe  charity-funds  to  the 
charity,  as  created  by  the  founder,  upon  any  general 
notion  that  any  other  application  would  be  more  bene* 
ficial  to  the  inhabitants  of  the  place,  to  change  the  nature 
of  the  charity.  A  case  piay  arise  in  which  the  will 
cannot  be  obeyed,  but  then  the  fund,  will  not  go  to  the 
heir*  upon  the  principle  that  an .  application  is  to  be 

BP.  Hereford  v.  *&*&*>  as  war  aJ  maJf  &*  5  growing  out  of  another  prin* 
Adams.  siple,  that  you  are  to  apply  it  to  the  object  intended,  if 

you  cap.  It  must  appear  by  the  masters  report,  that 
the  court  must  despair  of  attaining  that  object;  or  the 
court  cannot  enter  into  the  question,  in  what  other  way 
the  fund  is  to  be  applied.  Upon  this  declaration  of  th* 
charity,  it  was  referred  to  the  master  to  review  his  report 
as  to  any  plan  ;  in  which  it  would  be  open  for  him  to 
consider  what  was  proper  aud  necessary,  not  for  tbe 
benefit  of  the  inhabitants  of  Leeds,  but  for  the  benefit  of 
the  charity — declared  to  be  such  upon  the  record; 
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SECTION  V. 

Of  Incumbrances. 

Or  of  any  Estate  or  Interest  therein,  or  any  way* 
Charged  or  Incumbered  by  any  Person  whatsoever^ 
w  of  any  Charge  or  Incumbrance  affecting  the  same. 2 
Previous  to,  and  up  to  the  time  of  passing  this  sta- 
tute, the  courts  of  law  and  equity  were  accustomed  to 
maintain  not  only  dfevisea  of  land,  but  of  rent-charges, 
aumities,  and  other  incumbrances;  in  favour  of  charities: 
the  first  case  which  shall  be  noticed  took  place  in  Easter 
term  next  before  the  date  of  the  act,  which  is  here  pre- 
served, in  order  to  shew  the  difference  of  the  doctrine 
which  has  been  introduced  in  consequence  of  the  statute. 
This  was  upon  an  ejectment  brought  in  the  court  of 
Common  Pleas,  upon  a  question  arising  out  of  the  will, 
dated  in  1699^  of  Nathaniel  Hudson,  who  devised  real 
estates  to  his  sister,  and  the  heirs  of  her  body  ;  and  for  Scrape  v. 
want  of  such  issue,  to  his  nephew  in  fee :  and  his  moiety  c.  B.  9  Geo.  i. 
of  other  estates  to  his  sister  and  her  heirs ;  and  in  case  g^torT.'  mi 
his  sister  and  nephew  should  both  die,  having  no  issue 
of  their,  or  either  of  their  bodies,  he  gave  several  lega* 
cies  to  charitable  uses,  payable  as  annuities  forever — .  • 
remainder  to  such  uses  as  his  sister  should  appoint : 
which  payments  to  charitable  uses  be  directed  should  be 
paid  after  such  decease  of  his  sister  and  nephew,  without 
issue,  by  such  persons  as  should  enjoy  the  said  estates 
and  moities  j  and  gave  the  other  moiety  to  his  nephew 
in  fee*.- 

In 

*  A  devise  of  an  annuity  and  a  sum  of  money  to  a  person,  and  if  he  Devise  over  of 
*e  Withoui  heirs,  then  to  a  charity  j— as  this  would  be  void,  if  so  given  m°n*Y  ls  v0»d* 

L  to 
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In  1 70S  the  sister  conveyed  the  premises  devised  to 
her,  to  the  use  of  herself  for  life  3  with  remainders  as  to 
one  moiety  to  Sarah  for  life — to  trustees,  &c. — to  sons 
in  tail — and  then  to  her  daughters,  &c. — and  as  to  the 
other  moiety,  to  the  nephew  of  Hudson  in  fee. 

She  died  without  issue  :  Sarah  died,  leaving  issue  two 
daughters :  the  nephew  had  two  sons,  one  of  whom  died 
without  issue,  and  the  other  entered,  and  made  the  de- 
mise to  the  plaintiff. 

It  was  urged  that  if  she  took  only  an  estate  tail,  this 
conveyance  would  be  void ;  for  the  subsequent  words  in 
the  will,  in  case  she  and  the  nephew  "should  both  de- 
part this  life,  leaving  no  issue  of  their  bodies,  or  either 
of  their  bodies,  then  such  charitable  legacies  shall  be 
paid  for  ever,"  shewed-  the  testator's  intent,  that  she 
should  have  the  moiety  of  the  houses  devised  only  to 
,        her  and  the  heirs  of  her  body. 

On  the  other  side  it  was  insisted,  that  there  was  no 
devise  of  the  lands  over  on  her  dying  without  issue,  but 
only  a  devise  of  three  legacies,  which  were  to  stand 
charged  on  the  estate,  in  case  she  and  the  nephew  should 
both  die,  leaving  no  issue  \  a  contingency  which  had  not 
then  happened. 

The  court  gave  judgment  for  the  defendant ;  that  rhe 
lands  themselves  were  not  devised,  but  only  yearly  sums 
to  be  paid  out  of  the  lands.  The  intention  therefore 
seemed  to  be,  as  far  a«  could  be  collected  from  sueh 
obscure  words,  that  she  should  have  the  estate  in  fee* 
but  if  she  left  no  issue,  and  if  the  nephew  left  no  issue, 
(who  was  heir-at-law  to  her  if  she  left  no  issue)  then  the 

estate 

Attv.  v  Gill      t0  a  comraon  person,  so  shall  it  be  also  void,  when  given  to  a  charity: 
1720.  the  word  heirs  shall  not  be  construed  to  signify  heirs  of  the  body,  where 

the  devisee  over  is  not  inheritable.  Here  "the  devisee  died  in  the  life-time 
of  the  testator,  and  this  determination  was  made  on  a  demurrer  to  an  in- 
formation against  the  executors  to  establish  the  charity*- 
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estate  should  stand  charged  with  those  annuities,  in  the 
hands  of  any  collateral  heir. 

Soon  after  passing  the  last  statute  of  mortmain;  we 
find  the  following  determination  on  this  subject : 

A  devise  of  land  was  changed  with  an  annuity  to  a  t  V«ey,  075. 
minister  of  a  Baptist  meeting-house.  (Testatrix  died  Atty* v" Cock# 
before  the  last  act.)  The  question  wds,  whether  this 
was  a  charity  of  such  a  hathre  as  is  proper  for  the  court 
to  countenance  or  establish  )  In  aid  of  the  arguments 
for  the  question,  these  cases  were  cited :  Da  Costa  v: 
D'Pajrs,  in  1743,  where  EliasD'Pays,  a  Jew,  appro- 
priated a  sum  of  money  for  the  establishment  of  an 
assembly  for  reading  their  holy  and  divine  law  for  ever- 
It  was  held  illegal,  as  against  the  propagation  of  the 
'Christian  establishment.  Alty.-Gen.  v.  Andrews,  in 
tf48,  copyhold  lands  devised  for  benefit  of  Quakers,  and 
established  as  a  good  charity.  Sir  J.  Strange  (for  Lord 
Chancellor)  said,  these  cases  seem  strong  in  support  of 
this.  The  Baptists  are  persons  the  legislature  have 
thought  proper  so  far  to  countenance,  as  a  denomination 
of  Christians,  as  to  extend  the  toleration  to  them,  stand- 
ing on  the  same  foot  as  Quakers,  another  species  of 
dissenters :  if  therefore  the  court  has  established  it  id 
case  of  a  provision  for  Quakers,  there  is  no  reason  why 
a  difficulty  should  be  made  to  give  this  kind  of  dissenter* 
the  benefit  of  that  provision.  Id  the  Quakers'  case,  the 
court  went  a  great  way,  not  only -countenancing  it  as  si 
good  charitable  use,  but  supplying  the  want  of  a  surrender 
to  the  use  of  the  will.  It  is  Somewhat  material  that  the 
mortmain  act  has  made  no  distinction-  between  one  set 
of  people  $nd  another.  The  minister  was  decreed  to 
have  the  arrears,  and  the  charity  established  for  paymebi 
for  the  time  to  come,  and  his  costs. 

A  considerable  time  after  this  decision,  an  argument 
wa3  raised  upon  a  devise  of  annuities  to  church-wardens 

l  fi  for 
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for  a  particular,  not  a  charitable  use,  although  iri  souie 
respects  nearly  connected  therewith,  and  which  was  de- 
clared void,  rather  on  account  of  the  devisee's  incapacity 
to  take,  than  of  the  devise  itself. 
1707,  R.  Goldsbury  devised  his  real  estates  to  be  sold,  and 

HaUam!01  V      £ave  divers  legacies  out  of  the  produce  >  also  two  ajmm- 
Amb.  043.       ^jes  t0  church- wardens  for  repairing  his  family  vault-,  and 
the  rest  to  charitable  uses* 

Lord  Camden,  chancellor,  declared,  1.  The  annuities 
void.  They  are  given  to  church- wardens,  who  are  not 
a  corporation  to  take,  and  therefore  are  void  at  law;  and 
being  so,  a  court  of  equity  will  not  appoint  new  trustees 
to  set  them  up. 

2.  They  are  not  blended  with  the  charities,  but  are 
distinct  sums  directed  to  be  applied  for  that  particular 
use;  and  though  the  church-wardens  could  not  take, 
yet  the  devise  is  good,  and  the  heir-at-law  is  a  trustee. 

Next,  it  is  material  that  the  residuary  legatees  are  not 

so  of  the  land  itself,  but  of  the  money  after  the  land  is 

sold;  and  therefore  the  heir-at-law  was  declared  to  be 

entitled*  ^ 

]  Bro.Cha.Rep.      So  likewise  if  money  be  devised  to  be  laid  out  in  lands 

WrJghlt*vRow  to  or  in  trust  for  any  person,  charged  with  an  annual 

Also,  Barring-  guni  t0  a  eharity,  the  devisee  will  take  absolutely  ;  the 

tonv.Hcreforck     ...  .,,•',,.  n        i    i  •      j 

1772,  bef.  Lord  chanty  is  void  :  or  where  the  devisee  oflands  be  restrained 

Attyf-Genera?   *rom  alienating,  and  if  he  do,  then  the  lands  to  go  to  a 

v.  Coldham,      charily;  the  legacy  and  devise,  in  either  case,  are  void 

Lord  Apslcy.     as  to  the  charity,  and  will  sink  in  favour  of  the  specific 

devisee  \    and    not   go   to    the  heir-at-law  or  residuary 

legatee. 

s  Mod.  <m.         The  cases  cited  in  favour  of  the  heir  were,  Wright  v. 

ezey,  320.    jjorne^  j)urour  v,  Motteux,  Grosvenor  v.Hallam,  before 

Lord  Camden,  March  7,  1767;  Harrington  v.  Hertford, 

before  Lord  Apsley,  in  which  latter  case  the  annuity 

being  charged  on  a  personal  legacy,  the  master  of  the 

rolls 
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noils  gave  it  to  the  residuary  legatee.  But  here  the  chan- 
cellor decreed  in  favour  of  the  specific  devisee,  as  arising 
out  of  his  estate. 

But  very  lately,  where  an  annuity  was  expressly  be-  19Vd.jun.500. 
queathed  in  trust  for  a  charity  to  educate  poor  boys  in        [^  *  • 
reading,  writing,  and  arithmetic,  charged  on  a  real  estate 
devised  subject  thereto,  was  held  to  be  void  under  this 
statute :  and  a  question  was  raised,  whether  it  should 
go  to  the  specific  devisees  of  the  estate,  or  to  the  de- 
visees of  the  residue.     It  was  decreed,  that  the  testator 
having  excepted  it  out  of  the  residue,  and  could  never 
bare  had  it  in  contemplation  that  it  should  in  any  case 
goto  the  residuary  devisees,  it  should  sink  for  the  benefit 
of  the  specific  devisees,  as  part  of  the  produce  of  the 
estate  devised  to  them. 
It  has  been  determined,  that  if  a  man  devise  his  land  a  Burn.  Ecci. 

I    nut        .A  ^  O 

to  trustees  to  be  turned  into  money,  and  that  money  laid       '   ' 

out  in  a  charity,  it  is  not  good  within  this  statute ;  for 

rt  is  an  interest  arising  out  of  land.     So  a  devise  of  a  Atty.  v.  Mcy- 

mrtgage,  or  of  a  term  of  years  to  a  charity,  is  not  good;  HalivCGrc  - 

for  the  words  of  the  statute  are,  that  the  lands  shall  not coat  Hospital. 

« conveyed  or  settled  for  any  estate  or  interest  whatsoever, 

or  any  ways  charged  or  incumbered  in  trust,  or  for  the 

benefit  of  any  charitable" use :  and  by  the  third  section, 

such  gifts  of  lands,  or  of  any  estate  or  interest  therein, 

or  of any  incumbrance  affecting  the  same,   are  declared 

void,    I  have  heard  it  questioned,  that  this  is  merely 

meant  to  confine  a  person  from  charging  his  own  lands 

with  a  charitable  legacy ;  but  that  a  man  may  bequeath 

a  mortgage  made  to  him  to  secure  a  debt,  to  a  charity  : 

tut  it  has  been  always  held,  that  the  devise  of  a  mort-  rjro.  Car.  37. 


8H. 


gage  passeth  the  lands  so  mortgaged,  for  the  equity  of  £**  °°bi; 
redemption  passeth  to  the  mortgagee;  thus  all  remedy  God. o. L. 477. 
is  shut  out  from  a  charity,  who  could  not  foreclose, 
because  it  cannot  take  the  right  of  foreclosure;    and 

L  3  therefore 
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therefore  the  bequest  pf  any  real  security  to  a  charity  is 
a  Vezcy,  5*7.    ip  its  nature  void. 

The  student  will,  however,    examine  attentively  the 
following  cases,  with  which  I  was  formerly  favoured  in. 
manuscript;  but  the  first  is  more  fully  reported  in  % 
Vezey,  44. 
Mortgages,  &c.      Edward  Williams,  the   father  of  the  testator  after- 
Meyricke!    *    named,   having  a  mortgage  in  fee  upon  the  lands  of 
Oliver  Jones>  bequeathed  the  same  to  Edw.  Williams 
his  son,  and  appointed  him  executor  of  his  will.    Edw. 
Williams  being  the  eldest  son  of  his  father  Edw.  Wil- 
liams, and  being  entitled  to  this  mortgage,  both  as  heir 
and  executor  of  his  father,  brought  an  ejectment  against 
Oliver  Jones  for  possession  pf  the  mortgaged  premises, 
and  recovered ;  and  by  an  habere  facias  possessionem) 
had  the  possession  thereof  delivered  to  him. 

Edw.  Williams  afterwards,  on  the  23d  April,  1744, 
made  his  will,  and  amongst  other  things  devised  as  fol- 
lows t    "  I  give,,  devise,  leave,   and  bequeath  all  the 
"  money  in  anywise  due  to  me  by  mortgage,  bonds,  or 
"  any  other  notes,  specialty,  or  assumpsits  on  the  estate; 
"  of  Oliver  Jones,  whereof  I  am  now  possessed,  by 
"  habere  facias  possessionem;  and  also  all  my  personal 
"  estate  of  what  nature  soever,    to  Robert  Meyricke,, 
f*  and  Thomas  Humfreys $  in  trust,  that  after  payment 
<c  of  my  debts,  legacies,  and  funeral  expences,  they,  or 
fc  the  survivor  or  his  heirs,,  shall  fix  on  a  place  in  the 
€t  parish  of  Gwydo'elwem,  for  schooling  and  teaching 
"  and  clothing  so  many  of  the  poor  boys  of  the  said 
""  parish,  as  the  interest  of  what  nioney  I  am  now  pos- 
"  scsstd  by  virtue  of  my  securities  upon  the  estate  late 
"  of  Oliver  Jones,  will  be  able  to  maintain ;  and  I  direct 
cc  that  all  the  money  before- mentioned  due  to  me  from 
"  the  estate  of  Oliver  Jones,  to  be  laid  out  by  them  at 

,     f«  int/rest,  upon  good  and  sufficient  security,  and  that 

r '       «« the 
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"  the  interest  thereof  be  employed  in  maintenance  of  the 
"  said  school  for  ever." 

The  testator  afterwards  died  in  possession  of  the  mort- 
gaged premises,  without  foreclosure, 

This  case  came  before  the  court  upon  an  information 
brought  by  the  attorney-general,  for  establishing  this 
charity,  and  ordering  the  trustees  to  get  in  the  trust. 

The  question  was,  whether,  as  is  insisted  by  the  next 
of  kin  to  the  testator,  this  devise  to  the  charity  is  a  good 
devise  within  the  statute  of  9  Geo.  II.? 

Master  of  the  rolls.— First,  I'shall  inquire  what  right 
or  interest  passed  by  the  will  on  its  natural  construction, 
without  relation  to  this  act  of  parliament?   Secondly, 
Whether  it  comes  within  the  act  on  acpount  of  the  right    * 
which  passes  or  otherwise  ? 

1.  As  to  the  first  question;    the  testator  being  heir 
and  also  executor  of  his  father,  to  whom  the  mortgage 
was  made,  the  legal  estate  descended  upap  him,  and 
also  the  equitable.     The  testator  then  having  devised 
all  the  money  due  to  him  by  the  said  mortgage^  &c. 
upon  the   estate  of  Oliver  Jones,  on  the  part  of  the  re- 
lator it  is  said,  that  mortgages  being  considered-  in  this 
court  as  personal  estate,  and  the  money  is  only  devised, 
that  the  heir  of  the  testator  has  the  legal  estate  of  thp 
mortgage  descending  upon   him,  and  shall   be  only  a 
trustee  for  Meyricke  and  Humfreys,  for  the  use  of  the 
charity. 

But  this  distinction  between  a  devise  of  the  land  and 
of  the  money  is  without  foundation.  For  if  a  man  " 
gives  all  his  mortgages  to  A,  all  the  interest  the  testator 
had  in  the  mortgages  passes,  and  the  executor,  if  the 
mortgage  was  for  years,  and  the  heir,  if  in  fee,  would  fee 
trustees  for  A.— If  this  is  the  case  on  a  general  devise,  it 
would  be  so  when  tjie  words  made  use  of  are  money  on  a 
mortgage, 

l  4  This 
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This  case  was  well  compared  to  a  devise  of  the  rents 
and  profits  of  land ;  by  which  words  the  land  itself 
passes.  So  in  Laundy  and  Laundy,  Trin.  8  Geo.  II. 
in  B.  R.  by  a  devise  of  ground-rents,  the  land  passed.-— 
Further,  the  devise  is  to  Meyricke  and  Humfreys,  which 
tnust  pass  the  legal  inheritance,  "or  if  not  the  heir  is  a 
trustee.  Therefore  I  am  of  opinion,  that  this  devise 
would  pass  all  the  right  and  interest. 

2.  Whether  the  mortmain  act  has  prohibited  such  de- 
vises ?  This  depends  on  the  reason  of  that  law,  and  the 
construction  of  its  several  clauses.  The  court  ought  to 
put  such  a  construction  on  this  act,  being  a  remedial 
law,  as  will  most  effectually  repel  the  mischief,  and  ad- 
yance  the  remedy ;  and  therefore,  if  by  any  means  the 
mischief  intended  to  be  preventefl  by  the  act  may  happen^ 
the  act  ought  to  be  construed  tojjrevent  it. 

I  am  of  opinion  this  devise  comes  both  within  the 
words,  and  also  the  plain  intent  of  the  act. 

The  intent  was  to  prevent  lands  coming  by  any  means. ' 
into  hands  where  they  would  be  unalienable.  Therefore 
the  first  prohibition  is  absolute  as  to  real  estates,  but 
leaving  men  at  liberty  as  to  personal.  The  next  circum- 
scribes personal  estate,  and  says,  you  shall  not  give 
money  to  be  laid  out  in  land.  It  goes  further,  money 
due  on  mortgage,  affecting  land,  and  the  paynlent  de- 
pending on  the  pleasure  or  ability  of  the  mortgager;  the 
act  has  therefore  provided  the  third  clause  to  take  in  the 
very  case  of  mortgages  ;  and  if  it  is  not  intended  for 
mortgages,  I  do  not  know  what  it  is  intended  for;  and 
says,  you  shall  not  give  that  which  is  or  may  be  a  charge 
on  lands.  Suppose  a  sum  devised,  directed  to  be  laid 
out  on  mortgage  of  lands,  this  is  within  the  very  words 
of  the  2d  clause.  Is  there  any  difference  between  this 
and  a  moftc;2c;e  in  fee  ?  I  should  think  on  the  first 
clause,  that  mortgages  are  prohibited ;  but  by  the  latier 

clause 
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clause  I  am  sure  they  are,  on  which  I  found  my  opinion ; 
which  clause  ought  to  have  a  liberal  construction  to  pre- 
vent the  mischief.  For  in  the  cases  upon  the  11th  and 
12th  of  Wm.  III.  against  papists,  it  is  observable,  the 
court  has  made  a  liberal  construction  to  prevent  the 
mischief*. 

The  information  was  dismissed ;  but  this  being  a  new 
case,  without  costs  on  either  side. 

In  a  subsequent  case  on  this  subject,  Lord-chancellor  3i  Nov.  17*9. 
Hardwicke  thus  delivered  his  opinion  on  the  construe-  gictv a!™"  *" 
lion  of  this  act.     I  never  was  so  clear  in  my  life,  on  the 
words  and  intent  of  an  act.     The  question  is,  whether 
a  devise,  in  express  words,   of  a  term  for  years  to  a 
charity  be    good,  without  the  act  ?     I  never  will  con- 
strue this  act  by  a  chicane,  as  the  first  statutes  of  mortt 
main  were  construed :  I  shall  consider  it  only  on  the  pre- 
amble and  the  words  of  the  act* 

In  the  preamble,  all  the  mischiefs  are  taken,  though 
it  ends  only  with  disherison  of heirs  5  but  recites,  that  the 
practices  are  as  common  as  advantages  taken  to  impose 
upon  persons  languishing. 

The  like  mischiefs  were  intended  to  be  prevented  by 
this  as  by  the  former  statutes.  For  the  tenures  were  in 
yiew  then,  being  the  only  support  of  the  kingdom.  But 
carry  it  on  farther,  when  trade  and  commerce  is  intend- 
ed,  and  then  the  locking  up  lands  further  increased  the 
inconvenience.  Therefore  it  is  too  narrow  a  construc- 
tion to  say,  the  preventing  the  disherison  of  heirs  was 

only 

*  On  the  authority  of  this  decision,  in  a  case  in  177<*»  where  there  Atty.-Gen  ▼, 
kk  a  bequest  of  a  general  residue  of  personal  estate  to  a  charity,  such  as       Maiun. 
tbi  executors  should  appoint,  and  great  part  of  the  personal  estate  con- 
sisting of  mortgages,  Lord  Bathurst  held  that  the  bequest  was  void  as  to  ^ 
thv;.  mor'gages,  and  that  the  next  of  kin  should  have  them  as  undisposed 
of;  but  that  the  debts,  &c.  should  be  paid  thereout,  as  being  undisposed 
of:  wh.ch  last  part  was  agreeable  to  a  determination  of  Lord  Haid.vicke, 
ja  AtlyrGtn,  v.  fomkins.  " 
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criy  intended,  which  appears  from  the  restraint  of  money 
to  be  laid  out  in  lands,  which  lock  up  so  much  of  the 
property  of  the  kingdom ;  and  this  was  the  known  view 
of  the  legislature. 

As  to  the  words ;  the  first  clause  is  the  prohibiting 
clause,  the  next  is  the  annihilating  clause.  I  agree,  these 
clauses  run  together  5  hut  the  last  clause  may  explain 
the  first,  though  not  alter  it.  'Question  is,  whether 
tenant  for  years  is  in  the  clauses,  or  to  be  confined  to 
interest  derived  out  of  the  donor's  seisin  of  the  inheritance. 
The  authority  cited  to  prove,  that  if  the  testator  be  pos- 
sessed of  a  term  for  years,  he  may  devise,  is,  that  in  the 
statute  of  wills  the  word  seized,  as  in  the  ease  of  Owen 
Buckingham,  extends  only  to  inheritance:  (23d  Car.II« 
of  frauds.) 

That  tenements  are  only  construed  to  mean  real  in- 
terest. But  the  reason  is,  because  confined  by  the  sub* 
Sequent  words  deviseable;  but  the  statute  of  wHls  or 
custom,  and  term  for  years,  are  not  deviseable  by  the 
statute  of  wills,  or  cu3tom  of  Kent ;  as  m  these  words 
in  Owen  Buckingham's  case,  Potestne  legare  caitalla 
velut  terra.  They  argued  upon  this  act,  that  any  estate 
or  interest  in  the  devise  shall  hot  devise  his  own  land, 
nor  any  estate  or  interest  whatsoever.  For  as  one  can 
devise  a  term  for  years,  yet  statute  of  frauds  forbids,  un* 
less  in  .the  terms  required  by  that  statute..  But'compare 
the  words,  "  money  to  be  laid  out  in  land,"  in  the  first 
clause,  with  the  words  of  the  annulling  clause,  which 
annuls  all  gifts  or  grants  of  interest  out  of  lands  or  tene- 
ments, and  which  were  intended  to  be  correspondent 
;  with  the  first  clause.     There  is  the  same  reason  to  say, 

that  the  words  "  nor  any  sum  or  sums  of  money  to  be 
laid  out,"  relates  to  laying  out  in  lands  his  own  per- 
sonal estate  in  ppssession,  and  not  his  persoiial  estate  in 

others  hands. 

Can, 
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Can  he  give  his  personal  estate  to  be  laid  out  in  terms 

for  years  ?  Clearly  not,  for  it  would  be  absurd. 
The  words  in  the  third  clause,  "  interest  out  of  lands," 

clearly  intend  this  case. 
The  arguments  upon  the  old  statutes  of  mortmain   . 

are  the  strongest  reasons  against  construing  this  act  as 

they  were  construed,  and  which  shew  the  wisdom  of 

this  act. 
The  foundation  and  view  of  common  recoveries,  we 

read  in  the  fid  Jnst.  were  to  avoid  the  mortmain  act. 

This  act  is.  penned  so,  as  to  take  in  the  provision  of. 
all  the  statutes  of  mortmain* 

The  following  is  a  very  late  decision  on  the  principles 
already  mentioned. 

Hutchinson  possessed  of  real  estate,  and  also  a  large  iBro.Cha.Rqu 
personal  estate  out  upon  mortgage  ;  devised  70Q01.  to       *• 1% 
trustees  after  the  death  of  his  wife,  to  purchase  lands  in 
Ireland^  th£  rents  and  profits  to  be  distributed  among 
bis  poor  relations  there,  and  in  default  of  them,  to  pom* 
persons  in  Antrim.     His  widow  proved  the  will,   and 
afterwards  by  her  will  reciting  his,  and  that  his  per* 
?onal  estate  was  out  upon  mortgage  in  Norfolk,   she 
ordered  her  real  estate  tg  be  sold,  and  70001.  to  be  pai4 
to  the  uses  declared  in  her  husband's  will. 

Lord  Loughborough,  one  of  .the  lords-commiesioners, 
said,  The  bequest  to  the  charity  is  good,  being  to  a  charity 
in  Ireland*  if  it  was  not  made  otherwise  by  the  circum- 
stance of  the  money  being  upon  mortgage  on  an  estate 
here,  which  could  not  be  liable  to  the  devise  to  a  charity  3 
but  it  is  too  late  to  take  that  objection^  on  the  will  of  the 
wife,  she  admitting  by  the  devise  to  the  same  uses,  that 
she  had  personal  estate  of  tfae  testator ;  she  is  therefore 
paying  a  debt,  not  giving  money  that  is  upon  mortgage, 
but  only  admitting  that  she  had  7oool.  personal  estatet 
from  him  5  which,  as  she  was  executrix  and  residuary 

legatee 
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legatee,  is  admitting  a  debt  to  the  estate.  Although  the 
court  will  not  marshal  assets  for  a  charity,  yet  it  will 
make  the  legatees  go  upon  the  mortgage. — The  charitable 
legacy  was  directed  to  be  paid. 

It  is  just  the  same  as  to  the  devise  of  a  rent-charge  on 
lands ;  this  is  to  secure  a  sum  lent,  or  due  and  owing,  for 
which  such  real  security  has  been  given : — It  is  an  interest 
arising  out  of  lands,  and  an  incumbrance  affecting  lands, 
and  it  is  also  a  real  security,  giving  such  real  remedy  by 
distress  and  re-entry  on  non-payment,  and,  in  many  such 
grants,  a  power  of  actual  sale  to  recover  the  principle 
and  arrears,  which  no  one  can  take  who  is  not  inherit- 
able; and  therefore  a  charity  is  precluded.  And  if  the 
heir-at-law,  or  executors,  made  no  objection  to  the  de- 
vise, and  transferred  their  claiin.  to  the  charity,  which 
thereby  came  into  the  annual  receipt  of  the  payments 
reserved  (or  in  the  fonfier  case,  of  the  interest  arising 
upon  the  mortgage)  and  the  other  annuitants,  were  de- 
sirous of  selling;  although  a  general  court  of  the  gover- 
nors of  the  charity  should  authorise  their  treasurer,  or 
the  trustee  to  whom  the  rent-charge  was  devised,  to  join 
in  such  sale  (a  power-  which  it  is  very  doubtful  whether 
they  are  able  to  delegate  under  the  idea  of  a  conversion 
}5ce  1  P.  Wms.  or  misemployment,  or  the  altering  the  terms  of  the 
222.  43  Ehz.    jonQf'g  gift),  yet  they  could  not  make  out  a  legal  title  to 

a  purchaser,  so  as  to  indemnify  him  against  the  future 
claims  either  of  the  heir-at-law,  or  of  any  future  visitor 
to  reform  the  charity  :  and  the  very  words  of  their  con- 
veyance would  clash  with  the  strict  prohibition  in  the 
statute,  as  the, premises  to  be  conveyed  xould  bear  no 
other  description  than  a  charge  or  incumbrance  affecting 
lands,  or  an  estate  or  interest  therein. 

4 

But  an  annuity  is  very  distinct  from  a  rent-charge, 
s  Bl.  Com.  40.  with  which  it  is  frequently  copfounded ;  a  rent-charge 
Co.  Lit.  144.  a.  being  a  burden  imposed  upon  and  issuing  out  of  lands, 

whereas 
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whereas  an  annuity  is  a  yearly  sum  chargeable  only  upon 
the  person  of  the  grantor.  Therefore  if  a  man,  by  deed 
or  bond,  grant  to  another  20l.  per  annum,  without  ex- 
pressing out  of  what  lands  it  shall  is*ue,  no  lands  at  all 
shall  be  charged  therewith ;  and  yet  a  man  may  have  a 
real  estate  in  it,  though  his  security  is  merely  personal ; 
the  remedy  in  case  of  non-payment  is  to  sue  upon  the 
bond,  which  in  case  of  judgment  either  against  the 
obligor  or  his  heirs,  extends  to  his  lands,  and  this  renders 
it  a  real  security  affecting  lands :  but  a  mere  annuity  may 

be  granted  or  bequeathed  to  a  charity,  and  is  not  within 

» 

the  statutes  of  mortmain,  and  the  executors  will  be  bound 

to  provide  for  it  out  of  the  personal  assets  received  :  but 

in  case  there  should  not  be  sufficient  assets,  after  payment 

of  the  debts,  to  discharge  the  other  legacies,  and  invest  a 

capital  sufficient  to  produce  the  annuity,  all  the  legatees,  %  p^m,t  4M. 

with  the  charity  also,  must  proportionably  abate;  forJJ****™  v* 

though  charities  are  preferred  by  the  civil  law,  yet  they 

ought  to  abate,  for  they  are  but  legatees. 

Courts  of  equity  are  bound  to  set  limits  to  equitable  4  Bro.  914. 
demands,  and  to  proceed  by  analogy  to  the  practice  of  p.  ^^ 
courts  of  law,  where  payments  and  satisfaction  of  lecca-  ei.  Stamford. 
cies  and  of  bonds,  and  even  judgments  are  presumed  from     ' 
length  of  time.     If  parties  are  conusant  of  their  rights, 
and  lie  bye  for  a  great  length  of  time,  and  suffer  other 
persons  to  act  as  if  those  rights  did  not  exist,  they  cannot 
be  relieved.     Though  it  may  be  illegal  to  give  money, 
secured  by  land,  to  a  charity  by  will,  it  may  be  legally 
given  in  the  life-time  of  the  donor;  therefore  it  is  not 
absolutely  illegal.  The  determinations  upon  the  mortmain 
act,  with  respect  to  mortgages,  are  a  great  refinement, 
and  great  inconvenience  in  entertaining  a  bill  against  a 
charity  which  has  subsisted  many  years  undisturbed  •  it 
i»  material  in  such  cases  to  enquire,  whether  the  next  of> 

kin, 
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4Vez.  Jan.  ai.  kiti,  or  heirvat-law,  may  not    have  relinquished  their 

Rolls.  '  clairil. 

While  v.;ETan8.       Bu|  ^^   can  ^   nQ   j^  ^  ft  ^j^  JegacV) 

a  Tb^d  ^a3258K  secure<'  DY  mortgage,  is  void  by  the  mortmain  act. 
402.  So  likewise  a  legacy  in  remainder,  subject  to  a  mortgage. 

Pickering  v.     Mr.  J.  Brown  bequeathed  &  sum  to  be  paid  to  the  trus-  j 

Att£  v!aMe£d' trees  of  the  ^F*1  in  Essex-street,  whereof  the  Rev. 
rick.  Theophilus  Lindsey  and   Dr.  Disney  were  ministers,  td 

4  Vez.jun.418. ,  '  '  ,.  '  , 

1700.  be  applied  towards  the  discharge  of  a  mortgage  on  the 
French.  "  ***&  chapel.  And  by  a  codicil  he  gave,  after  the  de- 
cease of  his  wife,  a  legacy  to  the  treasurers  of  the  new 
academical  institution  among  protestant  dissenters, 
During  the  testator's  life-time  the  mortgage  was  paid 
off,  and  during  the  life-time  of  his  wife  the  academical 
institution  ceased. 

Master  of  the  rolls,  Arden. — It  was  insisted  that  this 
being  in  its  nature  a  charitable  use,  the  bequest  to  be 
applied  in  redemption  of  the  mortgage  is  within  the 
statute  of  mortmain,  commejily  so  called,  but  very  im- 
properly;  for  it  does  not  prevent  the  alienation  of  lands 
in  mortmain  ;  nor  was  that  the  object  of  the  act :  it  has 
nothing  to  do  with  that.  The  object  was  to  prevent  de- 
vises of  land,  or  any  interest  in  land,  or  bequests  of  money 
to  be  laid  out  in  any  such  interest  for  any  charitable  use 
whatsoever. 

It  was  likewise  insisted,  that  if  this  legacy  is  not 
void,  inasmuch  as  at  the  death  of  the  testator  the  mort- 
gage was  paid  off,  and  therefore  that  object  could  not 
now  be  attained,  it  is  not  applicable  to  any  other  pur- 
pose for  the  benefit  of  that  society  j  and  4s  the  object 
pointed  out  by  the  will  could  not  arise,  the  fund  will  be- 
long to  the  residuary  legatees :  both  which  points  the 
court  favoured. 

It  was  also  insisted,  and  with  success,  that  though  the 

constitution 
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construction  of  the  statute  has  been  extremely  rigorous, 
and  many  determinations  upon  it  have  been  thought  to 
carry  it  even  beyond  what  the  legislature  had  in  contem- 
plation at  the  time ;  as  for  instance,  when  part  of  a  re- 
sidue given  to  a  charity  consists  of  mortgages  or  other 
securities  upon  land,  though  it  was  held  that  it  was  not 
an  immediate  gift  of  an  interest  in  land,  being  only  what 
should  remain  after  the  debts  were  paid,  it  was  melted 
huo money;  it  was  determined,  that  as  to- so  much  of 
the  residue  as  consisted  of  securities  upon  land,  the  cha- 
rity could  not  take  any  part  of  the  residue  so  constituted  : 
-yet  there  have  been  repeated  determinations,,  that  it  is 
competent  to  a  testator,  though  not  to  give  directly  any 
interest  in  land  to  a  charitable  use,  to  leave  a  sum  of 
Koney  for  the  purpose  of  meliorating,  as  it  is  called, 
any  land,  or  for  beautifying,  sustaining,  or  repairing  a  v«-  »7»> 
buildings  already  vested  in  trustees  for  charitable  uses ;  3  Vcz.  aaa, 
and  no  doubt  is  now  entertained  upon  it,  and  many  cases  Amb4 9£5 
We  been  determined  upon  the  distinction,  whether  it  is  a  JJez* 44' 

.  r  *    #  4  Vcz.  jun.430. 

clear  the  testator  meant  the  money  to  be  applied  in  erect-  M    am   , 

0  1111  »  •  Blandford  v. 

ffig,  &c  buildings  upon  lands  already  vested  in  trustees  Thackreii. 
.   for  charitable  uses,  or  had  any  object  of  having  fresh  land  i3Scz' ,un" 
purchased  for  that  purpose. 

It  is  said,  tb is  case  is  analogous  to  those  cases  in  which 
the  court  has  established  in  favour  of  a  charity  or  dispo- 
sition, not  of  an  interest  in  land,  or  of  a  sum  of  money 
bequeathed  for  the  purpose  of  any  interest  in  land,  but 
for  the  purpose  of  meliorating  land  already  vested  in  trus- 
tees for  charitable  uses.  I  am  of  opinion  that  cannot  be 
considered  as  the  true  construction  o&ihis  gift.  The  words 
of  the  statute,  which  go  for  beyond  the  title,  are  very  ex- 
press. It  is  called  an  act  to  restrain  the  dispositions  of, 
land,  whereby  the  same  become  unalienable.  It  then  re- 
cites, that  gifts  or  alienations  of  lands,  8c  cu  in  mortmain  are 
restrained  byMagna  Charts,  and  other  laws,  as  against  the 

common  * 
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.  •  common  utility ;  nevertheless  this  public  mischief  has  of 

late  greatly  increased  by  many  large  and  improvident 
alienations,  or  dispositions'  to  uses  xal led  charitable  uses 
(not  dispositions  in  mortmain) ;  and  the  first  clause 
enacts,  that  no  manors,  &c.  shall  be  conveyed,  &c.  to 
any  persons,  bodies  politic  or  corporate  (that  is  the  only 
case  in  which  it  could  be  in  mortmain)  &c.  The  third 
clause  enacts,  that  all  gifts,  &c.  or  of  any  charge  or 
incumbrance  affecting  lands,  &c.  made  in  any  other 
manner,  shall  be  void. 

Upon  the  third  clause  this  question  arises,  whether 
this  is  or  is  not  a  legacy  to  be  applied  in  the  purchase  of 
au  interest  in  land,  or  a  charge  or  incumbrance  affecting 
the  same.  I  am  of  opinion,  that  it  is  directly  in  words 
given  for  that  purpose.  Without  all  question,  unless 
the  other  argument  is  resorted  to,  it  is  a  direction  id 
apply  this  money  in  the  purchase  of  that  interest  then 
affecting  those  premises;  But  it  is  said,  those  premise* 
were  already  appropriated  to  the  same  use  for  which  this 
mortgage  was  to  be  redeemed  j  and  it  is  further  insisted, 
that  if  the  testator  had  been  himself  the  mortgagee,  and 
had  directly  given  the  mortgage  by  his  will  to  these  trustees, 
having  the  equity  of  redemption,  it  is  something  like  beau- 
tifying, sustaining,  and  repairing  buildings  ;  money  given 
to  be  laid  out  upon  land  already  vested  in  trustees  for  a 
charitable  use :  but  I  deny  that.  The  land  was  never 
given  to  that  purpose.  They  had  all  the  estate  but  this 
mortgage  interest;  and  the  purpose  was  to  give  those 
trustees  who  had  the  estate  subject  to  this  interest,  which 
is  in  other  persons,  a  larger  and  more  extensive  interest 
than  they  had  before.  I  am  of  opinion  it  is  within  the 
statute.  It  is*  nothing  but  a  sum  of  money  given  for  the 
•purpose  of  procuring  first,  and  then  conveying  to  the 
trustees  this  farther,  greater,  and  more  extensive  interest 
than  they  had. before.     I  should  be  sorry  t»  refine  upon 

the 
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the  statute,  or  to  be  more  rigorous  in  the  construction 
than  former  decisions  warrant ;  not  that  I  wish  to  defeat 
the  statute,  but  I  wish  fairly  to  construe  it. 

The  court  has  gone  so  far  as  to  hold,  that  a  sum  of  Tolls; 
money  secured  upon  turnpike* tolls  is  an  interest  in  land 
within  the  act.  This  is  not  like  the  case  of  a  building. 
It  is  very  unfortunate  that  the  testator,  in  such  a  case* 
should  have  taken  this  method  of  giving  it ;  for  he  might 
have  done  it  in  a  more  direct  way:  and  I  am  aware  that 
all  these  refinements  upon  the  statute  are  not  using  it 
for  the  purpose  for  which  it  was  intended. 

If  a  man  devises  his  lands  to  be  sold,  and  directs  the 
money  to  be  applied  to  a  charitable  use,  the  statute  says 
it  is  void.     It  is  said,  that  if  the  trustee  for  a  charity  has 

any  interest  in  land,  the  increasing  that  interest,  or  ap- 
plying money  by  will  to  make  it  good,  is  not  an  interest 
in  land  within  the  statute.  I  put  the  case  of  the  trustee 
having  contracted  for  the  purchase  of  an  estate,  and 
money  being  left  to  enable  him  to  com  pleat  that  purchase; 
the  counsel  for  the  charity  could  not  say  that  would  not 
be  within  the  statute.  Suppose  a  part  of  the  money  was 
paid  and  part  not;  if  the  whole  could  not  be  applied  no 
part  could.  Where  is  the  difference  ?  Till  the  mortgage 
was  paid  off,  the  trustees  had  not  that  purchase.  I  am 
therefore  of  opinion,  that  this  sum  of  money  bequeathed 
to  redeem  the  mortgage  upon  this  chapel  is  void  by  the 
statute. 

If  I  am  fight  upon  that  point,  perhaps  the  other  con- 
sideration is  immaterial ;  but  as  the  point  was  made,  I 
will  say  afterwards  upon  it,  for  the  purpose  of  having 
Attorney  v.  Bishop  of  Oxford,  which  has  been  mistaken^ 
perfectly  understood. 

It  is  said,  supposing  this  legacy  is  not  void  by  the 
statute,  it  is  not  so  confined  to  the  purpose  of  paying  off 
the  mortgage  as  that  in  case  it  was  paid  off  without  the  ' 

m  knowledge 
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knowledge  of  the  testator  I  may  not  infer  an  intention 
under  which  it  may  be  applied  to  other  beneficial  pur- 
poses for  this  society.  I  confess  the  inclination  of  my 
opinion  is  otherwise.  The  true  question  ts>  can  any  in- 
tention be  collected  beyond  that  of  securing  to  them  the 
enjoyment  of  this  building;  any  intention  that,  after 
having  provided  for  that  object,  if  the  whole  was  not  ne- 
cessary for  that,  the  surplus  should  be  applied  for  any 
other  beneficial  purpose  in  favour  of  the  society.  I  am 
of  opinion  no  such  intention  can  be  collected.  I  will 
not  say,  that,  if  this  legacy  was  not  void  by  the  statute, 
it  might  not  be  applied  to  sustaining  and  repairing  that 
building ;  but  that  it  can  be  applied  to  no  other  purpose, 
,  I  deny,  if  Attorney  v.  Bishop  of  Oxford  is  right  \  in 
which  case  the  decree  was  decisive,  that  the  object  not 
being  capable  of  taking  effect,  the  fund  could  not  be  ap- 
plied to  any  other  charitable  purpose.  I  will  not  say  it 
could  not  have  been  applied  for  repairing  or  sustaining 
the  chapel  %  and  T  doubt  whether  Lord  Kenyon  said  so: 
but  beyond  that  purpose,  or  after  satisfying  it,  this  is  de- 
cisive1, that  it  could  be  applied  to  no  other  purpose;  for 
if  it  was  applicable  to  any  other  general  purpose,  or  any 
other  purpose  for  the  benefit  of  that  parish,  except  of  the 
nature  pointed  out,  that  decree  could  not  have  been  jus* 
tified. 

If,  therefore,  this  legacy  was  not  void  upon  the  statute, 
I  should  pause  upon  the  question,  whether  I  could  apply 
it  to  any  other  purpose.  I  see  the  testator  intended  it  to 
prQvide  for  these  persons  a  place  of  worship.  I  see  no 
other  intention,  and  I  think  I  could  not  apply  it  to  in- 
crease the  salary  of  the  ministers,  or  for  any  other  pur* 
pose.  In  looking  over  these  cases,  understanding  that 
the  question,  how  far  a  legacy  given  to  a  charitable  pur* 
pose  may  be  applied  to  any  other  purpose  than  that  spe- 
cified, is  now  depending  before  the  Lord-chancellor  in 

Attorney 
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Attorney  v. Andrew*  I  find  that  in  Moggridge  v.Tback-  3Vez.  jun.«33. 
«/*//,  Lord  Tburloiu  makes  this  observation.  Postea. 

iS  Baxters  case  was  very  strong ;  and  perhaps  would 
not  now  be  followed.  The  legacy  was  deemed  to  b<* 
void,  because  for  forbidden  uses  ;  and  yet  the  court 
thought,  as  it  was  declared  to  be  for  charity,  it  should  bfc 
given  to  charities  to  be  declared  by  the  court.  I  do  not 
toean  to  state  that  as  .an  authority ;  for  it  is  very  hard, 
indeed,  that  the  court  should  give  it  to  other  charities 
because  those  which  were  mentioned  could  not  take."  I 
confess  I  very  much  agree  with  this  doctrine. 

Peclare  this  legacy  of  5001.  void  under  the  statute  of 
9  Geo.  II.  '      ' 

Thedecree  in  the  Attorney-general  v.  Baxter*  declar-  1  Vera,  24t, 
ing  the  legacies  for  the  ejected  ministers  void,  and  that 
the  Jegaey  should  be  applied  to  the  maintenance  of  a 
chapel  in  Chelsea  College,  appears  to  have  been  reversed 
in  the  Attorney-general  v.  Hughes }  and  the  validity  ofaycrn  lo5# 
the  disposition  established ;  the  money  appearing  to  have 
been  ordered  to  be  distributed  according  to  the  directions 
of  the  will.     This  subject  was  much   discussed  in  the    ,  .  . 

J  9i  July,  179*» 

case  of  De  Garcin  v.  Lawson* 

Ann  Fairfax,  by  her  will,  made  in  1784j  after  giving 
several  charitable  and  other  legacies,  gave  the  residue  of  * 
her  personal  estate  to  hef  executors  upon  trust,  to  apply 
the  same  to  such  uses  as  she  should  by  any  codicil  ap-» 
point :  and  subject  thereto  to  the  petitioner  and  another 
person,  share  and  share  alike. 

By  a  codicil  made  in  1703,  the  testatrix  gave  legacies 
to  several  RomanCatholic  establishments  in  foreign  coun- 
tries and  in  this  kingdom;  These  legacies  were  consi- 
dered as  being  void ;  those  to  foreign  establishments 
being  contrary  to  the  policy  of  this  country,  and  some  of 
them  having  ceased  to  exist;  the  others   being  either'  ' 
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given  to  individuals,  in  characters  with  respect  to  which 
they  could  not  claim,  or  for  an  illegal  establishment. 

The  question  arose  as  to  the  void  legacies  between  the 
erown  claiming  a  right  to  appoint,  the  plaintiff  and  ano- 
ther person  claiming  under  the  residuary  clause,  and  the 
next  of  kin  contending  that  the  residuary  disposition  was 
specific  and  limited,  and  therefore  what  was  taken  out 
of  the  specific  residue  for  purposes  that  failed  would  be- 
long  to  them.  In  opposition  to  the  claim  of  the  crown, 
it  was  insisted  by  the  Solicitor-general,  Mr.  Owen,  and 
Mr.  Hall,  that  such  a  claim  upon  the  principle,  that  the 
property  being  given  for  an  improper  purpose  was  for- 
feited, can  rest  only  upon  the  statute  1  Edw.VI.  c.  14.; 
but  that  statute  gave  to  the  crown  only  dispositions  to 
superstitious  uses  then  subsisting,  and  had  nothing  in  it 
prospective.  Therefore  superstitious  uses  since  limited 
are  merely  void.  The  opinion  that  prevailed  in  some 
cases,  particularly  Baxter's  case,  that  the  crown  may  ap- 
point was  disapproved  by  Lord  Thurlow,  in  Moggridge 
v.  Thackwelly  and  the  decision  in  the  Attorney -general 
i  Vez.  53*.  "  v.  WJiorwood,  shews,  that  where  the  use  is  clearly  ex- 
pressed, if  it  cannot  take  effect,  it  is  wholly  void,  and  no 
other  use  can  be  substituted.  The  true  case  where  the 
disposition  is  In  the  crown  isr  where  the  charitable  pur- 
pose is  not  so  clearly  expressed  as  to  shew  what  was  in- 
tended :  as  in  the  Attorney -general  v.  Siderfen,  Attorney- 
2Eq.Ca.Abr,  general  v.  Hickman,  Attorney-general  v.  Herrick,  and 
Amb.  712.  White  v.  White.  That  principle  has  been  followed  in 
I  Vcz.jun^ili! the  Attorney-general  v.  Whitchurch,  and  the  other  doc- 
trine of  Cy  pres. 

The  Attorney  general  and  Mr.  Campbell  relied  on  the 
King  v.  Lady  Portington,  the  fjrst  -decree  in  Baxter's 
Case,  and  Da  Costa  v.  De  Pas,  as-  affording  a  principle  in 
support  of  tne  right  of  the'erowa  beyond  that  of  Cy  pres. 

The 


l  Salk.  16<;. 
1  Vern.  248. 
Amb.  228. 
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The  Lord-chancellor  said,  he  had  always  thought  that 
where  the  disposition  was  to  a  superstitious  use  the 
crown  appointed:  but  that  he  shoujd  consider  in  a  few 
days. 

During  the  argument  it  appeared  very  doubtful,  whe- 
ther there  would  be  any  fund  for  the  charitable  legacies, 
a  great  part   of  the  personal  estate  being  secured  upon 
mortgage,  and  the  rest  not  being  sufficient  for  the  dis- 
charge of  the  debts,  nor  equal  to   the  legacies  to  which 
there  was  no   objection.     It  was   also   suggested,  that 
some  of  the  legacies  under  the  codicil,  claimed  by  the 
residuary  legatees  as  being  void,  had  been  paid  with  their 
consent  by  the  executors.    It  was  also  observed,  that  the 
disposition  in  Baxter's  case  was  established  by  the  rever- 
sal of  the  first  decree ;  the  toleration  act  having  passed  in 
the  interval,  and  there  being  nothing  illegal  in  the  object ; 
which  was  not  to  establish  any  thing  superstitious,  but 
merely  to  provide  for  a  number  of  persons  in  distress  ;    . 
and  the  application  was  to  be  personally  by  Mr.  Baxter 
himself.     The  right  of  the  crown,  therefore,  certainly 
appears  not  to  be  affected  by  the  final  decision  of  that 
case.    The  exercise  of  that  right  by  the  first  decree,  and   • 
ia  the  case  of  De  Costa  v..  De  Pas,  cannot  well  rest  upon  Amb.  aas. 
the,  principle  of  Cy  pres.     Supposing  forfeiture  to  be  the 
principle,  the  right  of  the  crown,  if  it  exists  independent 
of  ihe  statute  of  Edward  the  Sixth,  may  perhaps  have  its 
source  in  the  early  statutes  of  mortmain,  under  which  a 
forfeiture  accrues  to  the  lord,  and  ultimately  to  the  king. 
It  is  remarkable  that  the  statutes  of  23  Hen.  VIII.  c.  10. 
and  9  Geo.  II.  c.  36.  contain  no  clause  of  that  nature,  but 
simply  declare  the  disposition  void. 

A  devise  of  real  and  personal  estate,  part  of  which  con-  eVcz.ion.404. 
sisted  of  a  mortgage  for  building  or  purchasing  a  chapel,  c.     180K 
where  it  should  appear  to  the  executors  to  be  most  want-        Brown. 
«d,  and  the  surplus  to  a  gospel  minister,  not  exceeding 
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given  to  individuals,  in  characters  with  respect  to  which 
they  could  not  claim,  or  for  an  illegal  establishment. 

The  question  arose  as  to  the  void  legacies  between  the 
erown  claiming  a  right  to  appoint,  the  plaintiff  and  ano- 
ther person  claiming  under  the  residuary  clause,  and  the 
next  of  kin  contending  that  the  residuary  disposition  was 
specific  and  limited,  and  therefore  what  was  taken  out 
of  the  specific  residue  for  purposes  that  failed  would  be- 
long  to  them.  In  opposition  to  the  claim  of  the  crown, 
it  was  insisted  by  the  Solicitor-general,  Mr.  Owen,  and 
Mr.  Hall,  that  such  a  claim  upon  the  principle,  that  the 
property  being  given  for  an  improper  purpose  was  for- 
feited, can  rest  only  upon  the  statute  1  Edw.VI.  c.  14.; 
but  that  statute  gave  to  the  crown  only  dispositions  to 
superstitious  uses  then  subsisting,  and  had  nothing  in  it 
prospective.  Therefore  superstitious  uses  since  limited 
are  merely  void.  The  opinion  that  prevailed  in  some 
cases,  particularly  Baxter's  case,  that  the  crown  may  ap- 
point was  disapproved  by  Lord  Tburlow,  in  Moggridge 
v.  Thackwell,  and   the  decision  in  the  Attorney -general 

1Vm.juii.409.        __-  ,      ,  .it 

i  Vcz.  534.       v.  IVtwrivood,  shews,  that  where  the  use  is  clearly  ex- 
pressed, if  it  cannot  take  effect,  it  is  wholly  void,  and  no 
other  use  can  be  substituted.     The  true  case  where  the 
disposition  is  In  the  crown  is,  where  the  charitable  pur- 
pose is  not  so  clearly  expressed  as  to  shew  what  was  in- 
tended ;  as  in  the  Attorney -general  v.  Siderfen,  Attorney- 
2Eq.Ca.Abr.  general  v.    Hickman,   Attorney-general  v.  Hcrricl,  and 
Amb.  7is.        White  v.  White.     That  principle  has  been  followed  in 
I  vll.fun.\lu  *e  Attorney-general  v.  Whitchurch,  and  the  other  doc- 
trine of  Cy  pres. 

The  Attorney- genera  Zand  Mr.  Campbell  relied  on  the 
King  v.  Lady  Partington,  the  first  decree  in  Baxter's 
Case,  and  Da  Costa  v.  De  Pas,  as  affording  a  principle  in 
support  of  the  right  of  the1  crown  beyond  that  of  Cy  pres. 

The 


1  Salic.  16'i. 
1  Vem.  948. 

Amb.  226. 


Ch.I.  Sec.  V.  Of  Incumbrances*  l6$ 

The  Lord-chancellor  said,  he  had  always  thought  that 
where  the  disposition  was  to  a  superstitious  use  the 
crown  appointed:  but  that  he  shoujd  consider  in  a  few 
days. 

During  the  argument  it  appeared  very  doubtful,  whe- 
ther there  would  be  any  fund  for  the  charitable  legacies, 
a  great  part   of  the  personal  estate  being  secured  upon 
mortgage,  and  the  rest  not  being  sufficient  for  the  dis- 
charge of  the  debts,  nor  equal  to   the  legacies  to  which 
there  was  no   objection.     It  was   also   suggested,  that 
some  of  the  legacies  under  the  codicil,  claimed  by  the 
residuary  legatees  as  being  void,  had  been  paid  with  their    • 
consent  by  the  executors.    It  was  also  observed,  that  the 
disposition  in  Baxter's  case  was  established  by  the  rever- 
sal of  the  first  decree;  the  toleration  act  having  passed  in 
the  interval,  and  there  being  nothing  illegal  in  the  object ; 
which  was  not  to  establish  any  thing  superstitious,  but 
merely  to  provide  for  a  number  of  persons  in  distress  ;   . 
and  the  application  was  to  be  personally  by  Mr.  Baxter 
himself.     The  right  of  the  crown,  therefore,  certainly 
appears  not  to  be  affected  by  the  final  decision  of  that 
case.    The  exercise  of  that  right  by  the  first  decree,  and   • 
in  the  case  of  De  Costa  y.  De  Pas>  cannot  well  rest  upon  Amb.  Q2s. 
the  principle  of  Cy  pres.     Supposing  forfeiture  to  be  the 
principle,  the  right  of  the  crown,  if  it  exists  independent 
of  the  statute  of  Edward  the  Sixth,  may  perhaps  have  its 
source  in  the  early  statutes  of  mortmain,  under  which  a 
forfeiture  accrues  to  the  lord,  and  ultimately  to  the  king. 
It  is  remarkable  that  the  statutes  of  23  Hen.  VIII.  c.  10. 
and  9  Geo.  II.  e.  36.  contain  no  clause  of  that  nature,  but 
simply  declare  the  disposition  void. 

A  devise  of  real  and  personal  estate,  part  of  which  con-  6Vez.jon.404. 
sisted  of  a  mortgage  for  building  or  purchasing  a  chapel,  Ch    180K 
where  it  should  appear  to  the  executors  to  be  most  want-        Brown, 
ed,  and  the  surplus  to  a  gospel  minister,  pot  exceeding 
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glvea  to  individuals,  in  characters  with  respect  to  which 
they  could  not  claim,  or  for  an  illegal  establishment. 

The  question  arose  as  to  the  void  legacies  between  the 
crown  claiming  a  right  to  appoint,  the  plaintiff  and  ano- 
ther person  claiming  under  the  residuary  clause,  and  the 
next  of  kin  contending  that  the  residuary  disposition  was 
'specific  and  limited,  and  therefore  what  was  taken  out 
of  the  specific  residue  for  purposes  that  failed  would  be- 
long  to  them.  In  opposition  to  the  claim  of  the  crown, 
it  was  insisted  by  the  Solicitor-general,  Mr.  Owen,  and 
Mr.  Hall,  that  such  a  claim  upon  the  principle,  that  the 
property  being  given  for  an  improper  purpose  was  for- 
feited, can  rest  only  upon  the  statute  1  Edw.VI.  c.  14.  j 
but  that  statute  gave  to  the  crown  only  dispositions  to 
superstitious  uses  then  subsisting,  and  had  nothing  in  it 
prospective.  Therefore  superstitious  uses  since  limited 
are  merely  void.  The  opinion  that  prevailed  in  some 
cases,  particularly  Baxter's  case,  that  the  crown  may  ap- 
point was  disapproved  by  Lord  Thurlow,  in  Moggridge 
v.  Thackwell,  and  the  decision  in  the  Attorney -general 
i  Vez.534.  "  v.  Wjiorwood,  shews,  that  where  the  use  is  clearly  ex- 
pressed, if  it  cannot  take  effect,  it  is  wholly  void,  and  no 
other  use  can  be  substituted.  The  true  case  where  the 
disposition  is  In  the  crown  isr  where  the  charitable  pur- 
pose is  not  so  clearly  expressed  as  to  shew  what  was  in- 
tended :  as  in  the  Attorney -general  v.  Sider/en,  Attorney  - 
2Eq.Ca.Abr,  general  v.  Hickman,  Attorney-general  v.  Herrick,  and 
Amb.  712.  Whites.  White.  That  principle  has  been  followed  in 
3  vll.fun.\\u  tne  -Attorney-general  v.  Whitchurch,  and  the  other  doc- 
trine of  Cy  pres. 

The  Attorney  •  general  and  Mr.  Campbell  relied  on  the 
King  v.  Lady  Portington,  the  fjrst  decree  in  Baxter's 
Case,  and  Da  Costa  v.  De  Pas,  as-  affording  a  principle  in 
support  of  the  right  of  the'erown  beyond  that  of  Cy  pres. 

The 


l  Salk.  \6'j. 

1  Vcrn.  Q48. 

Amb.  228. 


(h.I,  See.  V.  Of  Incumbrances*  l65 

Tne  Lord-chancellor  said,  he  had  always  thought  that 
where  the  disposition  was  to  a  superstitious  use  the 
crown  appointed:  but  that  he  shoujd  consider  in  a  few 
days. 

During  the  argument  it  appeared  very  doubtful,  whe- 
ther there  would  be  any  fund  for  the  charitable  legacies, 
a  great  part  of  the  personal  estate  being  secured  upon 
mortgage,  and  the  rest  not  being  sufficient  for  the  dis- 
charge of  the  debts,  nor  equal  to   the  legacies  ta  which 
there  was  no   objection.     It  was   also   suggested,  that 
some  of  the  legacies  under  the  codicil,  claimed  by  the 
residuary  legatees  as  being  void,  had  been  paid  with  their    • 
consent  by  the  executors.    It  was  also  observed,  that  the 
disposition  in  Baxter's  case  was  established  by  the  rever- 
sal of  the  first  decree;  the  toleration  act  having  passed  in 
the  interval,  and  there  being  nothing  illegal  in  the  object ; 
which  was  not  to  establish  any  thing  superstitious,  but 
merely  to  provide  for  a  number  of  persons  in  distress  ;    . 
and  the  application  was  to  be  personally  by  Mr.  Baxter 
himself.     The  right  of  the  crown,  therefore,  certainly 
appears  not  to  be  affected  by  the  final  decision  of  that 
case.    The  exercise  of  that  right  by  the  first  decree,  and   * 
in  the  case  of  De  Costa  y.  De  Pas,  cannot  well  rest  upon  Amb.  22s. 
the,  principle  of  Cy  pres*     Supposing  forfeiture  to  be  the 
principle,  the  right  of  the  crown,  if  it  exists  independent 
of  the  statute  of  Edward  the  Sixth,  may  perhaps  have  its 
source  in  the  early  statutes  of  mortmain,  under  which  a 
forfeiture  accrues  to  the  lord,  and  ultimately  to  the  king. 
It  is  remarkable  that  the  statutes  of  23  Hen.  VIII.  c.  10. 
and  9  Geo.  II.  c.  36.  contain  no  clause  of  that  nature,  but 
simply  declare  the  disposition  void. 

A  devise  of  real  and  personal  estate,  part  of  which  con-  eVez,jon.404. 
sisted  of  a  mortgage  for  building  or  purchasing  a  chapel,  Ch    180K 
where  it  should  appear  to  the  executors  to  be  most  want-        Brown. 
ed,  and  the  surplus  to  a  gospel  minister,  not  exceeding 
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given  to  individuals,  in  characters  with  respect  to  which 
they  could  not  claim,  or  for  an  illegal  establishment. 

The  question  arose  as  to  the  void  legacies  between  the 
erown  claiming  a  right  to  appoint,  the  plaintiff  and  ano- 
ther person  claiming  under  the  residuary  clause,  and  the 
next  of  kin  contending  that  the  residuary  disposition  was 
'specific  and  limited,  and  therefore  what  was  taken  out 
of  the  specific  residue  for  purposes  that  failed  would  be- 
long  to  them.  In  opposition  to  the  claim  of  the  crown, 
it  was  insisted  by  the  Solicitor-general,  Mr.  Owen,  and 
Mr.  Hall,  that  such  a  claim  upon  the  principle,  that  the 
property  being  given  for  an  improper  purpose  was  for- 
feited, can  rest  only  upon  the  statute  1  Edw.VI.  c.  14.; 
but  that  statute  gave  to  the  crown  only  dispositions  to 
superstitious  uses  then  subsisting,  and  had  nothing  in  it 
prospective.  Therefore  superstitious  uses  since  limited 
are  merely  void.  The  opinion  that  prevailed  in  some 
cases,  particularly  Baxter's  case,  that  the  crown  may  ap- 
point was  disapproved  by  Lord  Tburlow,  in  Moggridge 
v.  Thackivelly  and   the  decision  in  the  Attorney -general 

I  Vtc.jun.409.  „  -ti 

i  Vcz.  534.       v.  kvtiorwood,  shews,  that  where  the  use  is  clearly  ex- 
pressed* if  it  cannot  take  effect,  it  is  wholly  void,  and  no 
other  use  can  be  substituted.     The  true  case  where  the 
disposition  is  In  the  crown  is,  where  the  charitable  pur- 
pose is  not  so  clearly  expressed  as  to  shew  what  was  in- 
tended ;  as  in  the  Attorney -general  v.  Siderfen,  Attorney- 
2Eq.Ca.Abr,  general  v.    Hickman,  Attorney-general  v.  Hcrrick,  and 
Amb.  712.        White  v.  White.     That  principle  has  been  followed  in 
3 Vez.jumiii!  *e  Attorney-general  v.  Whitchurch,  and  the  other  doc- 
trine of  Cy  pres. 

The  Attorney  •  general  and  Mr.  Campbell  relied  on  the 
King  v.  Lady  Portington,  the  fjrst  decree  in  Baxter's 
Case,  and  Da  Costa  v.  De  Pas,  as  affording  a  principle  in 
support  of  tne  right  of  the'erown  beyond  that  of  Cy  pres. 

The 


l  Salk.  io«. 
1  Vem.  Q48. 
Amb.  228. 
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The  Lord-chancellor  said,  he  had  always  thought  that 
where  the  disposition  was  to  a  superstitious  use  the 
crown  appointed:  but  that  he  shoujd  consider  in  a  few 
days. 

During  the  argument  it  appeared  very  doubtful,  whe- 
ther there  would  be  any  fund  for  the  charitable  legacies, 
a  great  part  of  the  personal  estate  being  secured  upon 
mortgage,  and  the  rest  not  being  sufficient  for  the  dis- 
charge of  the  debts,  nor  equal  to   the  legacies  to  which 
there  was  no   objection.     It  was   also   suggested,  that 
some  of  the  legacies  under  the  codicil,  claimed  by  the 
residuary  legatees  as  being  void,  had  been  paid  with  their    • 
consent  by  the  executors.    It  was  also  observed,  that  the 
disposition  in  Baxter's  case  was  established  by  the  rever- 
sal of  the  first  decree;  the  toleration  act  having  passed  in 
the  interval,  and  there  being  nothing  illegal  in  the  object ; 
which  was  not  to  establish  any  thing  superstitious,  but 
merely  to  provide  for  a  number  of  persons  in  distress  ;    . 
and  the  application  was  to  be  personally  by  Mr.  Baxter 
himself.     The  right  of  the  crown,  therefore,  certainly 
appears  not  to  be  affected  by  the  final  decision  of  that 
case.    The  exercise  of  that  right  by  the  first  decree,  and   * 
in  the  case  of  De  Costa  v,.  De  Pas,  cannot  well  rest  upon  Amb.  229. 
the.  principle  of  Cy  pres.     Supposing  forfeiture  to  be  the 
principle,  the  right  of  the  crown,  if  it  exists  independent 
of  ihe  statute  of  Edward  the  Sixth,  may  perhaps  have  its 
source  in  the  early  statutes  of  mortmain,  under  which  a 
forfeiture  accrues  to  the  lord,  and  ultimately  to  the  king. 
It  is  remarkable  that  the  statutes  of  23  Hen.  VIII.  c.  10. 
and  9  Geo.  II.  g.  36.  contain  no  clause  of  that  nature,  but 
simply  declare  the  disposition  void. 

A  devise  of  real  and  personal  estate,  part  of  which  con-  6Vez.jan.404. 
sisted  of  a  mortgage  for  building  or  purchasing  a  chapel,  >.     1H0K 
where  it  should  appear  to  the  executors  to  be  most  want-        Brown, 
ed,  and  the  surplus  to  a  gospel  minister,  riot  exceeding 
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given  to  individuals,  in  characters  with  respect  to  which 
they  could  not  claim,  or  for  an  illegal  establishment. 

The  question  arose  as  to  the  void  legacies  between  the 
erown  claiming  a  right  to  appoint,  the  plaintiff  and  ano- 
ther person  claiming  under  the  residuary  clause,  and  the 
next  of  kin  contending  that  the  residuary  disposition  was 
'specific  and  limited,  and  therefore  what  was  taken  out 
of  the  specific  residue  for  purposes  that  failed  would  be- 
long  to  them.     In  opposition  to  the  •laim  of  the  crown, 
it  was  insisted  by  the  Solicitor-general,  Mr.  Owen,  and 
Mr.  Hall,  that  such  a  claim  upon  the  principle,  that  the 
property  being  given  for  an  improper  purpose  was  for- 
feited, can  rest  only  upon  the  statute  1  Edw.VT.  c.  14.; 
but  that  statute  gave  to  the  crown  only  dispositions  to 
superstitious  uses  then  subsisting,  and  had  nothing  in  it 
prospective.    Therefore  superstitious  uses  since  limited 
are  merely  void.    The  opinion  that  prevailed  in  some 
cases,  particularly  Baxter's  case,  that  the  crown  may  ap- 
point was  disapproved   by  Lord  Thurlow,  in  Moggrvlge 
v.  Thackivelly  and   the  decision  in  the  Attorney -general 
i  Vez.  *34.     "  v.  Wlwrwood,  shews,  that  where  the  use  is  clearly  ex- 
pressed, if  it  cannot  take  effect,  it  is  wholly  void,  and  no 
other  use  can  be  substituted.     The  true  case  where  the 
disposition  is  In  the  crown  is,  where  the  charitable  pur- 
pose is  not  so  clearly  expressed  as  to  shew  what  was  in- 
V  n  924      tended;  as  in  the  Attorney  -general  v.  Siderfen,  Attorney- 
2  Eq.  Ca.  Abr.  general  v.   Hickman,  Attorney-general  v.  Herrick,  and 
Amb.  7ia.        White  v.  White.     That  principle  has  been  followed  in 
I  Vez.ju'muil  ^  Attorney-general  v.  Whitehurcb,  and  the  other  doc- 
trine of  Cy  pres. 
i  Saik.  ifi«j.  The  Attorney ••  general  and  Mr.  Campbell  relied  on  the 

Ambuss  *°  ^in&  v*  ^a(*y  Partington,  the  fjrsi  decree  in  Baxter's 
Case,  and  Da  Costa  v.  De  Pas,  a&  affording  a  principle  in 
support  of  the  right  of  the'crowa  beyond  that  of  Cy  pm* 

The 


Cfa.  I.  See,  V.  Of  Incumbrances.  \65 

The  Lord.chancellor  said,  he  tiad  always  thought  that 
where  the  disposition  was  to  a  superstitious  use  the 
crown  appointed:  but  that  he  should  consider  in  a  few 
days. 

During  the  argument  it  appeared  very  doubtful,  whe- 
ther there  would  be  any  fund  for  the  charitable  legacies, 
a  great  part  of  the  personal  estate  being  secured  upon 
mortgage,  and  the  rest  not  being  sufficient  for  the  dis- 
charge of  the  debts,  nor  equal  to  the  legacies  to  which 
there  was  no  objection.  It  was  also  suggested,  that 
some  of  the  legacies  under  the  codicil,  claimed  by  the 
residuary  legatees  as  being  void,  had  been  paid  with  their 
consent  by  the  executors.  It  was  also  observed,  that  the 
disposition  in  Baxter's  case  was  established  by  the  rever- 
sal of  the  first  decree;  the  toleration  act  having  passed  in 
the  interval,  and  there  being  nothing  illegal  in  the  object ; 
which  was  not  to  establish  any  thing  superstitious,  but 
merely  to  provide  for  a  number  of  persons  in  distress  ; 
and  the  application  was  to  be  personally  by  Mr.  Baxter 
himself.  The  right  of  the  crown,  therefore,  certainly 
appears  not  to  be  affected  by  the  final  decision  of  that 
case.  The  exercise  of  that  right  by  the  first  decree,  and  • 
in  the  case  of  De  Costa  v..  De  Pas,  cannot  well  rest  upon  Amb.  Q28. 
the  principle  of  Cy  pres.  Supposing  forfeiture  to  be  the 
principle,  the  right  of  the  crown,  if  it  exists  independent 
of  the  statute  of  Edward  the  Sixth,  may  perhaps  have  its 
source  in  the  early  statutes  of  mortmain,  under  which  a 
forfeiture  accrues  to  the  lord,  and  ultimately  to  the  king. 
It  is  remarkable  that  the  statutes  of  23  Hen.  VIII.  c.  10. 
and  9  Geo.  II.  c.  36.  contain  no  clause  of  that  nature,  but 
simply  declare  the  disposition  void. 

A  devise  of  real  and  personal  estate,  part  of  which  con-  6Vez.jan.404. 
sisted  of  a  mortgage  for  building  or  purchasing  a  chapel,  •„,_    1801- 

00  or  &  r    y  Chapman  v. 

where  it  should  appear  to  the  executors  to  be  most  want-        Brown. 
*d,  and  the  surplus  to  a  gospel  minister,  pot  exceeding 
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aol.  per  annum,  and  any  residue  in  charitable  uses  at 
their  discretion.  The  heir-at-law  claimed  the  real,  and 
the  next  of  kin  the  personal  estate. 

The  piaster  of  the  rolls,  Sir  Wm.  Grant,  held  the  fa 
vise'void  as  to  the  real  estate,  and  as  to  the  mortgage.*  It 
was  insisted,  that  the  purpose  to  build  a  chapel  upon 
ground  already  in  mortmain  is  legal ;  though  to  pur- 
chase ground  for  the  purpose  of  building  a  chapel  is  not 
#  legal 

The  Attorney -general  v.  Bowles  was  referred  to  as  an 
authority,  &c.  but  that  case  appeared  to  have  been  over- 
ruled by  a  great  number  of  subsequent  decisions.  Upon 
the  principle  established  by  the  case  itself,  it  seems  a 
little  extraordinary,  that  a  testator  having  made  no  re- 
ference  whatsoever  to  the  case  of  land  being  already  in 
mortmain,  the  court  should  suppose  an  intention  that  he 
has  not  in  the  most  remote  degree  pointed  to.  But  Lord 
Hardwic&e,  ii#  favour  of  a  charity,  held  that  such  an 
intention  might  be  presumed. 
Amb.  6i4.  The  first  case,  in  which  the  authority  was  impeached, 

m  '  '  • '  is  Attorney  v.  Tyndal,  before  Lord  Henley.  In  a  subset 
quent  case,  Attorney  v.  Hutchinson,  Lord  Batburst  takes 
Lord  Henley  to  have  there  decidedly  overruled  the  Other 
case.  In  argument  he  certainly  did  overrule  it,  for  be 
disapproved  of  the  ground  upon  which  that  was  decided  j 
but  the  case  immediately  before  him  did  not  call  for  that 
decision,  for  it  was  not  a  case  of  the  same  kind.  In 
that  case  the  direction  was  expressly  to  purchase,  and 
there  was  no  option.  But  all  the  reasoning  of  Lord 
Henley  went  in  direct  contradiction  to  the  former  case. 
He  held  that  the  statute  had  two  objects:  1.  That  you 
shall  not  give  land  for  the  benefit  of  a  charity.  2.  That 
you  shall  not  realise  for  the  benefit  of  a  charity,  that 
the  mischief  is  the  same;  for  if  that  precedent  was  to 
prevail,  a  piece  of  grouud  pot  worth  M)h  niight  be  made 

worth 


Ch.  I.  Sec  V.  Of  Incumbrances.  IG7 

worth  20001.  which,  undoubtedly,  is  putting  it  in  mort- 
main. 

But  a  case  directly  in  point  occurred  before  Lord  l  Bro* c* c- 
Nortmngton  in  1764,  Pelbam  v.  Anderson  \  for  there 
20001,  was  given  to  build  or  erect  an  hospital,  that  wa3 
determined  by  him  to  be  void.  That  case  did  directly 
overrule  Attorney  v,  Bowles,  the  purpose  being  precisely 
the  same*  Then  came  the  case  of  Attorney  v.  fjutcbin- 
fOR,  to  which  I  have  before  alluded,  in  1775,  where  the 
bequest  was  according  to   the  report  in  Ambler,  for  the  ' 

purpose  of  erecting,  and  according  to  a  not3  in  Brown, 
for  erecting  and  building  a  free-school.     A  strong  cir- 
cumstance was,  that  there  was  in  the  parish  a  piece  of 
pound  in  mortmain  upon  which  a  school  had  formerly 
btenerefcted  5  and  it  was  contended,  that  the  fact  was  in 
the  testator's  contemplation ;  and  the  intention  was  to 
re-erect  the   school   upon   that  foundation ;   but  Lord 
Batburst  thought,  that  as  the  testator  had  not  himself 
pointed  to  that  intention*  it  was  not  to  be  presumed  by  • 
the  court;  therefore  it  was  to  be  taken  as  a  mere  bequest 
for  the  purpose  of  erecting  or  building  a  school  ;  and  it 
had  been  determined  in  Pelbam  and  Anderson,  and  the 
other  cases,  that  such  a  bequest  was  void. 
Then  the  case  of  Foy  v.  Foy,  at  the  rolls,  1 785,  occur-  3  Brown,  c.  C. 

501 

red,  which  went  much  further  than  any  of  these  cases. 
There  the  legacy  was  given  towards  the  erection  and  en- 
dowment of  an  hospital.  Lord  Hardwicke,  in  Vaughan  2  Vez.  is*, 
and  Farrer,  and  Gastril  or  Cantwell  and  Baker,  held, 
that  to  erect  does  not  necessarily  imply  to  build,  much 
less  a  purchase  of  ground  for  building.  He  held  it  might 
mean  merely  an  endowment;  but  Lord  Kenyon,  in  Fjy 
and  Foy,  held,  that  if  there  was  no  hospital  already  exist- 
ing that  would  be  void. 
Then  came  Attorney  y.Nasb,  in  which  the  worvls  il  erect  3  Bro.  C.C. 
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arid  build"  occurred.    The  former,  undoubtedly,  is  not 
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s.o  strong  as  the  other,  from  what  Lord  Hardwicke  had 
held,  it  might  mean  an  endowment.  Therefore,  in  that 
case,  the  word  build  was  the  operative  word.  But  Lord 
Thurlow  held  the  bequest  altogether  void,  and  allowed 
the  demurrer.  * 

In  this  case  the  alternative  is  to  build  or  purchase.    \% 
is  admitted  a  bequest  to  purchase  would  be  void  ;  and  it 
is  determined  by  all  those  cases,  that  a  bequest  for  the 
purpose  of  building  a  chapel  is  equally  void.     That  be- 
quest, therefore,  falls  to  the  ground.     The  next  question 
arises  upon  the  direction,  that  if  any  overplus  remain* 
after  the  purchasing  and  building  the  chapel,  it  shall  go 
towards  the  support  of  a  faithful  gospel  minister,  not  ex- 
.  ceeding  201.  a  year.    It  is  contended  by  the  next  of  kin, 
that  this  is  a  bequest  dependent  upon  the  former;  and 
that  failing,  this  rqust  likewise  fail  upon  the  authority  of 
*  Bro.  c.  c.      Attorney  v.  Goulding.  The  late  master  of  the  rolls  seemed 
428-  to  doubt  a  little  the  doctrine  of  that  case,  in  Attorney  v. 

a  Bro.  c.  c.  Earl  of  Winchilsea^  but  afterwards  in  Attorney  v.  Boult- 
lbic|8373.  ^ee  ke  approved  of  that  doctrine,  and  acted  upon  it.  It 
is  then  contended,  that  this  is  aot  insisted  upon  the  other 
purpose;  but  it  is  for  the  support  of  a  minister  gene- 
rally, hot  at  that  chapel.  I  am  clearly  of  opinion  she 
must  have  meant  a  minister  in  that  chapel  which  she 
meant  to  be  purchased.  It  would  be  quite  absurd  to  sup- 
pose she  intended  no  provision  for  the  minister  of  her 
own  chapel ;  but  that  a  provision  should  be  made  for  the 
minister  of  some  other  chapel,  to  be  built  by  a  stranger. 
Therefore,  upon  the  authority  of  Attorney  v.  Goulding, 
and  Attorney  v,  Buultbee,  that  bequest  must  failj  as  the 
chapel  is  not  to  haw  exisience. 

Upon  these  two  parts  of  the  case  I  have  had  very  little 
difficulty;  but  I  have  been  a  good'  dtal  embarrassed  as 
to  the  ultimate  bequest  of  the  re.-klue  to  be  applied  by 
the  executors  in  general  to  charitable  purposes,     btand- 
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ing  by  itself,  a  bequest  of  a  residue  to  be  employed  in  such 
charitable  purposes  as  the  executors   shall  think  proper, 
is  a  good  bequest ;  supposing  it  legal  to  do  as  the  testa* 
trix  had  desired,  and  a  residue  had  been  left,  after  those 
purposes  were  answered,  there  would  have  been  a  good 
bequest  of  it ;  and  therefore   the  question  is,  whether 
that  ulterior  bequest  is  to  fail  because  the  prior  bequest 
cannot  take  effect.     If  it  could  be  reduced   to  any  cer- 
tainty how  much  would  have  been   employed  by  the 
executors  for  the  other  purposes,  the  residue  ought  to  be 
employed  under  this  last  direction,  viz.  for  charitable 
purposes  generally.     I  have  considered  whether  that  can 
be  ascertained  by  a  reference  to-  the  master,  to  see  how 
much  would  have  been  sufficient  for  this  chapel ;  but 
upon  consideration,  it  is  quite  impossible  to  give  any 
direction,  that  would  not  be  vague  and  indefinite  to  a  de? 
gree  almost  ridiculous ;  an  enquiry,   what  they  might 
have  employed  for  building  a  chapel,  without  knowing 
what  kind  of  chapel :    the   testatrix   having  given  no 
ground  to  ascertain  what  kind  of  chapel :   no  locality. 
It  is  utterly  impossible  to  frame  any  direction  that  would 
enable  the  master  to  form  any  idea  upon  it.     If  she  had 
even  pointed  out  any  particular  place,  that  might  have 
furnished  some  ground  of  enquiry  as  to  what  size  would 
be  sufficient  for  the  congregation  to  be  expected  there  3 
but  this  is  so  entirely  indefinite,  that  it  is  quite  uncer-i 
tain  what  the  residue  would  have  been,  and  therefore  it 
is  void  for  that  uncertainty.     She  had  no  view  io  any  re-, 
sidue  but  a  residue  to  be  constituted  by  actually  building 
a  chapel.'  Sht  contemplated  no  residue  but  with  reference 
to  that.     Itls  impossible  to  ascertain  it  in  the  only  man-» 
ner  in  which  she  meant  it  to  be  ascertained.     It  is  im-r 
possible  for  the  court  to  apply  it,  therefore  the  whole  of 
this  disposition"  is  void — Decreed  the  real  estate  to  the 
beir-at-law,  and  the  personal   to  the  ntxt  or  kin.     See 
Post.  Attorney  v.  Davies,  A 
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r  VhZ 'gn '-41'  ^  bequest  of  residue,  secured  tipon  poor-rates  and 
180*.  county- rates,  in  remainder  over  to  the  treasurers  for  the 
society  for  promoting  christian  knowledge.  The  question 
was,  whether  this  savoured  of  the  realty  so  as  to  be  with- 
in the  statute ;  and  it  was  contended,  that  the  rata  at 
Rat«,Tolls,&c.  received  become  security  for  the  sums  advanced  as  a  per* 
sonal  pledge,  and  not  to  be  considered  a  security  upon 
land.  According  to  the  nature  of  the  rates  the  assess- 
ments are  made  on  visible  property.  The  duty  does  not 
issue  out  of  land,  though  the  amount  is  ascertained  with 
reference  to  the  property  real  and  personal ;  it  is  not  like 
rent,  merely  because  the  remedy  is  the  same. 

.On  the  other  side  it  was  urged,  that  this  is  not  per- 
sonal security  by  any  one,  but  is  merely  a  mortgage  of 
the  rates.  No  person  would  be  liable  upon  the  security; 
the  only  resort  is  to  the  rates  themselves,  They  are 
levied  under  43  Eliz.  c.  2.  upon  all  lands,  &c.  If  there 
is  real  property,  the  circumstance  that  they  are  to  come 
out  of  personal  also  is  not  sufficient,  as  in  Knap  v.  WH- 
yliamsy  no  land  was  there  resorted  to.  The  mortgage 
did  not  include  the  toll-bouses,  and  this  is  in  nature  of  a 
rent  issuing  out  of  land.  The  remedy  is  by  distress,  the 
mode  of  recovering  all  rent  charges.  It  cannot  be  said 
the  poor  rates  do  not  affect  land,  the  course  is  to  value 
the  land,  and  the  party  is  rated  upon  that,  and  notupoiji 
personal  ability. 

The  master  of  the  rolls  said,  there  is  no  solid  distinct- 
ion between  money  borrowed  upon  such  a  security  as 
this,  and  money  borrowed  upon  turnpike  tolls.  It  is  dif- 
ficult to  shew  that  a  charity,  by  taking  money  borrowed 
upon  the  latter  security,  takes  any  interest  in  land.  Those 
tolls  are  duties  imposed  by  parliament  upon  passengers, 
in  respect  of  their  passing  along  the  road.  The  right  to 
collect  those  tolls  gives  no  direct  interest  in  the  land  it- 
•elf,  though  an  interest  in  duties  arising  in  consequence 

of 
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of  a  passage  along  or  through  the  land.    The  poor-rates 
are  made  payable  by  those  who  are  occupiers  of  lands, 
&c.     If  a  man  is  not  an  occupier  of  lands  be  pays  no- 
thing, unless  he  has  other  property  ;  but  if  he  has  only 
land,  he  pays  in  respect  of  that.    A  very  nice  distinction 
was  taken  by  the  plaintiffs,  that  the  public  make  him 
contribute  as  having  the  land,  not  on  account  of  the  use 
of  the  land.     That  distinction  is  not   very  perceptible. 
In  the  one  case  the  public  call  for  the  duty  on  account  of 
the  passage  along  the  land,  that  it  may  be  laid  out  for  the 
purpose  of  public  advantage,  the  repair  of  roads,  and  faci- 
litating communication ;  in  the  other  case,  they  actually 
burden  the  lands  by  burthening  the  occupier  with  tha 
duty,  for  other  public  purposes  of  convenience  and  ad* 
vantage.    It  is  true  they  are  not  raised  out  of  the  land 
only:  but  by  far  the  greatest  part  is  raised  out  of  the 
land;  for  the  land  pays  so  much  rent,  in  consequence  of 
the  occupier  being  liable  to  the  poor-rates,  otherwise  the 
landlord  would  have  more  rent ;  so  all  that  is  paid  in  re- 
spect of  the  land  is  got  from  the  land,  as  much  as  rent 
arises  out  of  the  land  itself.     It  is  more  properly  to  be 
said  to  arise  out  of  the  land,  because  it  is  in  respect  of 
the  occupation,  than  the  tolls  for  the  mere  privilege  of 
passing.    As  to  that  part  of  the  poor-rates  that  is  raised 
out  of  the  personal  property,  it  cannot  be  distinguished, 
the  security  cannot  be  divided  and  apportioned  ;  they  are 
so  blended  that  it  is  impossible  to  distinguish  them.     If 
the  consequence  of  their  holding  this  security  would  be 
that  something  real  would  go   to  the  charity,  it  must 
fail  together ;  that  is  the  necessary  consequence ;  for  it 
must  be  the  security  as  it  stands  :  that  is,  such  a  security 
as  charges  the  poor-rates  in  the  mode  and   manner  in 
which  they   are  collected.     Therefore   these  securities 
cannot  pass  to  the  charity. 
In  like  manner  the  tolls  collected  at  any  bridge,  or. 

market. 
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market,  or  through  any  town,  are  generally  secured  by 
contract  or  mortgage  by  the  trustees ;  and  also  shares  of 
any  canal  which  are  declared  by  the  statute  establishing 
the  canal  tp  be  personal  estate,  and  New  River  shares, 
which  are  real  estate,  are  all  within  the  act  of  mort- 
mortmain,  and  are  not  therefore  to  be  bequeathed  to 

3  Dickens,  543.  charitable  uses  •,  for  like  rents  of  premises  they  are  issu- 

ing out  of  the  realty.    It  may  be  further  considered,  that 
<Vez.jun.43o.  securities  on  turnpike- tolls,  not  including  the  toll-houses 
'  1J9S"Wi    an{l  gates*  are  wiihin  the   prohibition  of  this  statute; 
liams.        because  the  mortgagee  would  have  a  right  to  come  into 
court  for  an  account,  and  for  a  receiver  to  be  appointed. 
He  would  have  a  right,  by  the  aid  of  this  court,  to  have 
the  tolls  specifically  applied  to  this  mortgage.    Consider 
what  the  point  of  law  is  from  the  nature  of  the  interest; 
It  is  not  at  all  within  the  mischief,  but  the  consequences 
would  open  a  much   large?   field,  for  charitable  dona- 
tions.    From  the  nature  of  the  interest  created  by  the 
act,  these  tolls  granted  in  perpetuity  are  certainly  a  here- 
ditament;  it  is  in  its  nature  an  interest  affecting  land. 
He  might  bring  an  assize  of  these  tolls. 

There  is  another  species  of  toll  which  gives  no  right  at 
all  in  the  land.     That  is  toll  through. 

4  Vez.  jun.542,  A  bequest  of  residuary  estate,  which  consisted  of  mort- 
Bowsev.Chap-  gages>  turnpike-bonds,  and  other  personal  estate,  was  be- 
man, 1799t       queathed  for  the  improvement  of  a  town,  and  was  held 

to  be  void  as  a  charitable  bequest,  and  within  the  case  of 
Attorney  v \ IVtnchilsea ;  with  regard  to  the  mJrtcrages  and 
turnpike- bonds,  which  did  not  pass  thereby,  but  being 
undisposed  of  by  the  will,  belonged  to  the  next  of  kin; 
and  a  distinction  was  directed  as  to  what  particulars  of 
the  personal  estate,  specifically  bequeathed  for  this  pur- 
pose, were  given,  and  passed  by  the  bequest  from  such  as 
did  not  pass  thereby,  and  to  be  paid  to  the  town-clerk 
accordingly* 

SECTION 
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SECTION  VI. 
Of  Personal  Estate  to  be  invested  in  Lands,  (&C4 

Nor  any  Money,  Goods  $  Chattels,  Stocks  in  the  Public, 
Funds,  or  any  other  Personal  Estate,  to  be  laid  out  in 
Lands,  &rV.]  The  principal  part  of  this  restriction  applies 
to  the  bequest  of  stock  in  the  public  fui>ds,  to  be  invested 
in  the  purchase  of  lands,  or  any  other  thing  savouring 
of  real  estate  for  a  charity.    This  was  expressly  meant  to 
reach  a  case  where  a  gift  for  a  charity  was  intended;  but 
an  appropriate  purchase  of  land  had  not  then  offered,  or 
perhaps  been  fully  completed*     Such  gifts  must  be  be- 
stowed, and  irrevocably  transferred  in  the  donor's  life- 
time, at  least  six  months  previous  to  his  death,  and  be 
made  to  take  effect  in  possession  for  the  use  intended, 
immediately  upon  the  transfer— otherwise  they  are  void, 
and  may  be  recovered  by  the  next  of  kin. 

But  although  these  are  prohibited  by  the  statute  to  be 
laid  out,  or  disposed  of  in  the  purchase  of  lands,  Tkc.  for 
charitable  uses ;  yet  money,  stock,  plate,  pictures*,  &c,  ^  Burn.  EocL 
given  generally  is  not  forbidden  :  so  also  the  residue  of  a 
personal  estate  hath  been  decreed  not  to  be  within  the 

act; 

*  General  Guise  bequeathed  his  pictures,  8tc.  to  Christ-church  College,  1767. 

directing  that  they  should  not  be  sold,  Leing  a  good  collection. — In  his  Christ-Churcli 

Collcsrc  Vi  Biitf * 
life  time  he  parted  with  some  of  them,  and  he  acquired  above  an  hundred  row 

more.    Decreed  that  they  all  passed. — See  AIL  Souls  v.Cadrington;  l  Hril-  Amb.  041. 

liamsy  597 ;  and  Gayer  v.  Gayer. 

The  late  Sir  Robert  Rich,  Bart,  bequeathed  by  will  several  views  of  his 

seat  at  Waverley  Abbey  to  the  City  of  London  Lying-in  Hospital,  whereof 

he  was  president. — Held  to  be  a  good  legacy,  pictures  being  personal 

ttiate. 
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act ;  and  if  money  be  given  to  be  laid  out  in  "  lands  or 
otherwise"  to  a  charitable  use,  it  has  been  determined, 
that  such  devise  is  good,  by  reason  of  the  words,  or 
otherwise}  as  in  the  case  of  Soresby  and  Hollins,  August 
6,  1 740 ;  which  being  a  decision  upon  the  express  merits 
of  the  late  act,  I  shall  beg  leave  to  insert  it  at  length, 
j  especially  as  it  contains  Lord  Chancellor  Hardwicke's 
exposition  of  the  statute,  in  the  making  of  which  he 
seems  to  have  been  concerned. 
Soresby  v.  John  Naylor,  in  1738,  made  his  will  in  these  words! 

tf  I  will  and  desire  that  my  executors  within  twelve 
t€  months  after  my  decease,  do  settle  afid  secure  by  pur- 
€C  chase  of  lands  of  inheritance,  or  otherwise  as  they  shall 
"  be  advised,  out  of  my  personal  estate,  one  annuity,*  or 
u  yearly  payment  of  50l.  to  be  paid  yearly,  and  distri- 
"  buted  for  ever  by  my  executors,  their  heirs  and  assigns, 
"  among  the  poor  and  indigent  people  of  Leeke,  in  Co. 
$t  Stafford,  in  such  manner  as  they  shall  think  fit.— And 
if  my  will  also  is,  that  my  executors  do  settle  and  secure 
*(  one  other  annuity  of  5l.  to  be  paid  yearly  to  the 
€€  vicar  of  Leeke  for  the  time  being,  for  ever,  for  preach- 
t€  ing  ap  annual  sermon  on  every  12th  day  of  October." 
And  the  testator  devised  the  residue  of  his  personal  estate, 
to  be  equally  divided  between  his  sisters,  Mrs.  Soresby^ 
and  Mrs.  Hollins.  , 

Lord  Chancellor  Hardwickt  said,  the  only  question  in 
this  case  is,  whether  the  devise  of  the  two  annuities  of 
501.  and  5l.  to  charitable  uses  is  void  bv  the  late  statute 
,        of  mortmain  ? 

It  is  insisted  upon  by   the   plaintiffs,    the  residuary 

legatees,  that  it  is  void ;    because  the  direction  of  the 

devise  is,  to  settle  and  secure  the  annuity  by  a  trust  of 

lands  of  inheritance :  and  though  the  words,  or  other* 

wise,  are  added,  they  will  not  vary  the  case ;    for  Mr. 

Naylor's  intention  was,  to  give  the  annuity  out  of  land* 

of 
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of  inheritance.     But  I  am  of  opinion  upon  this  act  of 
parliament,  thai  this  bequest  was  not  void,   and  that 
there  is  no  authority  to  construe  it  void,  if  by  law  it   ' 
can  possibly  be  made-  good.    The  act  of  .parliament  is 
not  at  all  aimed  against  perpetual  charities,  merely  as 
such,  or  to  prevent  the  establishment  or  creation  of  them ; 
but  is  designed  against  the  cases  of  perpetual  charities  in 
lands,  and  (as  the  title  imports)   to  restrain  the  disposU 
tion  of  lands,  whereby  the  same  become  unalienable. 
The  whole  recital,  and  enacting  part  of  the  statute,  take 
notice  only  of  the  unalienable  disposal  of  land,  whereby 
heirs  are  disinherited )  and  therefore  the  alienation  or 
conveyance  of  lands  to  such  purposes  are  prohibited. 
And  thougk  there  is  a  clause  to  prohibit  money  being 
laid  out  in  lands,  to  such  purposes  as  would  make  them 
unalienable;  yet  there  is  no.  restriction  whatsoever  upon 
any  one,  from  leaving  a  sum  of  money  by  will,  or  any 
other  personal  estate  to  charitable  uses,  provided  it  be 
to  be  continued  as  a  personalty;  and  the  executors  or 
trustees  are  not  obliged*  or  under  a  necessity  of  laying 
it  out  in  land,  by  virtue  of  any  direction  of  the  testator 
for  that  purpose.     Consider  then,  whether  this  clause 
and  devise  in  the  will,  fall  within  the  restraint  and  pro- 
hibition of  the  statute.     And  in  the  first  words  they  do 
fall  within    them ;    tor   the  testator  directs,  that  his 
executors  shall  settle  and  assure  by  purchase  of  lands  of 
inheritance;,  and  if  the  testator  had  rested  upon  such 
first  words,  the  devise  had  been  clearly  void.     But  then 
he  goes,  on,  in  the  disjunctive,  or .  otherwise  as  my  exe~ 
outers  shall  be  advised.     And  if  a  devise  in  a  will  is  in 
the  disjunctive,,  and  leaves  to  the,  executor  two  methods 
to  do  a  particular  thing  by,  the  one  lawful,  the  other  pro- 
hibited by  law;  can  any  court  say,  because  one  method 
is  unlawful,  that  therefore  the  other  is  so,  and  the  whole 
bequest  void?    No;  for  if  one  bequest  is  lawful,  that 

shall 
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shall  be  pursued  and  take  effect, — It  hath  been  further 
argued  against  the  devise,  that  the  words  (for  ever) 
shew,  the  annuities  must  arise  out  of  some  real  estate, 
which  only  is  capable  df  supplying  them  for  ever:  For 
personal  funds  are  too  perishable  and  transitory  in  their 
nature,  to  answer  such  everlasting  annuities:  And  sup- 
pose a  particular  sum  were  vested  in  stock,  with  design 
to  purchase  a  particular  yearly  sum  or  annuity;  it  may 
so  happen  that  the  company  may  be  quite  dissolved,  of 
that  stock  may  fall,  or  interest  be  so  reduced  that  half 
the  annuity  may  not  be  produced.  But  these  objections 
may  be  over-ruled.  For  if  the  company  should  be  dis- 
solved, the  principal  stock  may  be  taken  out,  and  vested 
in  some  other  company.  And  there  may  be.  annuitiel 
that  may  probably  continue  for  ever,  and  yet  not  be  pay- 
able out  of  land.  I  will  mention  an  instance  of  oney 
which  has  lasted  a  century  and  half,  and  may  exist 
perpetually ;  which  is  Sir  Thomas  White's  charity, 
being  a  disposition  of  money  to  be  employed  by  continual 
rotation,  in  loans  to  poor  tradesmen,  of  several  sums  to 
be  lent  for  a  settled  number  of  years,  and  then  to  be 
repaid.  And  any  man  may  at  this  day  give,  by  will,  a 
perpetual  charity  in  this  manner.  But  if  a  man  by  will 
secures  such  loans  by  lands  or  purchase  of  lands ;  such 
devise  shall  be  void,  and  contrary  to  the .  late  statute  of 
mortmain.  If  this  case  had  *been  to  be  considered  by 
the  court,  before  the  act,  it  would,  as  the  safest  method 
to  secure  the  charity  for  ever,  have  recommended  and 
directed  a  purchase  of  lands;  but  when  this  court  i* 
precluded  from  doing  it  in  this  manner,  if  it  can  be  ob* 
tained  in  any  other,  there  is  no  reason  to  say  the  devise 
is  void.  It  is  said  too,  that  the  words  heirs  and  assigns 
import  a  purchase  in  land,  or  some  real  thing ;  for  no 
personal  thing  can  descend  to  bein  :  and  if  the  money  J* 
to  be  invested  in  a  personal  security,  it  will  not  go  to  the 
'  heirsy 
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heirs,  but  to  the  executors  ;  and  so  the  intention  of  thfe 
testator  will  not  be  pursued.     I  will  suppose,  an  obligor 
binds  himself,  his  heirs,  executors,  and  administrators, 
in  a  sum  of  money  to  a  papist,  who  obtains  judgment 
on  the  bond,  afid  takes  out  an  elegit;   in  this  case  I 
think  it  has  been  held  at  the  assizes,  or  at  least  it  might 
very  well  have  been  so  held,  that  the  papist  cannot  main- 
tain ah  ejectment;  and  yet  the. bond  is  good  to  bind  the 
person  of  the  obligor  and  his  personal  representatives, 
but  not  to  charge  his  htnd,  or  his  heirs  who  represent 
him  in  bis  landed  capacity.     And  this  comes  up  to  the 
present  case,  ^hich  may  secure  the  charity  in  a  double 
sense,  either  upon  land  or  personalty,  if  the  law  would 
alWboth ;  and  if  the  law  prohibits  one  only,  it  certainly 
allows  the  other.    And  I  am  of  opinion  upon  the  whole, 
that  there  is   nothing  that  makes  this  bequest  void  in 
wry  part ;  but  that  it  is  good  in  that  way  which  the 
law  does  not  forbid.     But  I  would  not  have  it  questioned  $ 
if  a  man  should  by  his  will  direct  a  sum  of  money  to  be 
laid  out  in  laadj  or  apon  renWohafge  to  be  secured  upon 
laid  for  any  charity,  and  in  mean  time  (till  it  can  be 
laid  out)  to  be  invested  m  government  securities,  for 
the  benefit  of  the  charity,  but  that  that  bequest  will  be 
void;  because^  the  final  end  and  intention  of  such  testatof 
was,  todiposeof  his  money  in  land,  and*the  investi- 
ture of  it  in  government  and  personal  Securities   was* 
hut  to  secure  it  till  a  proper  purchase  of  land  of  rent- 
age offered.    As  to  fbe  annuity  of  5\.  there  ate  fewer 
objections  to  fbaf  that*  to  the  other ;   for  there  is  no 
directiofi  af  All  for  any  taoney  or  personal  estate  to  be 
kid  out  in  land  ;    for  the  executors  are  only  willed  to 
ttcurestod  sSBU  5i.  ay&tr,  for  the  purpose  there  men* 
fatted,  and  it  ifatttt  be  secured  upon  a  personal  fund, 
ooAsistem  *Mk  tfa  trift  and  intention  of  the  testator,  and 

v  not 
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not  contradictory  to  the  words  of  the  act  of  parliament. 
And  as  it  is  often  said  in  old  books,  that  "  I  was  by  at 
"  the  making  of  the  act  of  parliament,  and  the  meanipg 
"  and  intention  of  it  was  then  said  to  be  this  or  that?" 
so  I  was  by  at  the  making  of  this  statute  $  and  it  was 
at  that  very  time  said  by  the  legislators,  that  it  would 
not  hinder  any  charitable  distribution  of  a  personal 
estate.  Therefore  it  was  decreed  that  the  devise  was 
good,  and  that  the  money  should  be  invested  in  South  Sea 
stock,  for  the  charitable  purposes  mentioned  in  the  wiH. 
I  was  favoured  with  the  two  following  cases  on 
this  same  point,  by  a  friend,  eminent  at  the  bar. 
Grimmett  v.  Wm.  Grimmett  by  will,  dated  13  March,  1749,  de- 
20  Feb.  1754.  vises  to  bis  brother  Jas.  Grimmett,  20l.  a  year,  during 
lorHardwicke"  his  life,  to  be  paid  him  half-yearly,  out  of  the  interest* 
See  i  Wyat's  *n(mey  *n  ^e  public  /unds,  or  mortgages,  or  any  hie 
Dickens.  ?*i.  real  or  personal  estates  of  which  he  should  stand  invested; 
and  gives  the  residue  of  his  real  and  personal  estate  to  bis 
wife,  for  life,  and  to  dispose  of  at  her  death  ;  and  then 
directs  the  remainder  of  bi*  estate  after  his  wife's  death, 
to  be  divided  into  24  parts,  19  of  which  he  disposes  of  j 
and  by  codicil,  dated  the  next  day,  he  limits  the  remain- 
ing 5-24ths,  after  the  death  of  his  wife,  and  payment 
of  his  debts  and  legacies,  and  also  the  201.  a  year,  after 
the  death  of  his  brother,  to  be  applied  in<  clothing  and 
educating  twenty  poor  boys,.  son$  of  parishioners  of 
Brighth  elm  stone,  in  Sussex,  in  the  principle*  of  the 
protestant  religion,  agreeable  ta  the  present  national  and 
established  church  of  England,  &c.  and  that  the  5-24ths 
of  his  estate  after  his  debts  and  legacies  paid,  together 
with  the  201,  a  year  after  the  death  of  his  brother,  ot 
which  should  be  deemed  as  an  equivalent  to  the  20l. 
a  year,  5701.  to  be  invested  in  some  of  the  public  funds 
where  there  is  a  parliamentary  security,  to  stand  in  the 

name 
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name  of  the  trustees,  until  the  whole  can  be  laid  out  in 
the  purchase  of  lands  to  the  satisfaction  of  the  governors 
and  trustee^  whom  he  had  appointed ;  which  lands  are 
directed  to  be  purchased  in  the  names  of  the  trustees  to 
the  uses  aforesaid  /  that  is,  the  interest,'  profits,  and  rents 
of  the  5-24ths  of  his  estate,  together  with  the  interest, 
profits,  and  rents  of  the  said  5Yol.  after  the  death  of  hit 
brother,  or  the  lands  which  should  be  purchased  there- 
with, should  be  applied  annually  for  ever,  in  clothing 
and  educating  twenty  poor  boyi,  a£  aforesaid.— The 
testator  left  ho  real  estate. 

Two  questions—-!  .'•  Whether  the  devise  to  the  charity 
is  within  the  statute  of  mortmain,  and  void  ? 

1  If  it  is,  where  the  money  so  devised  shall  go  ? 
whether  to"  the  next  of  kin  of  the  testator,  or  pass  to  the 
*&  as  part  of  thfc  residuum  ? 

On  behalf  of  the  charity  was  cited  Soresby  and  Hol- 
ies, and  Grayson  and  Atkinson,  7  Nov.  1752. 

Lord  Hardwicke,  chancellor.— Q.  If  this  is  a  goocf 
and  valid  disposition  of  the  5701.  and  5-24-ths  of  the 
remainder  of  (estator's  estate,  or  Void  by  the  statute  of 
Mrtmain  P 

I  think  it  would  be  hard  construction  to  say,  such 
a  charitable  bequest  is  void  by  statute.  If  a  person 
directs  money  ro  be  laid  out  in  lands  for  a  charitable 
use,  it  would  be  void,  although  the  court  would  order 
the  money  to  be  placed  in  the  funds  till  the  purchase  is 
made:  so  where  a  man  gives  it  in  such  a  manner,  that 
the  land  to  be  purchased  is  the  final  end  and  thing 
given.  But  where  there  is  sufficient  room  for  thfe  court 
to  say,  there  is  a  discretionary  plover  in  the  trustees  to 
'ay  the  money  out,  one  way  or  other,  either  in  the  funds 
w  b  lands ;  I  have  determined  such  q.  devise  to  be  good, 
U  ift  Soresby  and  Hollhts,  and  Grayson  and  Atkinson.    I 

n  2  am 
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am  of  opinion  there  is  room  to  construe  this  bequest  with 
such  latitude. 

I  do  not  lay  any  weight  on  the  directions  to  place  the 
money  in  the  funds,  in  the  first  place ;  for  that  would 
be  to  make  the  validity  of  a  will  depend  on  the  order  of 
the  words :  the  direction  is,  to  place  the  money  in  the 
funds  until  laid  out  in  lands  to  the  satisfaction  of  mj 
trustees  :  when  can  that  be  ?  not  while  this  statute  is  in 
force.  Suppose  it  had  been,  if  by  law  it  may  be,  such 
bequest  would  be  good.  Those  words  must  mean 
when  the  trustees  approve  of  laying  it  6ut;  that  can- 
not be  while  the  statute  of  mortmain  is  in  .force;  it  , 
would  be  to  act  contrary  to  their  trust.  It  was  said,  the 
rule  of  construction  as  to  devises  of  money  to  be  laid 
out  in  lands  is  the  same  now  as  it  was  before  the  statute 
of  mortmain ;  that  is  true.  But  suppose  the  trustees  in 
this  case  would  not  act ;  the  trust  would  devolve  on  the 
court ;  and  I  would  order  the  money  to  be  plaped  in  the 
funds,  and  not  invested  in  land?.  Sir  J.  Jekyl  always 
did  so,  before  the  statute.  I  would  not  be  understood 
to  set  up  a  different  rule  of  construction  of  wills  since 
the  statute  of  mortmain,  from  what  prevailed  before ; 
this  would,  in  my  opinion,  have  been  a  sound  rule  be* 
fore  the  statute. 

An  observation  arises  on  the  face  of  the  will  *  as  if 
the  testator  had  thought  this  bequest  might  continue  on 
government  security  for  ever.  He  directs  the  applies* 
tion  of  the  interest,  profits,  and  rents  of  the  «5-24ths, 
and  of  the  5701.  or.  of  the  lands  which  should  be  pur- 
chased therewith.  It  being  in  the  disjunctive,  seems  to 
give  an  election. — the  words  for  ever  are  applicable  to 
.  both  alternatively.  No  mischief  will  follow  from  hence; 
this  is  a  different  sort  of  charity  front  those,  pretended 

ones  in  the  time  of  popery  and  monkery. 

John 
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John  English,  14th  January.  1753,  made  his  will,  and  English  v.Ord. 

,.,?.-  j         j  .  0  July,  1754. 

gave  his  debts,  securities,  and  ready  money,  to  trustees,  Rolls.— Clark, 
in  trust,  until  they  could  meet  with  a  purchase  of  lands,  raaster- 
and  should  actually  purchase  the  same,  to  pay  the  in- 
terest of  1201.  to  and  among  such  poor  and  necessitous 
persons,  inhabitants  in  the  town  of  H.  as  his  executors 
should  think  proper  objects  of  charity  :  and  willed  that 
the  trustees  as  soon  as  they  could  meet  with  a  suitable 
purchase,  should  lay  out  Idol,  in  the  purchase  of  an 
absolute  estate  of  inheritance  in  fee-simple,  of  mes- 
suages, land3,  &c.  to  be  conveyed  and  assured,  and 
vested  in  trustees  for  ever,  in  trust,  to  pay  and  apply  all 
the  rents,  &c. 

Clark,  master  of  the  rolls,  said,  that  Lord-chancellor 
Wared,  that  he  did  not  think  the  case  of  Grimmett  and 
Grimmetty  clear;  and  that,  if  there  had  been  express 
.words  of  direction  to  trustees  to  invest,  8cc.  it  would  be 
within  the  statute.  He  was  of  opinion  that  the  second 
clause  was  directory,  and  not  discretionary :  He  was  not 
for  carrying  the  case  further  than  Grimmett' s,  and  de- 
creed the  devise  void .  a  Vezcy,  i  83. 

The  first  clause  of  the  statute  9  Geo.  It.  c.  36.  was  i  Vczey.aaa. 
intended  to  relate  to  gifts  or  conveyances  to  a  charity  v.  Day.  nC 
by  way  of  donation ;  and  it  is  plain,  that  the  legislature 
did  not  intend  absolutely  to  forbid  all  kind  of  purchases 
of  lands  for  the  benefit  of  a  charity  ;  but  has  put  them 
under  some  restrictions.     Jhe  proviso  was  inserted  in 
the  house  of  lords,  upon  mention  of  the  ca6e  of  the 
charity  of  Queen  Ann's  bounty;  which  could  not  other- 
wise have  gone  on ;    as  the  method  of  executing  it  is," 
that  the  nfioney  arising  out  of  that  fund  is  laid  out  in 
purchase  of  real  estate,  for  the  augmentation  of  poor 
vicarages.     Another  consideration   was,   that  this  was 
aot  intended  to  prevent  the  execution  of  charities  |dr 
ready  established  5    in  several  of  which  the  funds  are 

n  3*  yeste<J 
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vested  in  trustees  with  intent  to  be  laid  out  in  lands  \ 
particularly  Dr.  Ratcliff*s  charity ;    but  to  leave  them 
open,  restraining  the  increase  of  such  donations  in  futuH\ 
that  it  should  not  be  in  the  power  of  any  person,  of  of 
a  court  of  equity,  to  direct  subsequent  gifts  of  money 
to  a  charity  to  be  laid  out  in  land ;  for  if  that  was  their 
meaning,  they  might  as  well  have  rejected  the  whole 
bill ;  as  the  consequences  would  be,  that  a  person  might 
leave  30001.  to  his  executors,  who  might  bring  a  bill  in 
equity,  praying  a  decree  for  laying,  it  out  in  lands:  yet 
in  this  very  clause,  relating  to  purchases,  it  might  be 
considered  how  far  they  are  taken  out  of  the  statute. 
The  meaning  was,  that  where  such  purchases  are  made, 
they  should  not  be  left  precarious  in  point  of  time :  so 
that  though  the  party  should  happen  to  die  within  the 
twelve  or  six  months,    yet  the  person  -who  paid  the 
-  money  should  not  lose  his  purchase,  or  be  put  to  risk 
the  recovery  of  it  back,  as  there  might  not  be  assets,  or 
stocks  might  fall.     But  then  the  money  must  be  actually 
paid ;  in  which  I  doubt  whether  the  other  restrictions, 
exclusive  of  the  limitation  in  point  of  time  in  life  of  the 
.  party,  will  take  place  on  this  proviso,  and  am  rather  of 
a  different  opinion;  for  sometimes  the  money  is  paid  on 
articles  before  a  perfect  conveyance,  and  then  it  would 
be  sufficiently  taken  out  of  the  act,  notwithstanding  the 
circumstance  of  deed  indented  and  inroDed  is  not  com- 
plied with  ;  the  intention  of  the  act  being  complied  with 
by  the  actual  payment  and  conversion  made  of  one  kind 
of  estate  into  another ;  but  in  the  present  case  the  money 
was  not  paid. 

Such  w$s  the  opinion  of  Lord-chancellor  Hardwicke, 

on  a  material  case,  where  one  Elbridge  being  likely  to 

'         4»e,  ijiacje  £  conveyance  of  a  real  estate  for  benefit  of 

a  charity.    Ten  days  afterwards  he  made  a  will,  giving 

#0001,  the  ex^ct  valup  of  the  lands,  to  the  same  charity; 

and 
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and  S50L  to  the  same;  and  gave  the  estate  to  two  per- 
sons as  tenants  in  common.  Under  a  former  direction, 
the  master  had  reported  a  scheme  for  carrying  the  charity 
into  execution,  and  a  decretal  order  was  made  confirm- 
ing the  report:;  the  devisees  had  acquiesced,"  but  their 
heirs-at-daw  had  taken  upon  themselves  to  dispose  .other- 
wise of  the  land;  and  so  the  charity  were  put  to  their 
information  to  seek  further  aid  from  the  court :  when 
his  lordship  delivered  the  tibove  opinion,  and  went  on 
to  say — There  is  something  in  this  case,  Which  may  lay 
a  great  opening  to  evade  the  act;  although  J.  Elbridge 
might  not  have  intended  any  such  fraud:  but  if  such  a 
precedent  were  made,  it  would  be  followed  by  a  person, 
who,  knowing  if  he  died  within  a  year  after  the  con- 
veyance, the  act  would  make  it  void,  gives  the  exact 
value  thereof  in  money  the  same  way,  and  then  the  one 
to  be  laid  out  in  purchase  of  the  other.  The  testator's 
intent  makes  it  worse,  and  creates  a  reason  against  it : 
this,  though  mentioned  as  a  barbarous  act,  is  quite 
otherwise ;  far  from  being  a  prohibition  of  charitable 
foundations,  it  only  restrains  this  method ;  leaving  the 
disposition  of  personal  property  thereto  free.  The  par- 
ticular views  of  the  legislature  were  two ;  first,  to  pre- 
vent the  locking  up  land  and  real  property  from  being 
aliened,  which  is  made  the  title  of  the  act :  the  second, 
to  prevent  persons  in  their  last  moments  from  being  im- 
posed on  to  give  away  their  real  estates  from  their  fami- 
lies. The  present  case  does  not  relate  to  the  latter  view, 
although  that  was  a  very  wise  one ;  for  by  that  means, 
in  times  of  popery,  the  clergy  got  almost  half  the  real 
property  of  the  kingdom  into  their  hands ;  and  indeed  I 
wonder  they  did  not  get  the  rest,  as  people  thought  they 
thereby  purchased  heaven.  As  to  the  other  view,  it  is 
of  the  last  consequence  to  a  trading  kingdom ;  to  which 
the  locking  up  of  lands  is  a  great  discouragemennt.  This 

N4  ipdeed 
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indeed  has  not  so  much  relation  to  the  statutes  of  wort* 
main  as  is  thought;  wKich  had  another  view,  viz.  of 
services  of  the  crown  >  and  therefore  the  reasoning,  pro* 
ducing  this  act,  is  more  like  the  political  reasoning  re- 
lating to  the  statute  of  Westminster ', II.  of  Intails.  Then 
it  would  be  inconsistent  with  that  view  of  the  legislature, 
jf  this  court  should  decree  this  order  made  on  the  roaster' q 
report  (which  would  not  have  been  made  had  it  been 
then  fully  considered)  to  be  carried  into  execution  in  the 
purchase  pf  land ;  as  it  would  be  attended  with  all  tb? 
bad  consequences  of  such  a  devise.  Where  such  charity 
is  created  de  novo,  the  better  rule  i3,  to  hold  it  to  be  laid 
put  in  some  personal  property,  for  which  the  funds  are 
convenient,  affording  commonly  a  better  and  readier 
income  than  land  ;  and  it  is  worth  observing  how  early 
laws  were  made  to  prevent  the  mischief  of  mortmain,  viz. 
about  the  3d  century,  by  one  of  the  first  Christian 
emperors. 
Amb.  451.  By  a  will  made  previous  to  thUvstafute,  the  residue  of 

win,'  i764?art  personal  estate  was  bequeathed  to  be  laid  out  in  lapjl, 
and  settled  4.0  charitable  uses ;  but  by  a  codicil  m*dq 
subsequent  to  the  statute,  the  testator  gave  other  legacies, 
and  confirmed  his  will.  It  ^vas  held  that  the  codicil 
operated  as  a  new  will  pf  the  personalty,  anoVtbe  former 
bequest  was  void. 
Ante  ch.  i.  s.  3.      See  the  former  cases  decided  as  to-  re*J  devises. 

A  bequest  of  money,  to  be  laid  out  in  J  and  for  an 
annuity  to  a  minister  to  preach  an  annual  sermon,  and 
keep  a  tomb-stone  in  repair,  and  to  a  corporation  for 
keeping  account  thereof,  was  decreed  a  charitable  use, 

MoneurxV;i74o.  W&  voi^  by  the  statute. 

A  bequest  to  the  corporation  of  Queen  Anne's  bounty 

was  adjudged  to  be  void,  because  the  principle  of  thftt 

Woodroffe.*      society  is  to  invest  in  lands.     Richard  JVidmQre  bequetfh- 

1  Brown,7'        ed  thereto  2001,  to  augment  a  poor  vicarage  in  Bucks  or 

Cha.  Rep.  13.  •  Southampton, 
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Southampton,  and  gave  one-third  part  of  the  residue  of 
his  personal  estate  to  that  corporation,  another  third  to 
some  public  charity,  declaring  a  preference  thereof  for 
augmentation  of  poor  vicarages,  or  the  propagation  of 
the  gospel;    and  another  third  part  to  be  distributed 
amongst  the  most  necessitous  of  his  relations,  by  the 
father  and  mother's  side \  and  appointed  plaintiffs  exe* 
eulors :  he  died,,  leaving  defendant  the  only  next  of  kin 
09  both  sides,  beigg  the  only  child  of  testator's  sister. 
Two  questions  were  made  by  the  next  of  kin: 
1.  Whether  the  legacy  to  Q.  Anne's  bounty  is  not 
within  the  Matute  of  mortmain,  as  the  governors 
are  bound  by  tbeir  own  rules,   confirmed  by  the 
king  under  the  great  seal,  to  lay  it  out  in  the  pinv 
chase  of  land  ? 
3$  Whether  this  next  of  kin  is  net  entitled  to  the 
third  part  of  the  residue  given  to  the  most  neces- 
sitous of  his  relations  by  the  father  and  mother's 
side  ? 
See  Roach  v.  Hammond,  Pre.  in  Ch.  401 ;  Thomas  v. 
Ode,  Ca.  Talbot's  time ;  Carr  v.  Bedford,  2  Cha.  Rep. 
146;    Griffith  v.  Jones,  .ibid,   394;    Isaac  v.   Defrie*, 
1754;  Brunsden  v.  Wholridge,  1765. 

Lord-chancellor  Camden  declared  the  legacy  to  the 
corporation  could  not  be  supported.  The  charter  of 
rules  reserves  a  power  to  the  crown  to  alter,  vary,  and 
make  new  laws.  These  were  in  force  at  the  testator's 
death)  when  the  legacy  was  to  take  place.  By  the  13th 
rule,  donations  not  given  under  particular  directions  are 
to  go  as  the  general  fund.  It  was  argued,  that  the  word 
furchasfww  not  to  be  confined  to  purchase  of  land  only. 
But  his  lordship  held  he  was  to  take  it  in  the  sense  the 
crown  did  when  the  rule  was  made.  The  word  purchase 
is  put  in  opposition  to  pension.  The  16th  rule  is  decisive: 
U  directs  jthe  money  to  be  laid  out  in  the  public  fundi  or 

securities 
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securities  till  laid  out  in  purchase.  Q.  Whether  any 
particular  directions  in  this  case  ?  Argued,  That  con- 
sidering the  statute  of  mortmain,  the  court  may  collect 
a  particular  direction  from  intention  that -it  should  he 
laid  out  so  as  not  to  fall  within  the  statute.  Though  the 
mortmain  statute  has  made  considerable  alterations,  yet 
I  do  not  understand  it  was  made  to  prevent  charities. 
I  cannot  consider  it  as  given  under  a  special  direction, 
without  adding  many  words  to  the  will,  which  cannot  be 
done.  If  there  can  be  a  general  bequest  to  the  corpora* 
tion,  this  is  one,  except  as  to  the  counties  in  which  the 
augmentation  is  to  be  made.  The  testator  seems  to  have 
known  the  rules  of  the  society  in  case  of  a  donation  of 
2001.  by  adding  another  to  it;  and  from  thence  I  collect 
his  intention  that  the  legacy  should  be  laid  out  in  land. 
The  cases  cited  are-  not  applicable.  Soresby  v.  Hollins, 
was  in  the  alternative.  Grimmett  v.  Grimmett,  gave  a 
latitude  of  option ;  and  it  was  impossible,  while  the 
statute  of  mortmain  stands  in  force,  that  it  could  be  laid 
out  in  land  to  the  satisfaction,  of  the  trustees.  There  was 
no  solemn  determination  in  Grayson  v.  Atkinson,  but 
loosely  taken  up  by  asking  a  question  of  Mr.  Montague, 
the  secretary  of  the  society  (one.  of  the  masters  in  chan- 
cery), who  was  upon  the  bench.  It  was  a  small  legacy 
of  40l.  It  appears  by  the  register's  book,  that  the 
question  was  reserved,  and  never  came  on  again  ;  so  that 
case  is  out  of  the  wav. 

As  to  the  next  point,  Whether  the  court  should  ad- 
journ the  cause  till  new  regulations  are  made  ?  I  have  no 
doubt  but  the  crown  may  alter  and  make  new  laws;  but 
they  cannot  have  any  retrospect.  The  legacy  must  vest 
at  the  death  of  the  testator,  or, be  void  at  that  time;  and 
the  right  vests  in  another. 

To  the  second  question,  several  cases  haye  been  cited,, 
all  proceeding  upon  the  same  ground,  making  the  statute 

of 
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of  distributions  the  rule  to  prevent  an  inquiry,  which 
would  be  infinite,  and  would  extend  to  relations  ad  in- 
finitum. The  court  cannot  stop  at  any  other  line.  Thus 
it  would  elearly  stand  on  the  word  relations  only;  the 
word  poor  being  added  makes  no  difference.  There  is 
no  distinguishing  between  the  degrees  of  poverty  5  and 
therefore  the  court  has,  as  was  unanswerably  argued, 
construed  the  will  as  if  the  word  poor  was  not  in  it. — 
S  Vern.  S81,  was  taken  up  by  Lord  Keeper  Wright  as 
having  found  a  single  precedent,  and  he  was  glad  to  lay 
hold  of  it ;  but  all  the  other  cases  cited  on  the  other  side 
are  uniform  and  clear. 

Where  a  residue  is  bequeathed  to  charitable  uses,  and  Mich.  Term, 
it  turns  out  to  be  more  than  adequate  to  the  nunlber  of  Attorney  v. 

the  objects,  the  whole  must  be  applied  to  similar  pur-  ^\J^L9SJ^m 
poses.  other* 

The  Rev.  Robert  Chapman  gave  all  his  residue  to  his     •  Br* •*••" 
executors,  in    trust,   to  pay   1  si.  per  ann.   to  a  proper 
schoolmaster,  for  teaching  all  and  singular  the  children 
pfBavenstone  to  read,  write,    and   cast   accompts,    at 
some  convenient  place  there ;  to  lay  out  20s.  yearly  in 
the  purchase  of  such  books  as  they  should  think  proper 
for  the  use  of  the  school,  and  apply  the  surplus,  if  any,  See  duty  on 
in  clothing,  and  putting  out  apprentices  to  any  trade,  pj£t,!p5t3.c.3. 
business,  or  occupation  that  should  be  thought  proper 
for  them,  two  children  of  the  parish  of  Ravenstone,  and 
one  child  of  Little  Woolston ;  and  to  meet  once  a  year, 
to  inspect   the   management   of  the  school,    audit  ac- 
counts, &c. 

The  testator  died  in  1785,  without  leaving  any  wife 
or  children,  or  other  next  of  kin  than  his  only  sister  * 

and  nephew.  The  information  prayed  the  establishment 
of  the  charity;  and  that,  if  the  residue  was  more  than 
sufficient,  the  charity  might  be  extended. 

The     • 
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The  nephew,  one  of  the  next  of  kin,  claimed  a  distri- 
butive share  of  such  surplus,  and  stated  that  considerable 
part  of  the  residue  consisted  of  mortgages  >  or  some 
other  real  securities.  But  the  sister  disclaimed  any  right 
or  interest,  being  desirous  that  the  charity  should  be 
established. 

The  executors  admitted  mortgages  to  the  amount  of 
22001.  and  a  surplus  beyond  the  precise  number  of  ob- 
jects specified  by  the  will;  and  submitted  that  the  charity 
ought  to  be  extended. 

It  was  referred  to  the  master,  to  take  an  account  of  the 
personal  estate. 

After  the  decree,  the  sister  assigned  all  her  interest  in 
the  mortgages  and  residue  to  the  trustees,  for  the  benefit 
of  the  charily.  In  consequence  of  this  assignment,  ? 
supplemental  information  was  filed,  and  the  cause  came 
on  again. 

Two  questions  were  made : 

1.  Whether  the  bequest  of  the  residue,  so  far  as  it 
related  to  the  real  securities,  was  not  void,  as  being 
within  the  statute  of  mortmain  ? 

2.  Whether  the  surplus  should  not  go  to  the  next  of 
kin  j  or  whether  the  court  should  not  consider  the 
whole  as  disposed  of  by  the  testator,  from  the  next 
of  kin,  and  be  at  liberty  to  extend  the  charity  by 
enlarging  the  number  of  the  objects  ? 

Master  of  the  Rolls,  Arden*— The  question  is,  Whe- 
ther the  whole  surplus  of  this  personal  estate  is  not  in- 
tended to  go  to  the  charitable  purposes  mentioned  in  the 
will,  though  more  than  sufficient  to  answer  the  exact 
number  of  objects  there  specified  ?  The  real  intention 
of  the  teistator  is  perfectly  clear,  that^he  meant  to  give  the 
whole  surplus.  It  has  been  said  that  the  distinction  is> 
that  where  there  is  a  definite  object,  and  {hat  cannot 

take 
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take  place,  the  court  will  not  look  for  another  object, 
but  let  the  property  go  to  the  next  of  kin,  or  the  heir-at- 
law;  as  in  the  Attorney-general  v;  Bishop  of  Oxford,  the  i  Br.  Cha.  444. 
only  object  the  testator  had  in  view  was  the  building  a 
church,  or,  in  fact,  creating  a  pillar  of  vanity ;  that  was 
his  sole  idea,  and  nothing  short  of  that  could  answer  his 
intention :  and  therefore  the  object  must  be  effectuated 
in  toto,  or  the  property  fall  to  the  next  of  kin.    So  in 
the  Attorney-general  v.  Goulding,  where  Mr.  John  Bailey  2  Br.  Cha.  Rep 
seems  to  have  gone  to  a  great  extent,  and  as  far  as  the 
case  would  well  warrant  him,  it  was.  held  that  the  testator 
had  no  general  intention  beyond  that  specified  in  his  will, 
and  consequently  that  the  bequest  must  be  confined  to 
the  precise  object,  and  not  beyond  it;  but  wherever  the 
intention  has  been  to  disppse  of  the  whole  property  to 
certain  purposes,  as  in  the  early  case  of  Tbetford  School,  8  £0.  iso. 
anil  numerous  subsequent  authorities,  the  whole  has  been 
applied :  the  intention  has  been  considered  as  such,  and 
it  has  been  only  inferred  that  the  testator  has  been  mis- 
taken merely  as  to  the  quantum.    It  has  been  observed, 
as  a  strong  mark  of  his  intention,  that  by  giving  the 
apprentice-fees  to  three  objects,  he  has  marked  out  the 
limits  of  his  bounty,  and  that,  the  confining  it  to  that 
number  will  be  a  sufficient  compliance  with  his  inten- 
tion :  but,  according  to  the  disposition  of  this  residue, 
his  intention  could  not  be  limited  to  three  boys ;  and  if 
it  would  pay  more,  the  testator  has  shewn  an  intent  that 
the  surplus  beyond  that  must  he  applied  in  the  same 
manner  j  therefore  I  am  of  opinion  that  it  must  be  ap- 
plied to  the  charitable  purposes  mentioned  in  the  will. 
Perhaps  it  may  not  turn  out  to  be  much  more  than  suffi- 

• 

cieat  3  but  if  it  should,  the  next  of  kin  may  then  come 
toth*  court,  as  in  other  cases,  where  there  has  been 
an  increase  of.  rente  and  profits;— and  decreed  accord- 
ingly. 

A  bequest 
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792,  July  ifc  A  bequest  of  money  to  be  laid  out  in  land  for  establish- 
F.  Vcs.  548.  ment  of  a  minister  of  a  chapel,  is  void,  and  not  sup- 
4  Br'  °7#  ported  by  supposing  a  discretion  in  the  trustees  not  to 

lay  it  out  in  land ;  the  directions  being  imperative. 

Testatrix  having  endowed  the  chapel  of  FakefAam, 
directed,  by  her  will,  that  600l.  should  be  laid  out  in 
freehold  lands,  or  copyhold  with  fine  certain,  and  the 
rents  to  be  applied  to  pay  some  small  annuities.  AncF 
"all  the  residue"  she  directed  to  be  paid  "  in  equal 
moieties,  one  to  my  friend  Thomas  Mendbam  for  his 
•  natural  life,  the  other  to  my  friend  Samuel  Eastaugh  for 
his  natural  life  :  and  after  the  decease  of  Meridhamb  one 
iquaf  third  part  of  the  interest  or  rents  to  be  paid  to  the 
preacher  or  teacher  for  the  time  being,  who  shall  statedly 
officiate  in  the  chapel  at  Briston,  belonging  to  Mend- 
bam 5  th'fe  other  two-third  parts  to  Eastaugh  for  his  life; 
he  and  the  said  preacher  exchanging  upon  Lord's  day 
alternately,  the  one  at  Fakenbam,  the  other  at  Briston ; 
provided  that  Mendbam  and  Eastaugb  do  not  voluntarily 
withdraw  from  and  refuge  officiating,  when  able,  at  the 
said  Faienbam  chapel  as  usual ;  if  they  do  during  such 
recess,  the  share  of  him  or  them  refusing,  to  cease  and 
go  to  the  preachers  appointed  in  his  or  their  room.  Arid 
after  the  decease  of  Mendbam  and  Eastaugb,  and  the 
iurvivot  of  them,  the  interest  or  rents  to  be  paid  for  ever 
t6  the  preachers  for  the  tim£  being,  who  shall  be  chosen 
by  the  trustees  of  Fakenbam,  and  the  trustees  and  major 
pan  of  the  communicants  of  Mendbam  chapel  at  Bris- 
ton."— There  was  a  proviso,  that  in  case  of  Eastaugh' $ 
apostacy,  he  should  have  no  claim  under  this  devise. 

The  coheiresses  filed  this  bill ;  and  Lord  Thurlow  had 
decreed  that  this'  devise  was  hot  void,  so  far  as  concert- 
ed the  immediate  annuitants. 
On  further  directions,  two  questions  were  made: 
1.  Whether,  in  order  to  support  the  charity,  it  was 

not 
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not  possible  to  consider  the  trustees  as  not  bound  to 
lay  out  the  fund  in  land  ? 
%>  If  not,  whether  the  interest  of  the  two  annuitants' 
(Mendbam  and  EastaugbJ  could   be  maintained', 
as  being  separated  from  the  charitable  trust,  and 
intended  as  a  personal  bounty  and  favour  to  them  } 
The  Attorney-general   eited  Grimmett  v.  Grimmett,' 
Arab.  210.  in  favour  of  the  charity,  as  considering  the 
trustees  not  bound  to  lay  out  the  fund  in  land. 

It  was  contended  for  Mendbam  and  Eastaugh — There 
are  no  such  words  in  43  Eliz .  as  maintenance  for  a  minister,* 
and  it  is  not  within  the  statute,  though  within  the  equity 
of  H.   The  only  ground  whereon  this  case  can  be  taken1 
to  be  a  charitable  use  within  the  statute,  is,  that  it  is  A  1Eq.Ca.Ab.05. 
provision  for  benefit  of  those  to  whom  the  religion  is  to 
be  administered,  not  for  the  particular  clergyman ;  for, 
giving  a  charity  to  provide  a  clergyman,   cannot  be 
deemed  a  charitable  use  with  regard  to  the  person,  any 
more  than  a  gift  to  any  other  person  can  be  charitable 
for  the  benefit  of  the  person  to  whom  it  is  applied  ;  as, 
to  provide  a  surgeon  for  an  hospital,  &c.  here  it  is  a    _ 

__^  *■  » crm  Rep* 

personal  benefit,  as  in  Doe  v.Aldridge,  and  Barrington    B.  R.  so4. 
v.  Bishop  of  Hereford* 

Solicitor- general- denied  the  authority  of  that  case,  and 
said  the  whole  of  the  will  had  not  been  stated. 

Lord  Commissioner  Ejrre.— The  question  made  by  the 
Attorney-general  rfrast  be  first  noticed.  Whether  this 
can  be  a  good  disposition. to  a  charitable  use,  in  respect 
of  its  being  possible  to  lay  out  the  fund  otherwise  than: 
iff  land?  For  that,  a  case  from  Ambler  was  cited.  The 
whole  of  that  ease  rests  upon  a  critical  comparison  of 
words.  The  words  in  that  case  were,  "such  purchase- 
as  is  to  the  satisfaction  of  the  trustees/'  If  the  question 
could  be  rested  upon  the  similarity  or  synonimy  of  the 
two  cases,  it  would  be  a  fair  argument.     But  I  think, 

without 
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without  saying  whether  I  approve  of  thai  case  or  not, 
that  this  is  substantially  distinguishable,  and  upon  the 
ground  stated  by  Lord  Hardwiche  there ;  for  he  says,  if 
it  had  been  a  disposition  of  money  to  be  laid  out  in  land, 
he  should  have  been  obliged  to  have  said  it  was  within 
the  statute.    Now  this  is  that  very  case.    Therefore,  the 
case  cited  will  not  apply ;  and  it  stands  upon  so  much 
nicety,  that  it  is  not  proper  to  extend  it  to  cases  in  which 
every  part  of  the  circumstances  of  that  case  does  not 
occur.    This  devise,  therefore,  is  void,  within  the  statute 
of  mortmain.    The  next  consideration  is,  Whether  these 
two  persons  are  to  be  considered  as  having  an  interest 
detached  from  the  trust,  so  as  to  be  separated  from  the 
trust,  though  that  should  be  condemned?     It  is  said  to 
have  been  the  opinion  of  the  late  Lord*  chancellor,  that 
they  were  to  be  considered  as  entitled  to  a  life-estate, 
notwithstanding,  the  trust  was  not  maintainable*    That 
opinion  is  the  only  circumstance  that  raises  a  deuht  in 
say  mind  as  to  the  true  construction  of  the  wilh    The 
case  from  the  Term  Reports  does  not,  upon  consideration, 
bear  upon  this  at  alL     But  that  opinion  is  a  great 
authority,  and  deserves  much  consideration.    Whether, 
according  to  the  observation  of  the  Solhcitor+genml, 
every  part  of  the  will  fell  under  the  eye  of  Lord*  Tkntbfo, 
it  is  impossible  for  me  to  say.    But  the  unfortunate  air* 
oumstance  is*,  that  that  opinion  does  not  bind  m*va*lbc 
decree  hafr  not  gone  far  enough  to  include  that  question; 
for  though  the  language  of  it  is,  that  that  devise  was  aot 
to  be  consider*!  as  void,  so  far  as  respects  the  infltfediatr 
annuitants,   I  cannot  comprehend    these  two  perwtt* 
under  thaft  description.    The  testatrix  ha*  determined 
Whom  she  meant  by  those  words  mr  for  she  comprehend* 
expressly  tbe  persons,  to  whom  the  small  annuities;  a# 
given,  as  her  annuitants  $  and  there  is  nothing  in;  the: 
decree  to  authorise  mo  to  suppose  the  Lord-chanoellor 

meant 
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meant  to  comprehend  more  under  those  words  than  she 
did.  Besides,  in  propriety  of  language,  these  two  per- 
sons were  not  annuitants.  The  others,  who  had  small 
sums  given  out  of  the  whole,  were  strictly  so  \  but  not 
these  two,  who  take  the  whole  residue,  or  the  rents  and 
profits  of  the  fund,  if  the  fund  is  laid  out  in  land.  There- 
fore under  this  decree  it  is  void,  as  against  them  in  that 
character.  Then  can  they  be  so  separated  from  the  general 
trust  that  this  court  is  bound  to  condemn,  as  that  their 
interest  can  be  maintained,  though  the  interests  of  those 
who  come  after  them  cannot.  It  appears  to  me,  that 
the  object  of  the  testatrix  was  to  make  a  disposition  to  a 
charitable  use;  and  though  some  arguments  at  the  bar 
tended  to  shew  the  establishment  of  a  minister  not  to 
be  a  provision  for  a  charitable  use*  yet  that  argument 
upon  the  whole  falls  to  the  ground,  because  it  is  admit- 
ted that,  in  respect  of  the  benefit  which  the  flock  are 
to  derive  from   the  exhortations  of  the  pastor,  it  is  a  r 

charitable  use.  Here  the  general  object  was  to  make  an 
establishment  for  the  two  chapels  at  Briston  and  Faken- 
bam.  The  latter  was  her  own,  which  she  had  founded, 
and  which  was  apparently  her  first  object.     Mendbam, 

• 

it  appears  from  the  will,  was  the  stated  preacher  at 
Briston,  and  Eastaugh  was  one  of  the  stated  preachers  - 
^  Fakeribam ;  but  both,  as  appears  by  the  will,  were 
alternate  preachers  at  Faienbam.  Having  a  general 
object  to  provide  for  both  chapels,  and  having  apparently 
a  great  confidence  in  Mendbam,  and  a  reliance  that  that 
chapel  would  be  taken  care  of  without  a  special  provi- 
sion in  his  life ;  and  having  a  view  that  in  all  events 
faienbam  should  be  provided  for,  as  it  had  been,  by  the 
alternate  preaching  of  both ;  she  begins  with  giving 
them  an  estate  for  life  in  these  premises,  with  a  condi- 
tion annexed,  that  they  do  not  voluntarily  withdraw,  or 
refuse  to  do  the  duty  they  were  accustomed  to  do  at 

o  Fakenbam. 
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Faienbam.  After  the  death  of  Mendban,  when  another 
preacher,  whom  she  did  not  know,  was  to  be  appointed 
for  Briston,  she  then  conies  to  a  more  general  idea  of 
an  establishment  for  both  chapels.  When  Mendham 
drops,  she  arranges  it  in  this  way ;  that  Rastaugb  shall 
then  take  two-thirds,  and  the  preacher  at  Briston  one* 
third.  But  she  expressly  here  makes  that  provision  part 
of  the  trust  and  general  object  of  the  charitable  disposi- 
tion, because  she  has  annexed  to  that,  that  they  are  to 
preach  alternately  at  Fakenbam.  I  lay  no  stress  upon 
that  proviso,  that  if  Eastaugb  apostatizes,  he  is  to  have 
no  part  of  her  bounty,  but  to  observe  that  it  shews  the 
consideration  of  her  bounty  to  these  two  persons  5  and 
that  consideration  affords  the  true  construction. 

It  was  argued  with  great  force,  that  there  was  a  per- 
sonal bounty  intended  to  them.     I  agree  there  was ;  but 
it  was  equally  apparent  that  it  flowed  from  a  confidence 
in  them,  in  the  character  of  ministers  of  these  chapels, 
and  not  in  any  other  way.   Then  it  comes  to  the  question, 
Whether,  if  a  plain  trust  and  disposition  to  a  charitable 
use  is  manifested  by  the  will,  and  intended  throughout, 
but  if  that  disposition  is  also  manifested  with  a  certain 
degree  of  personal  bounty  and  favour  to  particular  objects, 
that  will  take  the  case  out  of  the  statute  I    But  I  am  of 
opinion,  that  if  the  personal  bounty  cannot  be  totally 
separated  from  the  general  object,  in  respect  of  which 
they  are  to  have  that  preference,  it  is  not  sufficient;  and 
it  is  proved  clearly  by  the  admission  of  Mr.  Miifor^t 
that  if  there  is  a  general  disposition  to  a  charitable  ase, 
and  the  testator  appoints  the  first  preacher  to  exercise 
that  function,  that  would  be  a  case  within  the  statute. 
That  establishes  the  principle,  that  mere  personal  favour, 
and  confidence,  and  benefit  too,  manifested  essentially 
by  the  preference  made  of  one  to  the  other,  as  the  first 

object  of  her  bounty,  will  not  separate  that  favour  from 

the 
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the  trust.  It  was  manifestly  her  intention  to  make  & 
general  provision  for  the  two  chapels ;  to  suspend  that  as 
to  one,  till  the  death  of  Mendham  *  and  to  continue  it  as 
to  the  other,  from  the  moment  of  her  death,  and  during 
his  whole  life :  and  consequently  there  is  a  charitable 
use  subsisting  from  the  moment  of  her  death  as  to 
Fakenbam  chapel ;  and  these  persons  have  this  bounty 
only  m  respect  of  that  charitable  disposition,  conse-* 
quently  their  estate  cannot  be  separated  from  the  trust  t 
md  if  that  fails,  this,  which  is  a  part  of  it)  must  fail 
also* 

Then,  as  to  Doe  v.  Aldridge,  the  comments  which 
have  been  made  save  me  the  trouble  of  saying  much 
upon  it.  But  we  need  not  quarrel  with  that  case;  for. 
though  we  may  collect  circumstances  enough  to  see  what 
the  testator  in  all  probability  did  mean,  yet  it  is  an 
answer*,  that  where  he  says  he  expects  the  devisee  will 
promote  the  service  of  God,  in  those  general  words,  the 
trust,  which  would  be  raised  by  the  word  *c  expect*" 
would  fail,  because  it  is  not  sufficient  to  connect  it  with 


"*-"»i 


the  other  trust.  If  therefore"  there  is  alair  objection  to 
connecting  with  the71Ife-e9tate  the  subsequent  trust,  that 
estate  is  hot  a  disposition  to  a  charitable  use.  Therefore 
that  case  does  not  apply  to  this  i  for  there  is  no  benefit 
here  intended  to  these  persons  distinct  from  this; — that 
they  had  officiated  at  these  chapels,  and  were  intended 
to  do'  so.  Therefore  the  whole  of  this  disposition,  after 
the  annuities,  will  fall  under  the  general  objection  of  a 
disposition  of  money  to  be  laid  out  in  land  for  a  charita- 
ble use* 

Lord  Commissioner -A  War*/. 

Upon  the  first  question^  I  am  clearly  of  opinion  that 
the  bequest  is  void  in  its  nature.  Those  who  have  aTgutd 
in  favour  of  it,  have  relied  upon  that  case  in  Amhtery  in 
which  Lord  Hardwicke  did  not  think  the  devise  ab- 

o  2  solutely 
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solutely  void :  but  that  was  entirely  founded  upon  the 
wording  of  it.  It  was  not  a  gift  of  money  absolutely  to 
be  laid  out  in  land ;  and  though  Lord  Hardttricke  did 
consider  the  case  with  a  view  to  its  being  in  the  power  of 
the  trustees  to  lay  it  out  so,  if  they  thought  proper,  yet, 
as  it  was  not  obligatory  upon  them,  he  thought  they 
would  not  in  their  discretion  do  an  act  which  would  be 
nugatory,  but  would  suffer  it  to  remain  in  the  funds,  by 
which  means  it  would  not  be  within  the  statute.  As  be 
went  in  that  case  on  a  criticism  upon  the  words,  we 
cannot  do  it  in  this  case ;  for  the  direction  is  imperative 
on  them  to  lay  it  out  in  land. 

The  next  question  is,  Whether  there  is  any  thing  to 
distinguish  the  case  of  these  two  persons  ?     I  think  there 
is  not.    It  is  true,  the  testatrix  does  appear  to  have  had 
a  particular  predilection  for  them,  from  her  long  know- 
ledge of  therm    But  what  was  her  general  intent  ?    It 
was  to  appoint  a  perpetual  chaplain  in  these  two  chapels: 
and  this  appointment  of  these  two  was  only  the  inchoa- 
tion  of  that  charity.     It  is  true,  during  their  lives  she 
makes  a  particular  qualification  as  to  the  application  of 
the  fund  respecting  those  two,  which  is  not  meant  to 
extend  to  future  preachers.    They  are  to  take  in  moieties 
this  benefaction ;  but  her  intention  was  as  much  to  tie 
them  down  to  the  exercise  of  their  function,  in  these 
chapels,  as  those  to  come  after.    That  is  plain  from  the 
will,  which  makes  it  as  much  a  charitable  bequest  with 
regard  tb  them,  as  to  the  others.    As  to  the  case  in  the 
Term  Reports,  we  may  give  it  due  merit,  though  perhaps 
it  was  not  looked  into  as  much  as  it  might  have  been. 
The  foundation  of  that  idea  was,  that  it  was  nothing 
more  than  a  bequest  beneficial  to  the  party,  without  an- 
nexing to  it  a  stipulation  of  preaching  in  the  chapel; 
which  made  it  a  charitable/  bequest   as  to  the  future 
preachers.    Here  it  is  expressly  annexed  to  these  two 

intents 
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intents,  which  distinguishes  this  case  from  thai*— There- 
fore I  concur  with  Lord  Commissioner  Eyre. 


Before  I  quit  this  part  of  the  subject,  it  may  be  proper 
to  notice  the  cases  of  ademption  of  legacies  to  charities,  Ademption, 
which  stand  on  the  same  principle  of  other  ademptions, 
and  very  little  may  suffice  to  elucidate  the  doctrine. 

The  defect  of  a  surrender  of  copyhold  estate  devised  to 
a  charity  may  be  supplied;  and  securities  bequeathed, 
but  afterwards  paid  to  the  testator  and  reinvested,  still 
belong  to  the  charity,  with  interest. 

By  the  will  of  Rev.  Richard  Parkin,  in  1759,  the  re-  Atty.-G*n.  v, 
version  of  a  freehold  estate  was  devised  to  Pembroke-hall  others,  1760. 
College,  Cambridge,  and  a  copyhold  est3te  ;  not  surren-  ivrticn*'**?. 
dered)  to  his  sister  for  her  life,  on  condition  that  she 


settle  the  same  upon  that  college,  and  give  secu- 
rity in  one  month  after  his  decease  to  do  so,  as  the 
socitty  should  approve,  otherwise  he  gave  the  same  to 
the  society  at  his  death  :  and  then  specifying  some  mort- 
gages, bonds,  and  notes  due  to  him,  he  gave  out  of  the 
interest  thereof  annuities  to  two  of  his  sisters,  on  condi- 
tion that  they  should  neither  marry  nor  controvert  his 
will;  and  after  their  deaths  he  vested  all  those  securities 
in  the  college,  with  the  remainder  of  the  interest.  '  He 
also  gave  a  considerable  sum  due  to  him  for  interest  on 
three  of  the  mortgages,  with  other  part  of  his  personal 
effects,  to  be  invested  by  his  executors  on  good  security, 
and  gave  the  income  thereof  to  his  sister  Sarah,  for  life, 
♦  and  the  reversion  to  the  college.  He  died  in  1765,  and 
the  relators  filed  their  information  against  the  executors 
to  establish  the  charitv,  and  for  an  account. 

The  relators,  as  a  ground  for  their  refusal, to  account, 
insisted  that  there  had  been  great  variations  and  additions 
to  the  testator's  personal  estate  after  making  his  will,  the 
same,  at  his  death,  having  consisted  principally  of  money 

o  3  due 
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due  to  him  on  mortgages  and  other  securities,  and  that 
many  of  such  were  made,  and  the  money  lent  after 
making  his  will,  and  that  the  relators  were  entitled  only 
to  such  mortgages  and  securities)  or  the  benefit  of  them, 
as  were  particularly  described  in  the  will,  and  were  sub- 
sisting and  unsatisfied  at  his  death ;  and  not  to  any  part 
of  the  money  due  on  the  mortgages  or  securities  made  to 
him  after  making  his  will ;  but  that  the  residue  of  his 
esfate  was  to  be  considered  as  undisposed,  and  that  his 
sisters,  as  his  next  of  kin,  were  entitled  thereto. 

The  relators  claimed  the  whole  residue  at  the  time  of 
his  death ;  and  that  the  testator,  after  making  his  will, 
received  the  money  due  on  several  of  the  securities 
therein  particularised,  and  placed  out  the  money,  and 
other  money  which  he  had  saved,  at  interest,  on  other 
securities,  and  which  remained  due  and  unreceived  at  bis 
death :  that  all  the  money  which  remained  due  thereon 
at  his  death  was,  and  ought  to  be  deemed  to  pass  as  part 
of  the  residue  of  his  personal  estate,  by  and  under  his 
will,  and  that  the  relators  ought  to  have  the  benefit  thereof* 
is  Nov.  1709.  Lord  Camden,  chancellor,  declared  the  will  well 
p.  in.1  '  *  proved,  &c.  and  directed  the  charitable  trusts  therein  to 
be  established  and*  carried  into  execution;  and  ordered 
Sarah  Parkin  to  surrender  the  copyhold  estate  to  such 
trusts  and  uses  as  the  testator  had  directed  $  and  declared 
that  his  sisters  were  entitled  to  the  clear  residue  of  the 
personal  estate.  That  such  of  the  debts  bequeathed  to 
the  relators  as  were  paid  to  the  testator  between  the  time 
of  making  his  will  and  his  death,  whether  sueh  pay- 
ments were  voluntary  or  compulsory,  the  same  were  not 
adeemed  by  such  extinction  of  these  debts,  but  ought 
to  be  satisfied  out  of  the  testator's  general  estatc-!-and 
directed  an  account  of  debts,  and  interest,  and  credit, 
'  to  be  allowed  to  the  relators  for  all  such  sums  as  should 

appear  to  have  been  paid  to  the  testator  before  his  death, 

op 
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on  the  securities  specifically  bequeathed  to  them ;  and 
the  respective  interest,  at  4  per  cent,  to  be  applied  in  the 
annuities  to  the  two  sisters,  and  the  surplus  to  the  bank, 
subject  to  further  order ;  and  the  relators  to  present  a 
scheme  for  carrying  the  charity  into  execution — and  costs 
out  of  the  estate. 

The  cases  relative  to  ademption  of  legacies  all  concur 

in  establishing  the  doctrine,  that  a  testator's  receiving  a 

debt  after  he  had  bequeathed  it,  is  not  an  ademption  or 

revocation  of  the  legacy,  but  an  intended  security  to  the 

legatee.    In  Pawlet's  case  it  was  held,  that  the  testator  K*ym.  a*s* 

thereby  meant  the  legacy  should  be  as  certain  to  the 

legatee  as  toe  could  make  it :  and  a  case  is  cited  there  of 

&fuii  v.  Ckicbely,  wherein  the  difference  was  maintained 

between  a  legacy  in  numeratione,  and  a  specific  legacy ; 

/or  in  the  first  case  the  legacy  will  remain,  though  the 

debt,  ex  quo,  be  paid  in ;  but  the  specific  legacy  may  be 

lost  by  being  altered,  as  Johnson's  case.  Godib.  91. 

In  the  Earl  of  Tbomond  v.  Earl  of  Stiffblk,  it  was  1  p.  w.  464. 
settled,  that  when  fart  of  the  debt  bequeathed  had  been  171*~ 
afterwards  released  by  the  testator,  but  not  received  by 
him,  this  was  no  ademption  of  the  legacy  pro  tanto, 
but  that  the  legatee  was  entitled  to  the  whole  debt,  as 
much  as  if  it  had  been  paid  in ;  and  that  the  receipt 
of  a  debt  bequeathed  was  no  revocation  of  the  will. 

In  a  subsequent  case  of  Ford  v.  Fleming,  it  was  held,  a  P*  W.  409. 
that  if  a  debtor,  who  cannot  be  compelled  to  keep  it, 
voluntarily  pays  in  the  debt,  so  that  it  is  his  own  act, 
and  the  creditor  is  bound  to  receive  it,  this  is  no  ademp- 
tion of  the  legacy;  for  it  muat  be  the  act  of  the-testator, 
and  not  the  act  of  the  debtor,  who  is  a  third  person, 
which  is  to  revoke  the  will.  The  receiving  the  debt  in- 
creases the  personal  estate ;  and  where  the  debt  is  called 
in  by  the  testator  himself,  it  may  be  presumed  to  have 
arisen  from  his  apprehension  that  the  debt  bequeathed 

0  4  by 
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a  Vera.  681.  by  him  was  in  danger,  and  therefore  to  have  been  done 

f  w?n  3«6  *n  favour  °f  the  legatee,  and  what  was  done  out  of  kind- 
Ca.Talbot,  aao.  ness  to  him  ought  not  to  be  interpreted  to  his  prejudice. 

Atty.  r.  Pye,  A  debt  of  10001.  bequeathed  to  the  Coopers'  Company 

!  Atk  433*  to  build  alms-houses,  proved  to  be  only  36$1.  was  main- 

}£™nua8t  tained.    But  if  the  testator  recovers  the  debt  at  law,  the 

i  Atk.  507.  legacy  is  adeemed.     Ademptions  are  confined  to  cases 

Roomev.  f     *                                          * 

Roomc,  1744,  where  the  testator  applies  the  money  to  the  same  purposes 

*'  as  those  for  which  he  had  bequeathed  the  debt. 


SECTION  VII. 
Devises  or  Bequests  for  intended  Uses. 

The  court  has  favoured  devises  for  intended  charities, 
although  they  were  not  in  esse  at  the  time  of  the  charter, 
or  of  the  will  of  the  founder ;  and  it  has  been  fully  esta- 
blished, that  devises  for  a  foundation  subsequent  to,  and 
consequent  upon  a  charter  of  incorporation,  are  valid  as 
operative  acts  upon  that  previous  license. 

jo  Co.  Rep.  Xhe  case  of  Sutton's  Hospital,  and  the  decision  upon 

Trin.  ioJa.  l.    .  ,  .  .  f  -,../* 

it,  set  this  question  at  rest,  and  confirmed  the  right  or 

the  patentee  to  found  his  charity  after  he  had  received  his 
license  to  purchase  and  erect  the  foundation. 

Baxter,  the  nephew  and  heir-at-law  of  Thomas  Sutton, 
within  a  year  after  the  decease  of  his  uncle,  brought  tres- 
pass against  the  executors  of  his  will,  and  a  special  case 
was  reserved  on  all  the  points  urged  at  the  trial;  all 
of  which  were  reducible  to  one,  that  the  act  of  incor- 
poration was  previous  to  the  foundation ;  against  which 
objection  it  was  maintained  for  the  establishment,  that 
the  crown  has  the  power  to  give  the  means,  by  creation 
of  a  capable  body  politic,  by  way  of  incorporation,  to 
have  a  perpetual  succession  to  perfect  and  perpetuate  the 

charitable  work  intended }  that  the  incorporation  being 

present, 
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present,  and  the  execution  of  the  license  future,  the  in- 
corporation  ought  of  necessity  to  precede  the  license; 
that  the  true  meaning  of  the  words  "  to  found,  erect,  and 
establish,"  is  to  lay  the  foundation  of  a  building  whereon 
to  erect  the  house,  and  there  to  establish  and  make  the 
society  to  have  continuance ;  that  it  is  impossible  to 
take  in  succession  for  ever  without  a  capacity,  and  this 
cannot  be  without  previous  incorporation ;  and  it  is  not 
until  after  the   act  of  incorporation  that  any  town  or 
society  can  have  this  capacity :  hence  it  must  precede 
the  donation  of  land  ;  that  the  other  part  of  the  license 
to  a  new  incorporation  is  to  take  in  mortmain.    This  is 
not  of  necessity,  either  of  the  essence  of  the  incorporation 
or  of  its  continuance,  for  the  corporation  is  perfect  with- 
out it;  but  yet  it  is  requisite  for  the  establishment  and 
maintenance  of  its  end,  viz.  to  have  the  poor  sustained, 
tie  scholars  instructed,  .&c.  for  they  cannot  be  main- 
tained without  a  revenue,  and  they  cannot  take  and  re* 
tain  a  revenue  without  a  license  in  mortmain,  and  there* 
fore  the  incorporation  and  license  ought  to  precede  the 
donation:    that  the  words,    to  found,  erect,  and  esta- 
blish, cannot  be  extended  to  the  iu corporation,  for  that 
belongs  to   the  crown,  nor  to  any   donation  of  land, 
for  as  yet  there  is  not  any  capacity  ;  therefore  they  ex* 
tend  only  to  the  completing  the  building :  that  the  founder 
may  do  these  acts  without  license,  but  his  application  to 
the  crown  is  to  give   succession  and   perpetuity  to  his 
foundation,  which  cannot  be  without  it :  that  the  founder, 
by  his  application  for  the  charter,  signs  his  consent,  and 
thereby  waves   any  right  of  objection,  that  the  crown 
could  not  give  a  name  and  perpetuity  of  inheritance  to 
the  lands,  and  inheritance  of  any  one 5  the  crown  names 
the  incorporation,   and  gives  the  capacity,  and  leaves  it 
to  the  founder  to  perfect  all  the  mechanical  part  of  the 
establishment ;  that  the  law  has  not  restrained  incorpo- 
ration 
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ration  to  any  prescribed  and  incompatiblfe  words  ;  and 

when  the  corporation  is  duly  created,  all  other  incidents 

t  RoU.  519.      arc  tacitly  annexed  :  and  amongst  others  the  license  to 

10  Rep.  30.  .  . 

purchase  in  mortmain. 

That  although  the  officers  and  members  are  not  chosen 
till  after  the  date  of  the  charter,  yet   they  are  chosen 
tinder  its  authority,  and  are  immediately  incorporated 
Flow.  Com.      thereby  :  it  is  immediately,  by  the  letters-patent,  a  cor- 
£  And.  208.      poration  in  abstractor  but  not  in  concrete  till  the  naming 
1  uob/iaq.     of  the  master.     That  a  void  space,  on  which  a  house  is 
intended  to  be  built,  may,  by  the  king's  charter,  be 
named  a  house,  and  this  is  sufficient  to  support  the  name 
of  the  incorporation  ;  as  the  hospital  of  St.  John  of  Je- 
rusalem and  of  the  Knights  Templars  was  incorporated 
in  14  H.  I.  but  neither  the  fabric  of  the  templey  nor  the 
house  of  the  hospital,  were  built  till  the  reign  of  H.  H. 
Mat.  Huis,  «4.  the  one  by  Jordan  Bissett,  and  the  other  by  Heraclius, 
patriarch  of  Jerusalem;  so  the  Savoy  was  founded  by 
H.  VIII.  upon  a  charter  of  H.  VH.    There  is  great  rca* 
son  that  an  hospital,  &c.  in  expectancy,  or  intendment 
or  nomination,  should  be  sufficient  to  support  the  name 
of  an  incorporation,  when  the  corporation  itself  is  only 
in  abstracto,  and  rests  only  in  intendment  and  considera- 
tion of  law ;  a  thing  which  is  not  in  esse,  but  in  apparent 
expectancy,  is  regarded  in  law*— as  a  bishop  who  is  elect 
before  he  is  consecrated.    So  for  a  corporation  it  is  suf- 
ficient to  name  a  place,  &c.  for  that  imports  truth  and 
certainty. 

That  in  law  there  are  two  manners  of  foundation,  one 
fundatho  incipient,  and  the  other  fund  at  to  perficiens ;  and 
therefore  quatenus  ad  capac\tatem  (S  babiiUatem9  the 
incorporation  is  metaphorically  called  the  foundation,  for 
that  is  the  beginning,  as  a  foundation,  quasi  fundaften- 
turn  capacitatisy  preceding  the  whole;  but  quatenus  ad 
dotationem,  the  first  gift  of  the  revenues  is  called  the 

foundation, 


Ch.  I.  Sec.  VII.     Devises  or  Bequests  for  intended  Uses.  SOS 

foundation,  and  be  who  gives  it  is  the  founder  in  law ; 
tad  that  is  proved  by  the  statute  of  Westminster,  where  Wotmims. 
the  collation  or  gift  of  the  tenements  is  called  the  founda-  3  In£  44\'7.u 
tion.  Siautem  domus.  &c.    He  who  gives  the  first  land  is  FNB- 91  *• 

'  &  38  Ast.  p.  92. 

the-rounder.  That  if  the  king  incorporate  the  poor  of  1  RoiL  »u. 
the  hospital,  the  founder  need  not  make  any  instrument 
comprehending  any  foundation,  erection,  &c.  but  his 
gift  of  the  land  being  the  first  gift,  makes  him  the  founder, 
md  the  first  donation  is  all  the  foundation  which  is  re- 
quisite inlaw;  and  to  the  erection  of  an  hospital,  &c« 
there  is  not  in  law  any  thing  requisite  but  incorporation 
and  donation.  The  first  dotation  is  the  foundation, 
which  is  to  be  understood  with  this  distinction,  that 
where  the  crown  expresses  the  words,  designs  the  place, 
appoints  the  number,  and  gives  them  a  name  by  charter,  1  Roll.  iss. 


»i«. 


310. 


w  ihat  it  is  a  complete  corporation :  there  the  founder  x  Andcn. 
hath  nothing  to  do  but  to  make  the  dotation  without  Br. Prescript. ia. 

&  10  Rep.  83.  a. 

any  instrument,  comprehending  the  words  found,  erect, 
ttlalli&h,  Sec.  for  the  common  person,  who  is  the  foun- 
der in  such  case,  has  nothing  to  do  in  the  work  of  incor- 
poration ;  but  when  the  crown  by  charter  reserves  as  well 
the  nomination  of  the  persons  as  the  name  of  the  incor- 
poration, to  a  common  person  who  shall  be  the  founder, 
there  he  ought  to  name  the  parties,  and  declare  by  what 
name  they  shall  be  incorporated,  and  when  he  hath  done 
this  by  writing  then  they  are  incorporated  by  the  king's 
letters-patent,  and  not  by  the  common  person ;  for  he  is 
but  an  instrument,  and  the  king  makes  the  corporation 
in  such  case  in  the  same  manner  as  if  all  had  been  com- 
prehended in  the  letters-patent  themselves  •  for  none 
hut  the  king  alone  £or  the  parliament]  can  make  a  corpo- 
ration. A  subsequent  bargain  and  sale,  conveying  the 
lands  by  purchase  for  a  valuable  consideration  to  the 
gofernors  so  incorporated  is  valid,  although  the  habendum 
(fcclajre  the  trust ;  and  tl>eir  pleading  may  be,  that  they 

are 


cap, 
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are  seized  in  their  demesne  as  of  fee  in  right  of  their 
incorporation,  &c. 

These  points  were  settled  with  the  assent  of  all  the 
judges,  and  of  Lord  Ellesmere,  chancellor,  against  Sut- 
ton's heir-at-law,  who  afterwards  signified  some  contri- 
tion at  having  instituted  the  suit— 
W«tm.  9.  ult.  Surrima  Caritas  est  facer e  Justitiam  ofnnibus  personis 
orjfini  tempore  quando  neces.se  fuerit. 

Much  of  this  doctrine  will  be  found  to  have  directed 
the  late  case  of  Downing  College. 

Sir  George  Downing,  of  Gamlingay  Park,  in  Cam- 
bridgeshire, by  his  will,vdated  20th  Dec.  1717,  devised 
to  trustees  divers  lands,  freehold,  copyhold,  and  leasehold, 
for  several  life-estates,  with  remainder  finally  in  default  of 
certain  issue  to  the  same  trustees  and  their  heirs,  in 
trust  out  of  the  rents  of  said  lands  to  purchase  the  inhe- 
ritance in.  fee  simple  of  some  piece  of  ground  in  Cam- 
bridge, proper  for  erecting  a  college  within  that  univer- 
sity, to  be  called  Downing  College ;  and  that  a  charter 
should  be  applied  for  to  incorporate  the  same,  and  when 
founded,  that  the  trustees  should  stand  seized  of  the 
lands  to  be  so  purchased,  for  the  use  of  the  collegiate 
body,  and  their  successors  for  ever. 

Testator  died  in  June,  1749,  without  revoking  or  alter- 
ing his  will,  but  by  a  codicil  charged  his  estates  with  two 
annuities  : — all  the  devisees  for  life  dying  without  issue, 
the  estates  devised  became  applicable  to  the  purchase  of 
land  to  found  the  college.  The  trustees  all  died  in  the 
testator's  life-time.  The  testator's  cousin,  Sir  Jacob  Gar- 
rard Downing,  was  his  heir-at-law  and  executor,  who 
dying  and  leaving  Margaret  his  widow  and  executrix, 
she  claimed  the  leasehold  estates,  and  the  freehold  and 
copyhold  were  claimed  by  the  surviving  heirs-at-law  of 
Sir  George  Downing.    The  copyhold  lands  had  never 

been  surrendered  to  the  use  of  the  testator's  will. 

On 
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On  an  information  at  the  instance  of  the  chancellor, 

masters,  and  scholars  of  the  University  of  Cambridge, 

to  establish  the  will  and  confirm  this  charity,  it  was  set 

forth  in  Lady  Margaret  Downing'*  answer,  that   Sir 

I   George  Downing  purchased  several  freehold  esiates  after 

|  the  making  his  will ;  that  the  whole  lands  were  charged 

by  the  codicil  with  two  annuities,  and  that  the  personal 

was  not  applicable  thereto  ;  that  Sir  J.  G.  Downing 

found  the  estates  in  a  ruinous  condition  at  the  death  of 

Sir  George,  and  had  laid  out  30,0001.  in  improvements ; 

that  part  of  the  lands  devised  were  held  under  lease  from 

King's  college,  and  from  the  dean  and  chapter  of  Ely, 

some  of  which  Sir  George  had  renewed,  and  some  had  Adeemed 

expired  in  his  life-time,  since  making  his  will ;  and  other  Amb- 37K 

of  said  lands  bad  come  to  him  only  by  mortgage. 

The  several  points  that  were  the  principal  subjects  of 
flgument  were  as  follow : 

I.  Whether  the  trust  were  not  lapsed  by  the  death 
of  all  the  trustees  in  the  life-time  of  the  testator  Sir 
George  Downing?  And  cited  AtUj.-gen.  v.  Hickman* 
S  Geo.  IL  Select  Ca.  Equity.  Drike  on  Charitable 
Uses,  -81.  Finch,  245.  1  Vern.  224.  Atty.-gen.  v. 
tyderfen,  and  statute  43  Eliz.  under  which  courts  of 
ftpity  will  carry  trusts  into  execution. 

S.  Whether  the  devise  for  the  erection  of  the  college 
was  a  charitable  use,  and  protected  by  43  Eliz.  or  void 
under  the  statute  of  mortmain  P 

3.  Whether  the  devise  was  within  the  y  Geo.  IL  c.  36*. 
the  will  being  of  a  prior  date  to  that  act ;  but  testator 
haririg  died  since  ?  And— 

4.  (Which  was  the  great  question  in  the  cause)  Whe- 
a  devise  to  a  corporation  not  in  esse,  and  the  existence  of 
which  would  depend  on  the  will  of  the  crown  (supposing 

,  fra charitable  use),  could  be  established  by  a  court  of 
equity  } 

Besides 
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Besides  the  foregoing,  there  were  several  subordinate 
questions  \  as— 

1.  Whether  the  copyholds  not  surrendered  to  the  use 
of  the  will  passed  by  way  of  appointment  or  not  ? 

2.  Whether  the  leasehold  renewed  after  the  date  of  the 
will  passed  ?     [Adeemed  by  renewal;  Ambl.  571.] 

3.  Whether  the  real  estate  was  charged  with  certain 
annuities,  in  exoneration  of  the  personal,  or  only  as  an 
auxiliary  fund  ? 

4.  Whether  the  university  had  any  interest  at  stake, 
5oafc  to  sustain  the  question  ?  (This  point  does  not  seem 
to  hare  been  seriously  contested.) 

5.  Whether  certain  erections  (as  barns  raised  on  roll- 
ers) among  the  improvements  on  the  estates  by  Sir  J.  G. 
Downing,  were  to  be  considered  as  fixed  to  the  freehold 
or  part  of  his  personal  estate  ? 

6.  Whether  the  limitations  in  Sir  George's  will  were 
of  trust  estates  or  of  uses  executed  ? — Of  this  the  court 
seemed  clearly  satisfied ;  holding  them  to  be  trusts,  suck 
as  related  to  the  intended  new  college. 

7.  Whether  the  codicil  was  a  republication  of  the  will, 
so  as  to  pass  certain  after  purchased  lands  ? 

8.  Whether  certain  lands  mortgaged  to  Sir  George, 
and  of  which  he  had  been  long  in  possession,  though  the 
equity  of  redemption  was  not  released  or  foreclosed, 
passed  by  the  will  ? 

As  to  the  four  principal  points  that  arose:  on  the  first, 

some  cases  are  cited  above,  which  induced  the  court  to 

be  of  opinion  that  the  trusts  were  not  lapsed  by  the  death 

of  the  trustees  in  the  life-time  of  the  testator.   And  lord 

Camden,  chancellor,  said,  the  death  of  the  trustees  is 

immaterial  ;  there  are  persons  now    living,  that  may 

apply  to  hare  the  trusts  carried  into  execution ;  arid  he 

mentioned  the  case  of  Burgess  v.  Wheat,  where  a  derise 

is  executory,  the  heir  is  compellable  to  carry  the  trusts 

into 
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into  execution,  where  those  trusts  are  meritorious :  the 
court  always  considers  the  trusts  as  existing,  though  the 
trustee  is  dead. 

On  the  2d  principal  point,  the  following  cases  were 
cited ;  In  Porter's  case,  l  Co.  24.  it  was  determined,  that 
a  gift  for  the  augmentation  of  the  university  was  a  cha- 
ritable use,  and  therefore  not  within  the  statutes  of  mort- 
main.—Duke  74,  77,  81,  83,  84. 

On  the  third  principal  point,  the  case  of  Carvel  v. 
Carvel  was  cited,  in  which  a  devise  not  attested  was  held 
good,  being  dated  before  the  statute  of  frauds :  the  testa- 
tor dying  after  that  statute. 

On  the  fourth  and  chief  point— It  was  argued  for  the 
Wwersity,  that  if  the  objection  was  founded,  that  there 

was  no  object  in  esse,  it  would  hold  in  all  cases  where  a 

trust  is  for  a  general  purpose.     That  if  a  devise  is  for  the 
encouragement  of  learning,  the  court  will  modify  it,  so 
as  to  render  it  capable  of  taking  effect.    That  this  is  a 
charity  both  useful  and  ornamental.     Porter's  case  cited 
above  is  a#  strong  authority  in  point.     In  the  case  cf  Sut- 
ton s  Hospital*  the  object  was  not  in  esse  at  the  time  of 
the  conveyance.    The  Savoy  was  established  under  the 
will  of  Henry  VII.  though  the  gift  was  only  for  an  in-  i  Vern.aa4. 
'  tended  hospital.     Under  the  43  Eliz.  the  court  may  carry 
these  trusts  into  execution  as  far  as  it  can.    See  Duke  81. 
Devise  to  the  poor,  though  no  distinct  object,  held  good. 
A  devise  is  never  construed  void,  unless  it  i§  so  dark  that 
the  court  cannot  find  out  the  testator's  tneaning.     The  *  Atk.  as*. 
court  has  a  free  and  extensive  jurisdiction  in  the  case  of  a 
charity,  and  is  not  confined  to  the  formal  methods  requi- 
site in  other  proceedings.     Martindale  v.  Martin,  is  aCfQ  £j#ft8a 
strong  case  in  point.    Ashbwrnham  v.  Bradsbaw,  defectr  Dokc>  74»  77> 
we  devises  are  good  to  charitable  uses.     All  trusts  of  Hob.  iae. 
this  sort  are  executory  \  the  endowment  must  necessarily  coU*»n?case. 

precede  a  Vera* a<w- 
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precede  the  license.     The  case  of  Rugby  school,  or  Baliol 

College.     But  see  the  case  of  Sutton's  Hospital,  ante  200. 

fiEq.Ca.Abr.       The  foundations  of  St.  John's  and  Sydney  Colleges 

Tit.  mortmain,  were  to  take  effect  after  the  testator's  death.     Corpora- 

1  jUmL'rco.     **°n  o/LondM  v«  Christ9 s  Hospital ;  Atty-gcn.  v.  Doyley, 

9o*  1735.    Devise  void  at  law,  good  in  equity  under  the  43d 

Eliz.     In  Tancred's  case,  the  uses  were  allowed  to  be 

*  void  in  law  ;  but  bring  a  charity,  they  were  held  good  in 

equity,  and  there  the  objects  not  so  meritorious  as  here. 

Lord  Cowper  directed  Dr.  Ratcliffe's  trustees  to  apply 
for  a  license ;  the  institution  of  travelling  fellows,  not  so 
meritorious,  as  founding  a  house  of  learning. 

Mr.  Yorke  admitted  that  this  case  was  new  in  specie, 
but  not  in  genere — That  the  devise  is  not  void  for  want 
of  a  proper  object,  for  the  object  is  pointed  out.  This  is 
not  like  Edge's  case,  1  Salk.  QQQ)  it  is  not  a  contin- 
gent remainder.  It  is  a  present  devise  upon  an  execu- 
tory trust,  and  being  so,  it  is  not  material  whether  the 
license  precedes  or  follows  the  devise.  The  licenses  for 
the  foundation  of  St.  John's  and  Sydney  Colleges  were 
subsequent  to  their  foundations.  Fitz.  N.  B.  224*  Dulh 
163.  1  Fern.  345,  is  exactly  in  point,  Attjf^gen.  v. 
Bromley.  The  consent  of  the  crown  is  obtainable  ex 
debito  justitia. 

For  Lady  Downing*,  it  was  argued  on  all  the  foregoing 
aP.Wms.  8S0.  points,  that  there  being  no  cestuy  que  trusty  in  esse,  the 
devise  was  necessarily  void,  even  though  to  a  charitable 
use. 

That  this  devise  is  contrary  to  all  the  statutes  of  mort- 
main, and  great  stress  wa3  laid  upon  the  inconveniences 
arising  to  the  public  from  such  alienations. 

That  the  use  is  to  arise  at  too  remote  a  period.  That 
it  is  uncertain  and  depends  upon  the  will  of  the  crown, 
or  of  the  minister.    That  the  case  of  the  Atty.-gen.  v. 

Brondej 
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Bromley  arid  that  on  Taftcred's  will,  ate  not  applicable; 
being  charities  within  the  43d  Elifc.  That  in  this  case* 
the  trusts  are  against  law  and  a  forfeiture  tinder  15  Rich. 
If.  Not  so  irt  Porter's  case,  the  license  to  hold  in  mort- 
main ought  to  have  preceded  the  will :  F.  N.  fi.  129: 
That  the  trtist  is  not  to  arise  until  a  corporation  \%  erect- 
ed. That  whoever  takes  an  estate  in  futuro,  must  take  it 
in  remainder,  or  as  an  executory  devise ;  here  it  can 
operate  as  neither^  the  corporation  is  only  in  posse.  That 
there  was  no  corporation  at  the  death  of  Sir  Jacob  Gar- 
rard Downing*  therefore  the  devise  was  void.  That  it 
would  certainly  have  been,  so,  if  to  a  private  person.  See. 
Bto.  Abr.  Tit,  Mortmain,  l  Roll.  Abr.  609.  ch.  50. 
MkPL  505.  p. .221.  Go*  Lin  964.  4  Leon.  Corpus 
Gktuti.    .    . 

That  the  43d  Elte.  is  a  remedial  law*  but  under  that 
stitotethe  court  cannot  effectuate  what  the  judges  could 
dot  do  by  law  :  the  law  says,  no  land  shall  be  given  in 
mortmain ;  shall  this  court  wait  to  see  whether  the  crown 
*ill  grant  a  license  contrary  to  all  the  mortmain  acts, 
and  particularly  the  last  ?  That  the  case  of  the  Atty.-Geru 
v.  Hitiman,  was  a  case  about  persona]  estate  merely. 
That:. the  testator  lived  twelve  years  after  the  death 
of  his  trustees,  and  when  he  died  the  9  Geo.  II.  had 
prohibited  his  giving  his  estates  in  mortmain.  That 
the  case  in  Moore*  62.  being  a.  devise  to  a  trustee  to 
sell,  the  sale  was  avoided  by  the  death  of  the  trustee  in 
the  life  time  of  the  testator.  Why  is  the  university  to 
apply  to  the  crown  ?  the  deceased  trustees  were  the  per- 
sons to  apply.  It  it  even  doubtful  whether  the  crown 
could  incorporate  a  new  society  with  the  old  body.— 
That  Porter* 9  case  differs  from  this,  for  the  only  thing  . 
there  determined  was,  that  the  devise  was  not  to  a  super* 
stitious  use.  That  the  cases  of  St,  John's  and  Sydney 
Colleges^  are  uot  applicable,  because  Hen.  VIII.  co- 

p  operated 
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operated  with  the  donors.  That  the  court  can  only  do 
under  the  43d  Eliz,  what  the  commissioners  could  do* 
but  they  cannot  make  a  corporation  capable  of  taking 
contrary  to  the  statute  of  wills.  That  colleges  are  not 
within  the  43d  Eliz.  and  all  the  cases  cited  are  of  poOr 
scholars* 

In  reply,  the  counsel  for  the  university  rested  on  the 
cases  they  bad  cited,  and  principally  on  Porter's  case, 
Atty  Gen.  v.  Bowks.  Barn.  Ecc.  Law  Tit.  Mortmain. 
Atty^Gen.  v.  Tindal.  Finch,  *4J.  2  Vera.  Baiici 
ColL  Gower  v.  Mainwaring,  1730.  Cases'  of  the  Temple 
and  Lincoln* s-bm.  That  this  .use  was  lawful  and  meri- 
torious. That  th£  distinction  in  Porter's  case  between 
superstitious  and  charitable  uses,  established  the  validity 
of  the  latter,  though  future,  and  not  in  esse  at  -the  death 
of  the  testator.  That  the  cases  cited  prove  use*  void, 
where  Cestuy  pie  use  was  not  in  esse  even  before  die  4fld 
Eliz.  That  statute,  and  tbe  7  and  8  Wra,  III.  support 
fiuch  uses  if  charitable.  Duke  62, 81 ,  83,  84.  2  Vem. 
245,  755 :  and  that  this  court  is  bound  to  carry  febe  trusts 
of  Sir  George  Downing9 s  will  into  execution,  as  ao-eie* 
cutory  charitable  use  or  meritorious  trust. 

After  several  hearings  an  this  cause  the  Lord*  chancel* 
lor  Cans  den,  haying  been  assisted  by  Clarke,  master  of 
the  rolls,  and  Sir  Eardley  Wilnsot,  lowLchietjustice  of 
the  ctomnwn  pleas*,  hi*  lordship  on  the  31!  July,  1769, 
dcelatcd  their  unanimous  opinion,  that "  the  trust  of  tbe 
".  chastity  in  question  ought  to  be  carried  into  execution, 
"  in  «a*e  his  majesty  should  grant  a  charter  of  incorpo- 
*\  ration,  and  Kotos*  to  take  the  devised  premises  in 
**  vurtmaiA  j"  and  the  decree  established  tbe  will ;  and 
the  defendant*,  the  h*in*at»faw,  were  to  be  at  liberty  to 
apply  to  the  crown  for  that  purpose.    That  the  freehold 
estates  ..purchased  by  the  testator  -after  making  hi*  will, 
did;  not  pats  bf  virtucjof  &e  codicil  $  the  will  not  being 
*  thereby 
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(hereby  republished  :  and  the  leases  renewed  or  run  out 
after  making  the  will  and  before  the  testator's  decease, 
did  not  ptts  by  the  will,  bat  fell  into  the  residue  of  his 
personal  estate.  That  his  copyhold  estates  not  surrender  AnbL  *7 1. : 
edtothe  use  of  his  Will  descended  to  his  heir-at-law. 
That  the  annuities  given  by  the  codicil  ought  to  be  satis- 
fied in  the  first  plice  out  of  the  personal  estate,  and  that 
the  real  estate  was  only  charged  therewith  in  case  the 
personal  was  deficient.  And  referred  it  to  one  of  the4 
masters  of  the  court  to  enquire  the  ahnual  value  of  the 
premises  devised  to  the  charity,  in  order  to  enable  the* 
heirsrtt-biw  to  fofat  a  judgment  what  number  of  fellows 
and  scholars  could  be  maintained  by  the  endowment j 
anddiey  were  to  b*  at  liberty  to  contract  for  a  piece  of 
ground  within  the  University  of  Cambridge,  whereon  to 
fcuai  the  college  conditionally,  in  case  the  charter  and 
license  should  be  granted  :  arid  it  being  suggested  that 
certain  erections  on  part  of  the  devised  premise*  were  sot 
constructed  as  to  be  moveable,  referred  to  the  master  to 
inquire  the  nature  of  them  and  state  his  opinion  thereon 
to  the  court.  And  also  to  iuquire  mto  the  suite  of  testa- 
tor's unredeemed  mortgages,  &c. 

Under  this  decree  Lady  Downing  and  her  representa- 
tives acquiesced  for  upwards  of  twelve  years,  and  So  well 
convinced  was  she  of  the  rectitude  of  it,  that  sfie  enrolled 
it  herself.  But  m  March,  1781,  a  bill  of  review  was  filed, 
thoagh  the  demurrer  thereon  was  never  argued,  with 
intent  to  appeal  to  the  house  of  lords. 

In  179$,  upon  a  further  discussion  of  the  willy  it  was  s  Ve*.  jun.7144 
held  that  upon  a  devise  to  a  good  charitable  use  the  heir-  ***•  Vt  *°w* 
at-law  is  not  entitled  to  the  rents  and  profits'  accrued,  be- 
fore the  device  is  carried  into  effect.    That  the  general 
charitable  purpose  of  the  testator  shall  be  executed  upon 
the  doctrine  of  cy  ffres,  though  th4  particular  purpose 
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may  fail.    In  the  case  of  Sutton's  Hospital,  though  the 
corporation  was  not  in  existence,  the  purpose    being 
good,  the  heir  of  the  bargainor  had  no  interest  in  the 
land.* 
sTei.jun.soo.      The  crown  having  granted  the  chafer  and  license  fur 

Arty,  v   Bow-  ..  ,.  .». 

yer.  isoo.     founding  Downing  College,  and  the  university,  now.  war* 
aVcz.jun.  714.  ^g  t^e  acc(unt  against  the  heir-at-law,  who  had.  been 

substituted  as  a  trustee  further  bactc  than  six  years,  the 
Lord  chancellor  doubting  his  authority  to  confine  it, 
made  the  decree  for  the  appointment- of  a  receiver  and  for 
a  commission  to  distinguish  the  lands  purchased  since  the 
date  of  the  will  from  those  which  passed  by  it,  and 
which  were  intermixed  with  those  devised  to  the  charita- 
ble use,  upon  the  terms  of  their  procuring  an  act  of 
parliament  to  confirm  it. 

Atty.-Gcn.  v.  ^n  tne  same  principles,  which  originally  governed  this 
Bp.  of  Chester*  case>  the  court  decided  relative  to  a  legacy  for  establish- 
ing episcopacy  in  America.  The  late  Archbishop  Seeker 
gave  by  will  (among  other  charitable  legacies),  after  the 
death  of  the  survivor  of  two  relations,  which  survivor 
is  dead,  lOOOl.  3  per  cents  to  his  trustee?,  Dr.  Stin- 
ton  (since  deceased)  and  Dr.  Porteus,  the  then  Bishop 
of  Chester,  to  be  transferred  to  the  society  for  the  pro- 
pagation of  the  gospel  in  foreign  parts,  towards  establish' 
h  g  a  bishop  or  bishops  in  bis  Majesty* s  dominions  in  Ame- 
rica ;  and  ordered  "  that  if  any  charity  to  which  he  bad 
"  given  legacies  should  no  longer  subsist  at  the  time  of 
"  his  decease,  or  should  have  been  so  grossly  abused 
**  and  perverted  that  they  should  think  giving  -any 
"  thing  or  so  much  to  it  improper ;  they  should  give 
4€  what  he  had  appointed  for  it,  or  such  part  of  that  sum 
"  as  they  should  please,  to  any  other  charity  which  they 

**  should 

*  The  jurisdiction  of  the  Court  of  Chancery  upon  informations  for 
JUfl*  '  2     establishing  .charities  arose  since  (he  reign  of  Elizabeth. 
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u  should  approve,  whether  mentioned  by  him  or  not/'— •• 
And  by  a  subsequent  codicil  reciting  a  former,  wherein 
lie  had' by  a  strange  inadvertence  given  a  legacy  towards 
the  augmentation  of  poor  livings  in  the  diocese  of  Can- 
terbury, in  conjunction  with  Queen  Anne's  bounty, 
.which  was  void  by  the  mortmain  act,  he  did  now  revoke 
the  same,  and  direct  the  same  legacy  to  be  applied  to- 
wards \be  -repairing  or  rebuilding  of  houses  belonging  to 
poor  livings  in  the  same  diocese, 

fn  regard  to  the  last -mentioned  legacy,  the  Attorney-  1  Bro.  c.  Rep. 
general  (Kenyon)  insisted,  that  a  gift  of  money  to  be  laid 
out  in  building  upon  land  already  m  mortmain,  is  good 
m  law;  and  cited   for  tfrat  purpose  Brodiev.  Duke  of 
Chandosy  and  dtty.-gen.  v.  Hutchinson.* 

Mr.  Mansfield,  for  the  Bishop  of  Chester,  did  not  con- 
trovert this,  but  contended  ;  the  selection  of  objects  be- 
longed, since  the  death,  of  Dr.  S  tin  ton,  to  the  bishop  of 
Chester  alone.  As  to  the  other  legacy,  there  being  then 
no  bishop  in  America,  or  the  least  likelihood  of  there 
ever  being  one,  that  he  contended  was  a  void  legacy,  and 
fell  into  the  residue. 

But  Thurlow,  lord-charicellor,  said,  the  money  must  '  i7«*. 
remain  in  court,  till  it  shall  be  seen  whether  any  such 
appointment  shall  take  place.  The  case  of  Downing 
College  was  stronger  than  this :  it  was  to  be  built  at  a 
distant  time,  and  could  not  be  so  without  the  king's 
license  which  was  long  withholden ;  yet  Lord  Camden 
retained  the  devised  estate  in  the  hands  of  the  court. 

With  respect  to  the  selection  of  objects  for  the  other 

legacy 

w 
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•  0001.  wis  giren  by  wilt  to  be  laid  out  in  rebuilding  a  parsonage  Brodie  v.  D.  of 

bouse  on  9  living  in   Hants.    Held  good,  notwithstanding  the  statute      E*1*1}40!*  ***" 
.  fore  JL«  Aps- 

of  mortmain.  .        ley,  1775. 

Wool,  was  given  by  will  to  build  and  endow  a  school  in  a  particular  Atxy  -Gen.  v. 

parish,  which  parish  before  had  land,  and  the  bequest  was  held  good.  Hutchinson. 

PS 
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legacy,  it  must  be  referred  to  the  master,  and  proposals 
of  proper  objects  must  be  laid  before  him. 

This  decision,  in  May?  1 785,  was  agreeable  to  the  for- 
mer adjudications  already  mentioned :  where  there  is  a 
want  of  specification  of  particular  objects  to  receive  a 
charitable  legacy,  the  executor  must  dispose  of  it  grader 
the  eye  of  the  court ;  so  here  he  was  directed  to  propose 
\$>  the  master  such  poor  livings  in  the  diocese  of  Can- 
terbury, as  were  objects,  to  partake  o£  the  benefit  of  the 
legacy  left  for  repairing  or  rebuilding  tfteir  parsonage 
houses. 

As  to  the  other  legacy;  between  the  time  of  the 
above  decree  and  the  final  order  (made  in  the  cause,  for 
the  payment  of  that  and  all  the  other  charitable  legacies, 
which  was  in  May,  1786),  Dr,  Seabury  received  conse- 
cration as  Bishop  of  Connecticut,  from  the  uonjuring 
bishops  in  Scotland,  with  full  powers  to  preach  the 
protestant  faith  in  partibus  infideliumi  and  other?  have 
since  received  the  same  holy  office  from  the  hands  of  the 
Archbishop  of  Canterbury.  The  legacy  was  bequeathed 
towards  establishing  a  bishop  in  the  king's  dominions  m 
America.  Dr.  Seabury  was  sent  here  by  the  people  of 
Connecticut,  who  are,  with  the  rest  of  those  colonies, 
aliened  from  all  allegiance  to  this  crown;  and  all  the 
postnati  born  there*,  since  the  definitive  treaty,  are 
aliens,  and  disberitabte  in  England. 

SECTION 

•  The  converge  of  Calvin's  past,  7  Rep.  1. 
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Of  Devises  or  Bequests  for  Erecting  and  Building. 


Erecting  and  budding  are  often  joined,  though  the  Erecting  and 

t  ...-ii  •    Building. 

former  expression  is  used  in  a legal  sense  more  as  synont*  GutnW  Baker, 
mous  with  creating  or  founding ;  as  where  a  testator \ vei\m! '* 
give  "all  the  rest  and  residue  of  his  estate  of  what 
11  nature  soever  to  trustees,  in  order  to  and  towards  erect* 
"  ing  a  school  lor  the  education  of  poor  beys,  in  such 
M  place,,  and  m  such  a  manner  as  the  trustees  should 
l(  direct  and  appoint.19    It  was  insisted  that  this  was  a 
lapsed  legacy  by  the  mortmain  act ;   and  that  erecting  a  . 
flchoo  Imust  mean  buying  and  building.    But  Lord-chan- 
cellor  Hardwicke  said,  that  erecting  included  the  found- 
ing, and  consequently  the  maintenance  of  the  paster ; 
which  was  a  different  thing  from  the  mere  school- place 
itself;  but  the  end  might  be  obtained  by  hiring  a  house, 
md  that  for  ever;  and  directed  accordingly. 

And  a  similar  determination,  grounded  on  the  same  *  Ves.  is*, 
principles,  was  afterwards  made  in  1751 ;  where  Allen,  Famr.™"1 
the  testator,  had  devised  the  residue  of  his  real  and  per* 
sona!  estate  in  remainder  to  trustees,  to  erect  in  or  near 
York  an  hospital  for  the  support  and  maintenance  of  as 
many  poor  ow  men  a»  the  surpM  of  his  estate  and  effects 
would  admit  of,  and  to  put  ii>  as  paany  as  they  should 
think  proper  in  their  discretion :  and  Lord-chancellor 
Hardwicke  said,  The  remainder  oyer  of  the  real  to  the 
cftarity  is  void ;  which  is  given  up  ^  an^,  consequently, 
whenever  the  death  of  the  devisee  for  life,  wit  hoi^t  children 
living  at  the  time  of  her  death,  happen*,  the  reversion 

?■*  .i* 
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in  fee  will  take  place  in  the  plaintiff;  (beir-at-law  and 
pext-qf-kin.J  But  as  to  the  residue  of  the  personal,  i 
am  of  opiuion,  the  charity  must  be  supported  y  and  that 
it  is  not  contrary  to.  the  true  intent,  meaning,  and  con* 
attraction  of  0  Geo.  II. 

As  to  the  point  of  the  mortgage ;  if  that  objection  was 
to  hold,  it  would  be  very  fatal.     Atty.-Gen.  v.  Meyrickf, 
is  very  different  x  there  was  a  specific  legacy  of  the  whole 
persona]  estate,  not  given  by  way  of  residue $  and  the 
mortgage  particularly  by  name,  which  the  trustees  par- 
ticularly claimed j  and  it  seems  (for  I*  do  not  enter  into, 
the  point  now)  agreeable  %o  that  page  of  papists,  who  are 
not  capable  of  taking  a  mortgage.  .  Here  is  no  part  of 
the  personal  estate  given  specifically*  nothing. but  the 
residue,  which  will  remain  after  payment  of  the  debts, 
funeral  ejcpences,  and  legacies ;  which  may  exhaust  the 
whole  of  these  mortgages,  supposing  4ny  such;  which 
does  not  appear :  so  that  it  cannot  now  be  said,  that 
there  will  be  one  shilling  of  the  money  arising  on  the, 
mortgage  applicable  to  tjiis  charity  $   residue  implying 
nothing  specific,  only  the  balance  of  an  account  after 
debts,  &o.  which  is  not  yet  known  until  administered 
by  thp  executors,  in  whom  the  whole  residue  vests  t  or 
the  executors  may  turn  the  mortgage  into  money,  and 
the  trustees  c?m  pray  nothing  against  them. but  the 
bslanpe  of  *n  account.    The  other  way  of  -construing 
'  this  residue  would  be  much  too  large,  &nd  make  these 
bequests  so  uncertain,  that  the  act  of  parliament  might 
be  as  well  made,  that  no  personal  estate  shall  be  given. 
T^e  question  then  comes  on  the  construction  qf  {he  be- 
quest in>  general  5  to  which  it  is  objected  fpr  the  plaintiff, 
that  this  residue  is  given  in  fact  to  he  applied  in  pur- 
chase of  land,  or  part  of  it  at  least,  contrary,  to  the 
ptatute;  that  the  court  would  not  have  made  another 
construction  before  the  statute,  and  consequently  ought 
'■*••■  •••"',1   "  '      ''     '  '      ' pot 
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not  now:  but  I  am  of  opinion,  this  was  pot  then,  nor  i* 
now,  a  necessary  construction, 

A*  to  the  construction  of  this  clause,  it  comes  very 
near  to  the  case  of  a  school :  for  a  school  imports  there- 
should  be  some  place  in.  which  the  children  shall  be 
taught;,  for  it  cannot  mean  it  should  be  sub  dior  So 
does  an  hospital  Import  gome  place  in  which  these  people  ; 
should  be  entertained.  There  is  no  direction  in  this  will, 
that  any  part  of  this  money  should  be  laid  out  in  build- 
ing an  hospital  $  for  erect  as  well  imports  foundation  as 
building:  and  therefore  it  was  so  construed  in  the. case 
of  the  school ;  and  so  is  erigimus  construed  in  charters 
of  the- crown,  and  private  foundations.  It  is  said,  if  this 
case  hap*  come  before  the  court  before  the  making  this 
statute,  the  court  would  have  directed  part  to  be  laid  out 
in  land  and  building  on  it,  and  part  in  land'  for  endow-* 
ment  and  maintenance  thereof;  perhaps  it  would  be  so* 
it  is  therefore  inferred*,  the  court  cannot  make  a  different 
construction,  to  evade  the  statute  i  and  for  that  a  case 
was  cited  (Mqggw.  Hodges) ,  where  the  ^ourt  was  not 
warranted  to  make  an  alteratiop  in  marshalling  assets  to 
evade  this  statute. 

The  court  cannot  lay  down  a  different  rule  of  law  or 
equity  in  respect  of  the  rights*  of  the  parties,  to  take  m 
case  out  of  the  provision  of  this  statute ;  but  that  is  a* 
very  different  thing  from  the  manner  of  executing  a 
charity.  The  carrying  the  directions  of  a  will  for  per- 
formance of  a  charity  into  execution  is  different  from  th$ 
other.  Now  before  this  statute,  it  would  have  been  in 
the  pleasure  of  the  court  to  have  directed  thi3  money  to 
be  laid  oqt  in  land  or  personal  securities,  the  funds j  ap4 
the  court  die}  then  frequently  direct  to  lay  out  money, 
given  to  a  perpetual  charity,  in  the  funds,  a^d  nqt  in, 
» ]wds,  where  the  will  did  not  direct  to  be  laid  out  in  land* 
$t  this  does  not.    Sir  J,  Jeky  1  has  done  it  j   for  be  took; 
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it  to  bt  in  the  discretion  of  the  court :  and  the  court  hat 
done  it  since  in  the  case  of  money  given  or  collected  in  * 
person's  life  to  a  charity }  which  there  is  no  restraint  in 
this  statute  from  laying  out  in  land :  notwithstanding 
that  the  court  sees  this  goes  so  near  to  the  mischief  in- 
tended to  be  remedied  by  the  Statute;  that  the  court  will 
not  direct  it  to  be  laid  out  in  land,  but  in  the  funds; 
and  I  believe  on  that  ground;  though  by  this  sUtute  it 
was  lawful  to  do  it,  yet  as  it  was  contrary  to  the  tenor  of 
it,  I  varied  a  direction  given  by  Sir  Wip.  Fojtescue,  late 
master  of  the  rolls. 

As  therefore  this  will  has  not  given  direction  for  laying 
out  this  in  land,  before  the  statute  it  would  be  in  the 
power  of  the  court  to  direct  it  either  way,  and  since  tbe 
statute  to  direct  it  one  way,  the  funds,  the  court  might 
to  do  so ;  for  there  is  nothing  in  this  statute  prohibiting 
the  giving  personal  estate  to  charity,  provided  it  is  not 
to  be  laid  out  in  land ;  and  the  words  of  the  statute  are 
implied  to  improvident  alienations  to  disherison  of  heirs. 
If  a  large  personal  estate  is  Mi  to  trustees  for  a  charitable 
use,  which  they  direct,  and  there  is  no  occasion  to  come 
to  a  court  of  equity  for  direction,  there  is  nothing  in  this 
statute  restraining  the  trustees  from  laying  out  that  in 
land;  because  by  the  express  proviso,  all  purchases  to 
take  effect  in  possession  are  good,  notwithstanding  this 
act  of  parliament ;  which  is*  matter  may  perhaps' want 
a  remedy.  If  indeed  these  trustees  were  to  come  to  thi* 
court  for  an  establishment,  the  court  would  never  direct 
it  to  be  so  laid  out  in  land;  but  there  is  nothing  illegal 
disabling  the  trustees  from  privately  doing  it,  because  tbe 
statute  makes  good  all  purchases,  fcc.  (to  ^e  effect  im- 
mediately in  possession.) 

But  it  is  said  two  purposes  are  to  he  answered ;  one, 
the  erecting^  the  other,  the  maintenance  of  the  persons; 
and  that  supposing  the  court  should  take  it  in  the  lati- 
tude 
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tade  it  now  does,  as  to  the  endowment  and  provision  Ibr 
the  poor,  that  may  be  answered  by  putting  it  out  in  the 
fundi  |  yet  the  hospital  cannot  be  without  a  building  * 
that  land  should  be  bought  for  it ;  and  the  plaintiff 
ought  to  have  the  benefit  of  so  much  as  the  master  should 
think  the  value.    I  wish  I  could  come  at  that,  for  this 
plaintiff;  who  is  is  much,  or  more  perhaps,  an  object 
of  charity,  than  any  of  these  people,  who  may  come 
into  this  hospital*    It  is  unfortunate;  but  yet  the  court 
must  go  according  to  such  rules  as  will  bold  in  other 
cases.    Suppose  this  happened  before  the  statute,  would 
it  have  been  of  necessity  any  part  of  this  money  should 
he  laid  out  in  land  to  build  an  hospital  ?    .If  the  trustees 
bad  come  before  the  court  and  laid  a  scheme,  that  a  cer- 
tain person  would  give  a .  piece  of  ground  to  build  this 
upon,  it  might  be  done;  the  court  would  have  accepted 
it;  or  if  they  had  said,  there  were  in  York  several  cha- 
ritable foundations  belonging  to  the  city,  and  they  would 
let  them  build  thereon  for  this  hospital  *  the  court  would 
undoubtedly  have  accepted  it.    Nay,  they  might  have 
said}  they  would  take  a  house  in  York  for  that  purpose : 
there- is  noiiing  in  this  statute  restraining  the  giving 
*o*ey  to  build*     It  is  lawful,  notwithstanding,  to  give 
motfcy  to  build  a  church.    Suppose  the  universities  had 
stood  undet  the  same  disability  as  is  laid  on  other  chari- 
ties  \  money  might  notwithstanding  be  given  to  erect  a 
chapel  oa  ball,  or  add  a  building  to  a  college.    That  is 
to  be  executed  at  once ;  it  locks  up  no  more  (and ;  one 
stay  give  money  to  add  to  the  buildings  of  any  hospital 
m  London.  "'  ' 

Nothing  therefore  in  this  statute  restrains  the  testator 
from  doing  what  fee  has  done  with  his  personal  estate :  it 
»  8  mere  surplus  of  personal  estate  given  to  (what  the 
court  construed)  fyuading  an^ospital }  m  the  foundation 

of 
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of  which  the  trustees  cannot,  under  direction  of  tbil 
court,  lay  out  in  purchase  of  land,  but  may  by  hiring 
a  house  in  York,  or  by  permission  in  building  on  a  com- 
inon  piece  of  ground  belonging  to  the  city  $  which  it  for 
the  benefit  of  the  city.  The  act  meant  to  leave  persons 
to  dispose  of  personal  estate  for  a  perpetual  charity : 
but  meant  to  prevent  the  great  mischief  of  giving  land 
for  that  purpose,  or  money  to  be  laid  out  in  land* 
as  that  would  lock  up  land  from  being  used  in  a  com- 
mercial way;  which  would  be  a  detriment  to  the 
public* 

The  bill  was  dismissed,  but  without  costs.     His  lord- 
ship observed,  that  the  legal  estate  is  made  void  by  the 
act,  which  operates  like  the  popery  acts. 
Atty.-gen  t.         jym%  Bowles,  by  will  in  1745,  bequeathed  5001.  out 
a  Atk.  too.   '  of  his  personal  estate,  to  trustees,  to  be  laid  out,  part  in 
tztf,  b  7.   meeting  a  small  school-house,  and  a  little  bouse  adjoin* 
ing  for  the  master;  the  whole  purchase  and  building  not 
to  exceed  SOOl.  and  the  remaining  3  oh  to  be  laid  out 
in  the  purchase  of  land,  or  in  some  real  security,  for  the 
maintenance  of  the  master. 

Lord  Hardwicke  held,  that  the  word  real,  must  be 
taken  in  its  known  legal  signification;  therefore  that 
3001.  legacy  was  void  within  the  statute.  .  But  as  to 
the  2001.  if  they  could  get  a  piece  of  ground  by  the  gift 
or  generosity  of  any  person,  not  by  purchase,  they  might 
be  at  liberty  to  apply  to  the  court,  to  lay,  out  that  200K 
in  erecting  a  school -house  thereon,  when  the  trustees 
could  lay  a  proposal  before  the  court;  but. not  to  be  laid 
out  in  land  to  build  upon :  and  the  proposal  to  be  given 
in  a  certain  time* 

Thus,  money  might  be  bequeathed  to  build,  but  not 
to  purchase  the  ground,  which  the  trustees  were  author- 
ized by  .implication  to  hire;  but  the  principles  of  these 

two 


CL  I. :  Sea.  VIII.     Of  Devises  or  Bequests  for  Ending,  Vc.        921 

two  decisions  were  afterwards  examined  by  Lord  Chan- 
cellor Henley >  in  1 764,  in  the  case  of  Atty.-gen.  v.Ttndal, 
theady  .mentioned ;  which  came  before  him  on  appeal 
from  the  rolls :  I  am  obliged  by  the  same  able  friend} 
whose  kindness  I  have  before,  and  am  always  desirous  of 
acknowledging,  for  his  notes  taken  in  court  at  the  time. 

Mary  Packer,  in  1 754,  devised,  all  her  messuages,  8cc.  Atty.-gen.  v. 
whereof  she  was  seized  in  fee,  and  all  her  leases,  &c. 
to  Jarritt  Smith,  and  others,  in  trust  to  sell  the  same, 
and  with  the  produce  thereof  to  purchase  ground  for 
building  and  furnishing  an  alms-house,  not  exceeding 
tin  sum  of  14O01.  and  to  lay  out  the  remainder  in  the 
purchase  of  lands;    and  out  of  the  rents  and  profits 
thereof  to  pay  90  poor  persons  a  weekly  allowance;  and 
till  such  purchase  should  be  made,  the  money  to  be 
placed  out  at  interest ;  and  the  dividends  to  be  applied 
in  accumulating  the  capital.    And  if  her  intention  as 
expressed  could  not  take  effect  by  law,  then  she  gave 
the  purchase-money  to  the  trustees,  for  the  same  charita- 
ble purposes  as  near  as  can  be ;  and  as  the  law  would 
admit  of: — And  gave  all  the  residue?  of  her  personal 
estate,  to  the  trustees  to  be  disposed  of  to  the  aforesaid 
charities. 

By  the  decree  in  1759,  at  the  Rolls,  the  devise  of  the 
freehold  and  leasehold  was  declared  void,  and  an  account 
of  the  personal  estate  directed.  The  master  made  his 
report,  and  on  24th  June,  1761,  an  order  was  made,  on 
*  hearing  for  further  directions;  when  it  was  declared, 
that  if  they  could  obtain  a  piece  of  ground  by  gift,  the 
mere  personal  legacy  would  be  good :  and  the  debts  to  . 
be  paid  out  of  the  leasehold  estates,  &c.  and  also  the 
legacies  and  costs. 

•  From  hence  an  appeal  was  taken,  and  the  question 
Arose  as  to  the  leasehold  and  personal  estate :  Whether 

,  the 
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the  specific  bequest  to  the  trustees,  being  declared  void, 
it  could  pass  by  the  residue  ?  This,  it  was  held,  would 
be  absurd ;  as  ft  canftot  pass  directly  when  given  a9  leasee 
hold ;  and  inconsistent.  See  the  manner  of  directing 
this  by  the  decree. 

Where4  there  is  no  double  fund,  there  can  be  no  m*r* 
shilling  of  assets :  here  it  would  be  making  it  to  be  the 
charity* 

Atty.-gen.  v.  Bowled,  was  on  the  same  principles  ; 
inOriey  given  to  bwld  a  school,  and  to  buy  land  atod 
endbw  ;  the  money  to  purchase  was  void,  btotthe  money 
to'  build  goody  if  thrty  could  get  a  gift  of  land  within  two 
years.— This  would  go  so  far. 

His  lordship  said  he  could  only  go  according  to  the 
hduse  of  lords,  having  no  other  precedent  to  guide  him  s 
that  he  was  of  another   opinion,   though  the  person 
who  made  that  decision  (Lord  Hardwickc)  was  as  tittle 
liable  to  err  as  any  erne.'    It  is  laying  out  money  it*  lamb* 
in  thge  court's  seftse  of  it;  it  is  converted  into  realty ;  ia 
demandable  in  a  writ  of  right,  and  amortizes  so  much 
Property.     It  would  leave  open  a  door  for  every  estentfe- 
ftous  weak  person,  who  was  fond  of  a  name:  the  object 
h  vanity,  is  a  remnant  of  popery,  which  ought  to  be  ex- 
tinguished where  the  best  religion  in  the  world  is  exercised. 
If  the  Atty.-gen.  v.  Boudesy  could  be  supported ;"  this 
iv  taoch  stronger  $  because  the  intent  rs  here,  that  the 
charity  should  be  entire;   she  directs  (which :  was  not 
iA  Bowles)  the  site  to  be  bought  with  her  mDriey:  there* 
fott  \i  would  be  deserting  the  will  to  establish  ait  illegal 
act ;  by  this  narrow  judgment  this  act  would  be  hke  all 
•♦her  toottmuin  atets. 

The  act  i*  clear,  not  to  give  lands  fof  eharky ;  nor  to 
realize  ^oriey.  for  charity  :  surely  it  will,  if  land  worth 
only  JoL  become  vVorth  40,0001. 

As 
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As  to  the  residue  of  the  personal  estate,  his  lordship 
held  it  void ;  as  it  appears  intended  to  be  laid  out  in 
land*  &c; 

It  did  not  appear  to  htm  oil  what  ground  this  part  of 
the  decree  was  founded :  by  the  will,  it  appears  to  be 
intended  to  be  laid  out  in  land.  There  can  be  no  doubt, 
but  that  if  the  will  had  been  made  before  the  statute, 
on  a  hill  it  would  have  been  directed  to  be  laid  out  in 
land. 

In  Stmby  v.  Hollins,  and  Grimmrtt  v.  Grimvutt,  the 
devises  are  disjunctive  in  lands  or  money,  or  to  the  satis- 
faction of  the  trustees:  but  here  it  is  givetf  absolutely 
to  be  laid  out  in  lands,  and  who  can  alter  it  ?  Suppose 
the  money  to  be  laid  out  in  lands,  and  till  a  purchase 
can  ko  made,  to  be  at  interest  (and  not  to  accumulate 
fwereiy  **  here);  may  k  not  be  said,  the  trustees  shall 
decline  to  lay  it  out  in  land,  and  so  avoid  the  law  }  This 
is  not  good,  for  the  original  intent  is  to  have  land :  but 
it  would  have  been  good  if  an  election  had  been  origin- 
ally given  of  land  or  money. 

The  .latter  clause  in  the  will  his  Lordship  held  was 
void*  collnatve,  and  fraudulent ;  and  not  to  be  considered 
in  cases  of  this  kind;  it  is  meant  to  defeat  the  act :  it 
intimidates  die  heir  and  next  of  kin  from  putting  the 
ut  in  execution. 

His  lordship  said,  he  extremely  approved  the  policy  of 
the  act,  and  extremely  disapproved  antilegislative  chari- 
ties: it  was  against  reason  to  defeat  whole  families.  It 
was  his  dury  to  support  the  spirit  of  it-  fairly,  without 
chicanery)  be  had  gone  further  than  any  one,  and  that 
tad  not  ye*  been  complained  of.  In  Salisbury  v.  Ed- 
wards,  he  said,  he  prevented  *- contrivance  to  hinder 
At  heir  from  contesting  the  will. 

The  decree  was  re?e*sed»  except  as  to.  costs  and  ac 

counts, 
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Counts;  and  the  personal  estate  directed  to  be  distributed 
among  the  next  of  km. 

It  was  said  generally,  by  the  chancellor  and  the  coun- 
sel, that  assets  might  be  marshalled  for  a  gross  legacy 
H>  a  charity*  but  not  for  a .  residue  •  and  Lord  Hard* 
wicke,  in  Any.* gen.  v.  Greaves  had  made  that  distinc- 
tion ;  and  declared,  that  case  should  dot  be  a  precedent 
for  a  residue. 
1739.  Mundy,  rector  of  Bickton,  gave  two  pecuniary  Iega-* 

G1  faH"Att]r""   ^^  to  trustees,  to  be  laid  out  in  building  a  parsonage- 

Amb.S7».        houae. 

.  £irT.  Clfrke,  master  of  the  rolls,  held,  This  is  not 
within  the  words  or  meaning  of  the  statute.  The  statute 
was  meant  to  prevent  new  acquisitions  iri  mortmain* 
Erecting  a  building  it  not  to  be  considered  as  such* 
Suppose  the  testator  had  not  made  such  a  devise,  be 
might  have  been  sued  for  dilap  id  a  tic  ns,  and  the  money 

recovered  would  have  been  laid  out  upon  the  building* 

This  is  nothing  more.— -Decreed  the  money  to  be  laid 

out.* 

Hmn47/pan>es      **°  nkew"e  a  bequest  of  «OOl.  by  Dr.  Conings,  to  be 

Amb.65i.    laid  out  in  repairing  the  free  chapel  at  Grendori- Court* 

part  of  his  own  estate,  was  held  by  tord  chancellor 

Camden  to  be  not  within  the  words  or  meaning  of  the 

statute  :  the  words  are,  "  to  be  Jaid  out  in  the  purchase^ 

\  &c."     The  meaning  and  intention  Was,  to  prevent  in* 

crease  of  lands,  &c.  in  mortmain,    beyond  what  was 

so  at  the  time  the  act  was  made.     The  legacy  is  only 

to  support  that  which  at  the  time  of  the  wilr  was  in 

mortmain. 
177s.  Mary  Glover  bequeathed   15001.   to  be  laid  out  ia 

H^chinion,*'  erecting  a  free-school  at  Royston>  and  SOOOl.  invested  at 
Md  others.       interest*  for  maintenance  of  schoolmaster  and  mistress, 

JURDU  751.  .  . 

aud  for  teaching  twelve  poor  boys  and  twelve  poorgini 

to 
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to  read,  write,  &c.     There  was  a  piece  of  vacant  ground  Amb.  ;si. 
it  itoyfton,  belonging  to  the  parish,  on  part  of  which  a         *18' 
there  was  a  school-house.     It  was  unnecessary  therefore 
to  purchase;  and  this  piece  of  ground  was  already  in 
mortmain. 

Lord  Apsley,  chancellor,  said,  This  case  was  new,  in 
respect  there  Is  apiece  of  waste  ground  belonging  to  the 
parish,  whereon  the  school  house  may  be  built.  Lord 
HarJwicke's  determination,  in  Attorney  v.  Bokvks,  wad 
certainly  over-ruled  by  Lord  Northington  in  Attorney  v. 
Tynddy  which  latter  determination  has  been  followed  by 
several  others.  Directions  in  a  wilt  to  erect  a  school- 
house  imports  an  intention  to  purchase j  but  where  there 
is  land  already  in  mortrh  iin,'  there  is  no  room  for  such 
presumption.     Devise  of  money  to  repair  or  build  upon 

land  that  is  already  dedicated  to  the  satne  use,  is  not 
witiin  tie  statute;  that  was  the  ground  of  the  deter- 
mination in  Brodie  v.D.Cbatidos.  Though  it  appears  there 
is  a  vacant  piece  of  ground  in  the  parish,  the  will  dods 
not  point  at  the  piece  of  ground.  The  will  does  not 
Say,  "  to  repair  of  rebuild  the  school-bouse  now  stand- 
""HT^n,  &c.j"  she  mearit  to  have  a  school-hduse  of 
herown  fod-ndation*  she  had  no  right  to  say  that  the 
school  whicti  is  now  standing  should  be  henceforward 
considered  as  the  foundation.— 'Information  dismissed. 

Walter  Scott,  in  his  will,  used  these  words:  "  I  direct  Atty.-Genm! 
also,  that  iny  executors*  or  the  survivor  of  them,  or  the  37  jdy^su  * 
executors  or  administrators  of  siich  survivor,  do  and 
•ball  pay,  out  of  some  part  of  ft>y  money  in  the  funds, 
the  yearly  sum  of  2O0I.  for  and  towards  the  support  of  a 
whool'at  Ross  in  Herefordshire,  at  the  discretion  of  tny 
ttid  executors/'— And  he  gpve  the  residue  of  his  per* 
tonal  estate  to  his  dxecutors. 

Lord-chanoellor  Thurlow  was  clear  that  this  bequest    ' 
was  good,  as  there  was  no  direction  for  building  or  hiring 

a  a  school. 
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a  school*     But  no  decree  was  made,  as  the  executors 
proposed  to  found  the  school  without  compulsion. 

Cases  cited— t)a  Costa  v.  Be  Paz,  Ambler,  228. 

Attorney  v.  Hyde,        Ibid,  751. 

Vaugban  v.  Farrer,     Q  Vezey,  1 82. 

Atty.  v.Nasb,  before  Ld.Thurlow,  Ch. 
Easter  Term, 

Auy.^Nash        ^he  res,^ue  °f  rea'  *°d  personal  estate,  left  to  pur- 
a  Br.  589.         phase  ground  for  the  purpose  of  erecting  a  school-house, 
(on  argument  of  a  demurrer  to  the  information)  was  de- 
,     dared  void. 

Catharine  Nasb,  having  by  her  will  devised  the  residue 
of  her  real  and  personal  estate  in  trust  for  this  purpose, 
gave  several  directions  for  the  government  of  the  school; 
and  directed  and  empowered  her  trustees,  out  of  her  real 
and  personal  estate,  to  purchase  such  spot  of  ground, 
within  the  parish  of  St,  Peter,  as  they  should  see  proper, 
for  the  purpose  of  erecting  said  house  upon. 

.The  relators,  .on  being  advised  that  so  much  of  the 
will  as  directed  the  purchase  of  a  piece  of  ground  was 
void  by  the  mortmain  act,  but  that  if  a  spot  could  be 
procured,  of  the  description  in  the  will,  by  other  means 
than  purchase  out  of  her  estate,  they  might  erect  a  school 
thereon ;  purchased  with  their  own  money  a  proper  spot 
of  ground,  which  they  offered  to  give  and  appropriate  to 
the  charitv. 

The  bill  praved  an  account,  and  that  the  charity 
might  be  carried  into  effect.  T.  Nash,  th<e  testatrix's 
brother,  demurred  that  the  charitable  legaoies  were  void 
in  law. 

In  support  of  the  demurrer,  Vaugban  v.  Farrer, 
Q  Vez.  182,  et  ante  215;  Gastril  v.  Baker,  ante  167 
also— If  the  trustees  had  been  directed  to  hire  a  house, 
it  would  have  been  the  same  as  if  the  testatrix  had  given 
a  leasehold  estate,  which  would  undoubtedly  be  bad.— 
/  Ally* 
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Atty.  v.  Bowles,  3  Atk.  806  :  Atty.  v.Tyndal,  1  Br.  444. 
ji.  Amb.  614,  et  ante  221:  Atty.  v.  Hutchinson,  1  Br. 
444.  note,  Amb.  751:  Pelbam  v.  Anderson,  1  Br.  444.— 
Lord  Camden  thought  it  impossible  to  separate  the  real 
from  the  personal.  See  Soresly  v.Hollins,  ante  223:  Atty. 
v.  Goulding,  2  Br.  428. — In  Foy  v.  Foy,  Rolls,  1  Feb. 
1785,  a  gift  of  lOOOl.  toward  erection*  &c.  of  an  hos- 
pital for  Gloucester,  Lord  Kenyon  directed  an  enquiry, 
Whether  there  was  any  hospital  in  the  county  to  which 
it  might  be  applied  :— Ana  in  Attorney  -  general  v.  Bishop 
D/ Oxford,  1  Br.  444,  note,  he  declared  he  could  not 
Vary  the  usej  by  ordering  a  repair,  where  the  testator 
ordered  a  building ;  for,  he  said,  the  intention  must  be 
implicitly  followed,  or  nothing  could  be  done. 

In  support  of  the  charity  it  was  urged,  that  wherever 
the  direction  is  only  to  erect  and  build,  without  any 
necessity  to  purchase  land,  it  may  be  so  done  as  not  to 
be  within  the  statute.     None  of  the  cases  before  the  court 
have  beeri  upon  the  subject  of  amelioration  only  of  land 
already  procured,  but  where  land  must  necessarily  be 
purchased }  where  that  is  not  the  case,  the  statute  do«s 
hot  apply.     Therefore,  in  Harris  v.  Barnes,  money  left  Amb.  65 i. 
for  repairing  a  chapel  Was  held  not  within  the  statute : 
the  note  of  that  ca$e  gives  the  true  sense  of  the  statute, 
that  it  was  to  prevent  the  increase  of  lands,  &c.  in  mort- 
main, beyond  what  was  so  at  the  time  the  act  was  made ; 
whereas,  where  the  object  of  the  gift  is  only  the  amelio-i 
ration  of  land  already  in  mortmain,  not  an  acre  more 
gets  into  mortmain  than  was  so  before, — Atty.  v.  Bowles, 
and  Vdugban  v.  Farrer,  will  support  this  charity  :  for  if 
a  house  could  be  obtained,  it  would  be  unnecessary  to 
build  one. — Attorney  v.  Lady  Downing,  it  was  said,  that  Amb;  555* 
a  direction  to  purchase  land,  as  in  Attorney  v.  Tyndal, 
was  only  if  it  should  be  necessary  -,   the  testatrix  did  not 

a  2  mean 
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'mean  to  preclude  the  trustees  accepting  a  donation  of 
Amb.  2io*  land,  whieb  would  increase  her  fund. — Grimfnett  v. 
Ibid,  751I  Gritntnett,  Attorney  w. Hyde,  Attorney  v.Goulding/,  the 

very  import  was  to  bring  people  together  J  the  prin- 
cipal intention  could  not  take  place  without  a  breach 
of  the  statute,  and  therefore  that  which  was  conse- 
quential only  cduld  not  take  place.  As  to  applying 
cy  pres9  the  cases  stand  as  they  did,  untouched  by 
*  the  statute  of  mortmain,  as  in  White  v.  White,  where 
the  gift  was  to  such  lying-in  hospital  as  the  testator 
should  appoint,  and  the  testator  made  no  appoint- 
ment 5  the  court  applied  the  bequest.  So  in  the  case 
of  superstitious  uses,  it  was  to  be  applied  to  a  cha- 
ritable use. 

It  was  urged  in  reply,  that  the  principle  to  be  drawn 
from  the  cases  is,  that  rn  every  case  upon  a  will,  where 
there  is  a  direction  to  endow  a  school  or  an  hospital, 
and  no  land  already  irJ  mortmain  is  pointed  out  on  which 
the  building  is  to  be,  it  is  void,  although  the  erection 
of  the  school  of  hospital  be  the  principal  thing  in  the 
intention  of  the  testator:  and  the  cases  are  uniform, 
where  there  is  a  direction  to  purchase,  that  the  gift  is 
void..  In  Foy  v.  Foy9  Mich.  1785,  the  proposition  is 
laid  down,  that  where  the  gift  is  for  erecting  Und  en- 
~do<wing  a  school  or  hospital,  there  the  court  implies 
that  a  purchase  is  to  be  made.  In  that  case  the  testator 
gave  10001.  towards  the  erection  and  endowment  of  an 
hospital  in  the  county  of  Gloucester :  it  was  not  the 
sole  fund,  but  in  aid  of  a  subscription  for  that  purpose; 
and  Lord  Kenyan  (then  master  of  the  rolls)  referred  it 
to  the  master  to  enquire  whether  there  was  an  hospital. 
The  next  clause  in  the  will  was,  "  I  give  SOOl.  for 
•c  the  purpose  of  erecting  and  endowing  a  school." 
On  these  two  clauses  the  determinations  were  different : 

the 
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the  former  was  referred  to  the  master,  because  the  tes* 
tator  pointed  to  the  hospital  which  was  then  erecting; 
but  as  to  the  latter,  his  honour  declared  it  void,  and  said 
he  should  have  declared  the  other  void  also,  if  there  had  * 
not  been  an  hospital  existing* 

The  principle  is  this,  that  though  Lord  Hardwicle, 
in  Vaugban  v.  Farrer,  following  the  case  of  Gastril  v. 
Baker,  said,  if  any  one  give  land,  the  charity  should 
be  supported ;  yet  he  never  meant  to  say,  that  a  gift  to 
erect  and  endow  simply,  was  not  void.  The  distinction 
is,  that  where  the  situation  is  .pointed  out,  and  is  already 
in  mortmain,  the  gift  is  good;  where  it  U  not  so,  it 
is  bad. 

Then  the  question  is,  whether  here  the  testatrix  has 
pointed  to  any  land  already  in  mortmain.  The  inten- 
tion of  the  statute  was  to  prevent  improvident  disheri- 
ts, as  well  as  to  prevent  more  land  from  coming  into 
mortmain.  If  the  direction  was  to  hire  land  for  the 
school,  it  would  be  equally  void.  But  in  the  present 
case,  there  is  an  express  direction  to  buy  land,  even 
without  mentioning  iu  the  court  must  imply  it,  for 
otherwise  the  executors  might  wait  to  all  eternity  for 
a  person  to  give  land.  To  say  that  a  testator  means 
the  execution  of  the  charity  should  be  kept  expectant 
till  somebody  will  give}  land  for  the  purpose,  is  impos- 
sible. If  such  a  thing  can  be  supposed,  it  must  be  a 
gift  within  some  reasonable  time:  but  here  no  such 
thing  is  pointed  out.  The  pase  of  the  Attorney  general 
v.  Hutcbinson,  is  $aid  tq  be  a  stronger  case  than  Attor- 
my -general  v.  Bowles,  because  there  was  a  piece  of 
land;  but  where  the  testatqr  does  not  point  out  the 
land,  he  is  not  presumed  to  mean  it.  Jt  did  not  occur 
to  any  body  there  to  argue,  th^t  the  having  a  school 
jyas  {he  principal  intention,  and  that  }t  could  be  cap- 

a  3  ried 
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ried  into  execution  without  a  school-bouse.  Would 
the  testatrix  have  given  the  charity,  unless  the  purchase 
and  building  were  to  take  place  ?  An  intention  cannot 
toe  implied,  that  she  meant  it  to  be  built  on  land  to 
be  given  by  another,  or  that  the  executors  were  at 
liberty  to  adopt  any  piece  of  land  so  given.  Where  a 
man  gives  a  charity,  he  means  it  to  be  erected  at  his 
death,  or  soon  after,  not  to  wait  an  indefinite  length  of 
time  for  a  gift  of  land.  The  Attorney-general  v.  the 
Bishop  of  Oxford,  lays  it  down,  that  you  must  execute 
the  testator's  whole  intention  implicitly :  Lord  Kenyonr 
in  that  case>  would  not  execute  the  intention  cy  pres. 
If  the  testator  were  to  say,  "I  give  lOOOl.  to  he  laid 
*c  out  in  a  building,  according  to  an  estimate  which 
4€  amounted  to  ipool. :"  that  would  exclude  the  possi- 
bility of  laying  any  part  of  the  money  out  in  land  ;  but 
if  he  does  not  so  point  it  out  as  to  exclude  the  idea  of 
purchase,  it  must  be  implied.  But  here  the  intention 
is  pointed  out;  for  in  the  last  clause  she  empowers 
and  directs  the  executors  to  purchase  land,  and  it  is  tbe 
same  thing  whether  the  direction  is  in  the  first  or  last 
clause.  What  has  happened  in  the  Downing  cause, 
shews  that  there  is  in  this  country  a  manner  of  making 
lands  inalienable  for  everj  and  so  there  would  be  as  to 
money,  if  it  was  not  to  be  laid  out  at  some  determinable 
time. 

Lord  ThurlotU)  chancellor,  had,  during  the  hearing, 
thfown  out  doubts,  whether,  supposing  a  certain  sum 
given  for  the  purchase,  and  another  for  the  endowment, 
the  former  being  void,  would  make  the  latter  so  likewise. 
At  the  close  of  the  argument,  he  threw  out  some  general 
jdeas  on  the  subject,  to  the  following  effect : 

Whether  the  testatrix  gave  land,  or  money  to  be  laid 
put  in  purchase  of  land,  either  would  be  positively  within, 

th* 
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the  rules  of  law,  and  consequently  void  ;  but  money  given 
to  improve  charity  lands,  is  not  a  laying  out  in  lands,  or 
devising  lands.  In  the  case  of  a  legacy  of  10001.  (Fay 
v.  FfiyJ,  there  was  no  application  to  land  ;  but  in  the  case 
before  Lord  Bathurst,  he  thought  it  must  be  the  inten- 
tion of  the  testatrix  that  the  land  should  flow  from  her, 
as  well  as  the  other  parts  of  the  charity.  But  it  does  not 
strike  me  that  this  is  a  necessary  implication.  On  the 
terms  of  the  will,  I  think  she  did  not  know  the  statute, 
and  that  she  intended  part  of  the  fund,  if  necessary,  to  be 
laid  out  in  land.  But  she  meant  principally  the  charity 
to  be  executed.  She  directed  therefore  the  purchase,  in 
order  to  give  it  seope;  but  surely  it  would  not  defeat  her 
intention,  if  the  land  came  aliunde.  But  Lord  Batburst 
thought  it  equally  her  intent  to  give  the  land  from  a  vain- 
glorious motive.  But  if  it  is  to  be  so  construed  by  the 
spirit  oflaw,  we  shall  go  but  a  little  way  if  we  do  not 
save  them  by  a  distinction,  that  where  the  principal  in-* 
tent  is  to  effectuate  the  charity,  that  intent  will  be  satis* 
fied  by  the  land  coming  aliunde.  I  cannot  conceive  that 
it  would  disappoint  her  intention  if  the  whole  land  came 
aliunde.  The  question  is,  whether  authority  given  to 
executors  to  lay  out  the  money  in  land,  will  bring  it 
within  the  statute  ?  If  land  were  given,  I  think  it  clear 
the  executors  could  not  keep  back  one  shilling  of  the 
bequest  from  the  maintenance  of  the  charity. 

His  lordship,  by  order  24th  May,  1792,  allowed  the 
demurrer. 

These  principles  were  further  considered  in  a  recent  case* 
where  7ioi.Dflvwbequeathed5000l.  to  build  twelve  alms-  9  vez.  juntas. 
house$  to  purchase  the  ground,  economy  and  convenience  Atty.  y.  D»Yi«s. 
to  be  observed  in  the  structure,  with  directions  for  the 
clothing  of  the  objects,  and  other  legacies,  with  the  con* 
tingem  reversion  to  the  Orphan-school;  suid  the  remainder 
Of  his  property  to  the  Orphan-school  provided  they  would 
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furnish  a  piece  of  ground  near  the  school  to  buiW  the  afore* 
paid  houses  upon :  and  if  the  Committee  should  decline  the 
management,  then  to  other  trustees,  to  procure  a  piece  of 
freehold  ground  for  the  purpose  of  building  the  alms* 
Routes,  and  erecting  a  school  for  the  education  and 
clothing  only  of  as  many  children  as  the  finances  would 
bear.  But  if  theOrphan-school  committee  acceptthe  plan, 
that  they  would  afford  the  same  medical  assistance  to  the 
alms-houses  as  to  the  schools;  and  desired  his  freehold 
house,  in  Colebrook-row,  Islington,  should  be  included 
among  his  other  effects  to  the  purposes -before  men* 
tioned. 

The.  question  here  wa,s,  whether  the  principal  of  these 
dispositions  is  not  void.  If  the  will  stopped  with  the 
bequest  of  5000L  it  would  be  wholly  void :  for  the  ted- 
tator  gave  it  expressly  to  purchase  land ;  and  eyen  if  be 
bad  said  nothing  about  purchasing,  a  bequest  of  money 
%o  £aiW  alms-houses  would  be  void  according  to  the  later 
determinations ;  as  the  court  will  not  imply  an  intention 
of  which  the  will  affords  no  trace,  that  if  the  land  should 
be  given,  then,  and  then  only,  the  building  shall  take 
place;  and  if  the  original  intention  be  a  purchase,  an 
offer  to  give  will  not  cure  it  ^.for  in  Ally.  v.  Kash>  the 
trustees  had  purchased  land  with  their  own  money,  and 
they  offered  to  give  that  land,  yet  the  court  refused  to 
give  it  effect. 
■  Put  it  was  said  in  this  case,  that  in  the  subsequent  part 

,  of  the  will  the  testator  has  relinquished  the  first  intention 

pf  purchasing,  and  has  made  a  provision  for  erecting 
alms-houses  upon  ground  to  be  given  by  the  Committee 
of  the  Orphan-school ;  who,  by  the  information,  offer  to 
give  this  ground  ;  therefore  it  was  said  the  charity  may 
be  executed  according  to  his  latter  intention,  without  any 
violation  of  the  act.  Tit  Atty.  v#  Tyndall,  Lojd  Norths 
ngton's  opinion  is  express,  that  to  lay  out  money  in 
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building  upon  laud  that  should  be  given  by  another  per-* 
son  is  just  as  contrary  to  the  spirit  of  the  statute  as  to 
purchase  land.  It  is  unnecessary,  however,  in  this  case, 
to  consider  how  far  that  opinion,  contrary  to  LordHard- 
wkkt's>  may  be  well  founded  ;  for  the  provision  of  this 
will  is  not  merely  that  if  land  shall  be  g|cen  these  alms- 
houses shall  be  built,  but  he  proposes  to  the  Committee 
a  gift ;  and  offers  them  the  residue  as  a  consideration 
far  their  furnishing  land  for  hi*  alqas* houses,  and  taking 
the  management  of  them  and  his  affairs.  He  does  not 
mean  to  give  thtm  any  part  of  the  residue  unless  they. 
Supply  the  ground  for  his  alms-houses  He  says,  I  will 
jvrcyour  charity  money,  if  you  will  find  land  for  mine. 
^hat  if  this   but   laying  put  money  in  land  ?  It  may 

be  more  or  less  advantageous  to  them $  but  still  it  is  a 

mere  bargain  :  money  offered  if  land  is  given  in  return. 
He  meant  {hat  they  as  the  Committee,  and  not  as  indivi- 
duals,  should  furnish  the  land :  and  they  have  the  means. 
But  as  trustees  of  the  charity  they  could  not  make  a  pre- 
sent of  it.  He  offers  only  because  the  bargain  was  an 
advantageous  one  for  the  charity. 

This  wa$    held  to   be  more  immediately  within  the  1  Vez.  ais. 
rtatute  than  Atty.  y.  jp^y,  where  one  of  the  grounds  of 
refusing  to  execute  the  agreement  was,  that  it  would  be 
an  evasion  of  the  statute,  and  an  indirect  method  of  giv- 
ing laud  to  a  charitable  use.  * 

If  the  court  conceived  the  statute  would  be  violated 
tven  by  that  soit  of  bargaining  between  representatives, 
because  it  ipi-ht  be  supposed  to  originate  from  an  in- 
tention indicated  by  the  will,  qffering  money  as  a  consi- 
deration for  putting  land  in  mortmain : — in  the  one  case 
the  statute  might  with  some  circuity  be  evaded;  in  the 
ptfrer  it  would  be  directly  infringed  'T  for  it  is  an  absurd 
(tatinctiop,  that  a  testator  shall  not  give  land  to  a  charity, 

'■" "  ;  ■    ■  "  ■    ■  £* 
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but  he  may  give  money  in  consideration  of  another's  giv- 
ing land  for  a  charity. 

If  it  is  correct  to  hold  that  this  was  a  bequest  of  a  re- 
sidue to  be  laid  out  in  land,  two  consequences  will  fol- 
low :— 1st,  That  such  bequest  of  the  residue  was  void  $ 
fidly,That  the  bequest  for  erecting  almshouses  was  void, 
because  they  were  to  be  erected  only  by  what  may  be 
considered  a  purchase  of  land.  It  might  be,  if  the  whole 
scheme  were  carried  into  effect,  that  the  Orphan-school 
might  have  a  benefit;  for  there  might  be  a  surplus,  and 
only  what  is  equivalent  to  the  land  for  the  almshouses 
were  to  be  applied.  But  it  is  impossible  to  make  an 
apportionment,  and  to  declare  the  bequest  of  the  residue 
void  for  part,  and  good  for  the  rest.  If  the  principal  fails, 
the  subsidiary  part  must  fail  along  with  it.  The  wish  is 
to  connect  his  alms-houses  and  their  school,  and  to  be- 
nefit the  latter  because  of  the  benefit  he  expected  from 
that  school.  It  is  only  on  account  of  their  contributing 
to  his  plan  that  he  gives  to  them.  This  bequest  of  the 
Residue  therefore  becomes  wholly  void. 
Chapman  v.  The  re]ators  appealed  from  the  decree  pronounced  in 
e  Vcz.jun.404.  consequence  of  this  judgment,  declaring  that  the  legacy 
of  50001.  and  the  residuary  bequest  were  void,  and  that 
the  residue  belonged  to  the  next  of  kin. 

The  Lord-chancellor  further  added,  no  question  can 
be  made  ;  that  if  the  point  turns  upon  the  bequest  of 
the  50001.  it  is  void  with  every  decision.  1st,  There  is 
an  express  direction  to  purchase ;  adly,  Whatever  were 
(he  decisions  formerly,  when  charity  in  this  court  re- 
ceived more  than  fair  consideration, .  it  is  now  clearly 
established ;  and  I  am  glad  it  has  come  back  to  some 
common  sense,  that  unless  the  testator  distinctly  points 
to  some  land  already  in  mortmain  the  court  will  under- 
stand him  to  mean  that  an  interest  iq  land  is  to  be  pur- 

chased,  and  the  gift  is  not  good, 

This 
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This  testator  does  not  limit  his  bequest  to  500Q1.  but  Atty.-gen.  ▼. 
whatever  hi§  property  should  be  at  the  time  of  his  death,  e  yez.  i«q. 
as  much  as  should  be  wanted  for  this  purpose  was  to  be 
given  to  it  |  and  when  the  residue  is  said  to  be  20,0001. 
no  construction  is   to  be  put  upon  this  will  from  the 
amount  of  it ;  that  must  not  have  been  put  upon  it  if  the 
testator  had  spent  14,0001.  of  that  sum,  or  had  by  a  sub- 
sequent codicil  given  more  or  less  to  legatees.  The  amount 
of  the  legacy  is  unascertained,  except  according  to  the 
actual  demand  of  the  charity  to  which  it  was  to  be  ap- 
plied, and  the  casual  amount  at  the  death  of  the  testator 
cannot  be  a  ground  of  construction,  which  must  be  the 
same  as  if  the  residue  was  only  50001.  and  cannot  depend 
upon\he  accidents. 

I  take  this  school  to  be  a  voluntary  society,  existing 
ptfreJy  by  voluntary  engagements;  and  then  if  they 
happen  to  have  land  to  be  furnished,  that  is  not  land  at 
this  moment  in  mortmain  in  the  sense  of  the  statute.* 
It  seems  preposterous  certainly  that  a  man  should  give 
20,0001.  to  purchase  land  worth  no  more  than  5,000l.  but 
the  difficulty  with  reference  to  that  is,  that  I  make  the 
declaration  upon  the  accident  that  the  amount  is  20,0001. 
whereas  the  construction  ought  to  be  the  same  as  if  he 
had  spent  15,0001.  of  that  sum.  But  supposing  there 
might  possibly  be  a  surplus  beyond  what  was  necessary 
for  the  purposes  to  be  accomplished  in  these  alms-houses, 
yet  upon  this  will  it  is  altogether  uncertain,  whether 
there  would  or  would  not  be  any  residue  beyond  what 
was  to  be  employed  in  the  alms-houses,  and  if  what  is 
given  is  to  be  employed  in  buildings  contrary  to  the  act, 
all  the  cases  are  uniform ;  that  if  the  minister  is  to  be 

employed 

*  In  the  coarse  of  the  argument  a  doubt  was  suggested,  whether  the 
committee  of  this  charity  had  any  land  in  mortmain,  and  it  was  said 
the  charity  was  supported  by  voluntary  contributions,  not  by  any  per- 
panent  endowment.  » 
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employed  in  the  chapel,  or  the  poor  persons  are  to  live  in 
the  alms-houses  to  be  built  contrary  to  the  act,  that 
which  would  have  been  good  if  it  had  stood  alone,  will 
be  bad  if  the  purpose  is  to  be  employed  in  those  build- 
ings which  the  statute  will  not  allow  to  be  erected. 

Upon  the  whole  will,  this  would  be  in  whatever  terms 
expressed,  whether  of  condition  or  not,  only  a  declara- 
tion of  the  trust  upon  which  they  are  to  take,  if  they  do 
take.  By  the  direction  for  management  the  orphan 
committee  are  out  of  that  residue,  comprehending  more  if 
necessary  than  5,0001.  or  less  certainly,  if  less  would  be 
sufficient,  to  do  the  acts  pointed  out ;  among  which,  is 
to  afford  the  same  medical  assistance  to  the  alras-housei 
as  to  the  school ;  and  he  recommends  them,  which 
would  be  imperative  upon  them,  to  establish  a  chaplain. 

Walimv.Keigh-  It  is  a  bequest  of  a  residue  to  be  laid  out,  in  the  first 

aVcz%38  520.  instance>  in  land ;  and  if  all  should  not  be  exhausted,  as 
it  could  not  be  consistently  with  his  scheme,  to  be  laid 
out  upon  these  purposes  affording  medical  assistance,  and 
for  a  chaplain  in  the  alms-houses  ;  and  all  beyond  that, 
if  well  given,  is  uncertainly  given;  and  if  the  primary  gift 
fails,  the  secondary  gift  being  totally  uncertain  and  flue- 

chapman  ▼.      tuating  froip  time  to  time,  the  whole  must  fail. 

«  Veze/,404.  On  the  other  ground  there  is  as  much  vanity  as  charity 
in  this.  He  did  not  choose  this  monument  to  be  erected 
to  his  memory,  unless  he  should  be  considered  benefactor 
of  the  school  as  well  as  the  hospital.  He  meant,  if  the 
orphan  committee  could  take  the  management  of  the 
alms-houses,  then  so  much  should  be  for  the  school ; 
but  if  they  could  not,  then  the  trustees  substituted  could 
build  the  alms-bouses  and  school  also.  But  if  it  cannot 
be  distinguished  how  much  was  for  the  alms-houses,  and 
how  much  for  the  school,  it  is  very  difficult  to  divide  it 
and  make  it  good  for  part,  and  not  for  the  rest.  Upon 
the  whole,  therefore,  the  decree  was  affirmed.- 

SECTION 
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Of  Misnaming,   Uncertainty,  and  Want  of  Objects. 


x  Notwithstanding  the  ancient   rule,   that  uncertainty  Misnaming, 
makes  void  the  grant,  yet   the  misnaming   and  uncer-    J^SSJjtf 
tainty  of  expression,  in  a  bequest  to  a  charity,  ha»been     Objects, 
always  guarded  by  the  legislature  and  by  the  court,  as  may 
fcppeatby  the  statute  14  Eliz.  c.  14  and  by  the  following  Finch>  ofUff) 
decisions.     Bat  it  may  be  proper  to  observe  here,  that        40' 
the  usual  course  of  application  to  the  court  to  establish 
charities,  is  by  bill  of  information  in  the  name  of  the 
Attorney-general;  and  though  there  should  be  any  mis-  a  vezcy,42«. 
take  in  the  circumstance  of  laying  it,  yet  if  it  appears 
there  is  a  charity,  and  the  right  appears  in  the  whole 
cause,  that  information  cannot  be  dismissed,  but  a  de- 
cree must  be  made  to  establish  that  charity.    This  doc- 
trine had  been  frequently  laid  down,  and  allowed ;  be- 
cause it  is  considered  as  a  proceeding  by  an  officer  of  the 
crown  \  and  as  the  king  is  pater  patriae,  the  information 
therefore  must  not  be  dismissed:  so  that  although  the 
relator  has  mistaken  his  title,  yet  if  in  the  cause  a  title 
comes  out  for  him  and  his  successors,  he  must  have  that 
title  established. 

This  is  the  doctrine  maintained  bv  the  Court  of  Chan- 
eery  in  all  charity  cases ;  but  it  will  he  found  to  go  much 
further  than  this ;  for  in  all  cases  of  uncertainty,  and 
even  of  want  of  objects,  either  from  there  not  being 
found  any  to  take  the  benefit  of  the  intended  bounty,  or 
where  there  have  been  objects,  and  they  are  all  satisfied 

or 
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or  gone,  the  court  will  still  preserve  the  gift  for  charita- 
ble purposes,  cy  pres,  as  near  as  possible  to  the  donor's 
intention  : — for  what  has  once  vested  in  charity,  never 
reverts  to  the  donor  or  his  heirs,  but  will  be  disposed  of 
by  the  king,  by  his  sign  manual,  or  by  the  court,  ac- 
cording to  a  scheme  to  be  submitted  to  the  master's 
Finch,  221.       investigation  for  some  other  charity.    And  where  devises 

Atty.  v.  An'     nave  D€cn  ne^  t0  be  vo1^  on  account  of  misnaming  a 
drews,ante  147.  charity,  they  have  been  maintained  as  appointments  in 
equity,  under  43  Eliz.  c.  4. 

The  following  case  arose  some  years  before  the  date  of 
this  act,  on  perhaps  the  most  extraordinary  will  that  ever 
appeared  in  the  legal  annals  of  this  kingdom. 

Richard  Norton,  of  South  wick,  in  Hampshire,  esq. 
died  in  1732,  leaving  a  will  dated  in  June,  1714,  (and 
several  codicils  and  testamentary  schedules),  wherein 
after  his  debts,  &c.  should  be  punctually  discharged,  he 
devised  all  his  real  and  personal  estates  whatsoever  in 
the  county  of  Southampton,  with  every  thing  that  he  did 
hold,  possess,  or  enjoy,  or  in  any  manner  whatsoever  it 
be  belonging  to  the  same  real  and  personal  estates,  to 
the  poor,  hungry  and  thirsty,  naked  and  strangers,  sick 
and  wounded,  and  prisoners,  and  to  and  for  no  other  use 
whatsoever;  and  did  thereby  make,  constitute,  and  ap- 
point the  poor  abovesaid  to  be  bis  general  and  absolute 
heir  and  heirs  to  the  end  of  the  world.  And  he  says* 
u  I  do  presume  to  make,  constitute,  and  appoint,  all  and 
te  every  person  and  persons,  that  do,  shall,  or  may 
i:  make  or  compose,  or  are  to  be  the  supreme  legislature 
"  of  Great  Britain  in  parliament  assembled,  to  be  rov 
"  executors. — And  if  I  have  presumed  too  high,  and  it 
u~be  refused,  then  I  beseech  the  archbisnops,  together 
€(  with  ihe  bishops  of  Great  Britain  Or  of  England,  for 
•'  the  time  being,  and  their  successors,  to  be  my  exc- 
*•'  cutors:"  any  five  of  them,  whereof  the  archbishop  of 

Canterbury 
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Canterbury  to  be  one*  by  any  writing  under  their  hands 
to  act}  order,  do,  and  fully  perform  and  execute  my  true 
meaning  and  intent  therein  before  declared,  to  the  end 
of  the  world:  "And  I  do  most  humbly  beg  .of  them 
"  all  to  be  zealous  advocate*  for  the  poor  as  aforesaid,  to 
"  the  legislature  of  Great  Britain  :  and  if,  at  the  time  of 
"  my  death,  the  supreme  legislature  should  not  be  sitting, 
"  then  that  any  five  of  them  the  said  bishops,  Scc.whereof 
"  the  said  archbishop  to  be  one,  would  immediately  be 
"  pleased  to  take  care  provisionally  of  all  matters  therein 
"  contained,  and  do  all  acts  until  the  next  parliament 
"  shall  meet  and  be  held." 

The  consideration  of  so  extraordinary  a  will  neces- 
sity came   under  the  investigation   and   care   of  the 
legislature  ;  and  to  the  end  that  its  validity,  as  far  as  it 
elated  to  his  personal  estate,  might  be  examined  and 
determined  in    the  ecclesiastical  court,  and  that  fit  per- 
sons might  be  appointed  to  institute,  prosecute,  and  de- 
fend all  suits  concerning  the  same,  as  far  as  the  same 
relate  to  his  personal  estate,  a  private  act  was  passed,  oGco.li.c.aa. 
empowering  three  persons  named  in  the  act,   to  sue  for 
administrStion,  with   power  to  the  ecclesiastical  court  to 
appoint  others  in  case  of  death  :  and  it  was  declared  that 
the  act  should  not  give  greater  force  to  the  said  will,  than 
it  had  before. 

And  in  1737,  three  years  after  the  last  mortmain  act,  10Gco.Il.ca7. 
soother  act  was  passed,  to  prevent  the  statute  of  limita- 
turns  (21  Ja.  I.)  from  being  pleaded  by  any  persons 
claiming  under  this  will,  against  any  title  which  Thomas 
Norton,  esq.  had  to  the  manor  of  Old  Alresford,  in 
Southampton,  by  indenture  of  settlement,  or  the  rents 
or  profits  thereof. 

I  have  not  been  able  to  learn  what  steps  have  since 
been  taken,  or  how  the  estates  are  applied;  but  it  has 
been  already  shewn,  that  bequests  to  the  poor  indefinitely) 

means 
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means  all  the  poor  of  England,  and  vests  the  distributioh 
in  true  discretion  of  the  crown. 

Testator  gave  all  his  money  to  his  son,  and  at  his 
son's  death,  he  gave  what  he  the  son  should  die  possessed 
of  to  a  chanty.  Information  was  brought  at  the  son'i 
death  to  have  this  legacy,  but  held  by  Lord-chancellor 
£ing,  assisted  by  Sir  Joseph' Jekyll,  master  of  the  rolls, 
and  Lord-chief-baron  Reynolds,  that  this  was  not  A 
good  legacy  to  the  charity,  the  Son  not  being  restrained 
from  doing  what  he  would  with  the  money  ;  and  there- 
fore it  amounted  to  a  wish  only. 
Gwinb.p.7  •.«.  A  testator  bequeathed  lool.  "  lo  the  cbu¥eb"  nut 
mentioning  what  church  ;  it  was  held,  thai  it  should  be 
understood  of  his  parish  cbarcb ;  or  if  he  name  a  chinch, 
and  there  be  several  of  the  same  name,  and  none  of  them 
his  parish  church  ;  the  executor,  if  he  prove  the  uil'i 
or  tie  ordinary,  if  he  refuseth,  may  bestow  the  legacy 
on  which  church  he  pleases;  but  if  the  testator's  parish 
church  be  of  the  same  name,  it  ought  then  to  be  be* 
stowed  there. 

The  court  of  Chancery  will  not  suffer  any  agreement 
between  the  heir  and  the  charity  to  alter  tfie  donor'* 
disign  ;  and  will  decree  the  charity  generally  as  ne*ra« 
can  be  to  the  intent  of  the  donor  ;  and  therefore,  if  th«i 
gift  is  of  money  to  the  parish  of  B  generally)  it  shall 
he  decreed  to  the  poor  ;  if  he  had  given  it  to  the  poof  of 
the  parish  indefinitely,  this  would,  according  to  the  civil 
law,  be  to  the  poor  of  the  place  or  parish  where  he  lived* 
if  there  was  no  hospital  there  ;  but  if  there  was,  then  to 
the  poor  of  that  hospital ;  and  the  court  of  ChadcW 
concurred  in  so  decreeing  it.  But  a  legacy  to  the  poor 
indefinitely,  was  afterwards  said  to  include  all  the  poor  of 
England;  and  therefore  was  vested  in  the  crown,  who 
disponed  of  it  to  Christ's  hospital  and  others. 

It  was  said  the  civil -law  would  have  maintained  this 
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Revise  for  any  hospital  where  the  testator  lived ;  and  if 
there  were  no  hospital  there,  then  for  the  poor  of  his 
parish.  ' 

Again;  If  the  gift  is  for  the  poor  of  any  city,  and  other  Finch,  104. 
parishes  are  afterwards  admitted  within  the  precincts  of  ^^^^Jf* 
the  city,  and  added  thereto J  the  poor  of  the  parishes  ad- 
mitted shall  have  a  proportion  of  the  charity :  and  where  westv.  Knight: 
the  bequest  was  generally  to  a  parish,  without  any  direc-  lCa' Ch** l9U 
tions  as  to*  the  particular  use,  it  was  decreed  to.be  applied 
to  the  poor  of  that  parish* 

Ori  the  sariie  principle  the  court  decreed  in  Masters  v.  1  p.Wms.495J, 
Masters,  that  where  a  legacy  of  5l.  was  bequeathed  to 
the  poor  of  two  hospitals  in  Canterbury,  naming  themf 
and  by  a  codicil  an  annuity  of  51.  to  all  and  every  the 
hospitals  i  it  appearing  that  the  testatrix  lived  at  Canter- 
bury for  many  years,  and  died  there;  and  that  she  had 
taken  notice  by  her  will  of  two  Canterbury  hospitals  3  < 
this  charity  was  held  not  to  be  void  for  it3  incertainty, 
but  jlo  have  been  intended  for  all  the  hospitals  in  Canter- 
bury; but  not  to  extend,  as  was  pressed,  to  the  hospital 
about  a  mile  out  of  Canterbury,  though  founded  by  the 
same  archbishop,  and  governed  by  the  same  statutes* 
And  this  the  court  decreed,  notwithstanding  it  was  ob- 
jected, that  they  ought  not  to  go  out  of  the  words  of  the 
will,  and  confine  the  general  words  "  all  hospitals,"  to 
those  in  Canterbury }  and  the  court  did  this  the  rather, 
because  these  charities  if  they  prevailed  would  be  perpe* 
Unties  of  51. -per  annum,  and  by  that  means  create  a  de- 
ficiency, and  consequently  in  a  great  part  defeat  the  rfcst 
of  the  will  as  to  plain  legacies,  in  favour  of  those  that 
were  doubtful* 

It  is,  however*  to  be  remarked,  that  this  decision  wan 
some  years  previous  to  the  late  mortmain  act,  and  the 
annuities  granted  were  charged  on  the  testatrix's  lands, 
which  could  not  be  at  this  day ;  but  tjie  principles  of  the 

H  decision 
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decision's  to  the  expression  of  incertainty  whether  all  or 
what  hospitals  were  meant,  remain  still  the  same. 
1  fr.Wm*.  «74.      Thus  also  one  Penning,  of  Saffron -Walden,  in  Essex, 
»r*o.      'and  several  others,  subscribed  to  a  charity-school  there, 
of  12  boys  and  girls,  which  subscription  was  only  during 
the  pleasure  of  the  benefactors.    Penning,  delighted  with 
seeing  these  charity  children,  declared  he  would  leave 
tfiem  something  at  his  death  :  there  was  also  a  free-school 
in   the  same  town j    and  Penning  made  his  will  giving 
"  5001.    to  the  charity-school"    and   several   pecuniary 
legacies  to  his  poor  relations,  and  died.    The  executors 
insisted  on  the  want  of  asset3.    Lord  Chancellor  Parker 
laid,  that  though  the  free-school  be  a  charity -school,  yet 
the  charity-school  for  boys  and  g»tls  went  more  com- 
wonly  by  that  n&nte;  and  as  ttte  testator  was  fonrf  of  fbe 
latter ',  and  declared  he  would  leave  them  a  legacy,  there- 
fore that y  and  not  the  free-school,  was  inlhted  thereto ; 
and  ordered  the  legacy  to  be  brought  into  court  with 
interest  from  the  end  of  the  year  after  the  testator's  death: 
Atite.fii.        and  in  case  of  a  deficiency  of  assets,  that  all  the  pecuni- 
2  p?wms!°25.   ary  kgacies>  as  we"  that  to  the  charity  as  others,  should 
i  P.wms.4t23.  abite  in  proportion ;  for  though  the  Rinnans  preferred  a 
pious  or  charitable  legacy  to  others,  yet  our  law  does 
not :  they  being  all  but  legacies,  and  equally  intended 
l)y  the  testator  to  be  paid,  it  would  be  hard  that  one  of 
them,  by  being  preferred,  should  frustrate  all  the  rest; 
besides  the  other  legacies  being  to  several  of  the  testator's 
poor  relations,  they  art  charities  also  #.     And  because  it 
was  objected,  that  on  the  failing  of  the  charity- qpfrbol, 

* 

*  But  wbere  a  testator,  among  other  bequests  to  charities,  gwt  3f>  a 
piece  to  the  poor  of  three  several  parishes,  the  court  looked  upom  *hcm 
as  part  of  the  funeral,  and  as  doles  at  the  funeral,  and  therefore  held  that 
no  abatement  ought  to  be  made  out  of  them.  Attorney-gen  ?•  Robins* 
»  P.  Wms^  25* 

the 
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the  charity  ought  to  revert  to  the  Founder,  therefore  in 

such  case  his  lordship  gave  liberty  to  the  parties  to  af>p1y 

asrain  to  the  court. 

The  Same  principle  is  evident  in  the  decision  on  * 

touch  earlier  case  of  Caroon- house,  at  Lambeth.  -  Atty.-gra.  v. 

Wtchcott. 

Noel  Lord  Caroon,  formerly  ambassador  here  from  Finch,  sss. 
the  States-general,  being  seized  in  fee  of  a  great  house       *  *** 
in  Lambeth,  called  Caroon-house,  and  the  lands  thereto  « 

belonging,  called  the  Park,  and  having  built  an  alms- 
house in  that  parish,'  whfcrein  he  placed  seven  poor  women 
of  Lambeth,  of  sixty  years  of  age  and  upwards,  whilst 
be  lived,  and  appointed  41.  to  be  yearly  paid  to  them 
quarterly  ;   and,   to  establish  the  same  as  a  perpetual 
charily,  did  by  his  Will  charge  the  premises  with  88l.  per 
annum,  to  be  distributed  equally  to  seven  poor  women*, 
*ni  directed  that  when  one  or  more  of  them  died,  their 
places  should  be  supplied,    at  the  appoinment  of  the 
owners  of  Catoon-bouse,  by  other  poor  women,  which,  as 
it  was  suggested,  he  intended  should  be  poor  women  of 
that  parish  ;  which  was  always  done  by  himself  as  long 
as  he  lived  :  and  it  appeared,  that  the  owners  of  CaroOTi- 
bouse  had  for  some  time  paid  the  charity,  but  of  late 
had  refused,  so  that  it  became  in  arrear,  neither  did  they 
fill  up  the  vacant  places,  pretending  that  the  charity  was 
not  payable  in  succession^  there  being  no  such  direction 
in  the  will  of  the  donor,  but  only  to  seven  poor  women 
who  were  in  possession  at  his  death}  or  that  if  it  must 
be  paid,  yet  it  might  be  to  other  poor  women  out  of  any 
other  parish  at  their  own  appointment. 

Therefore  this  bill  was  brought  against  the  owners 
of  Caroon -house,  to  have  the  charity  established  for  ever, 
and  the  arrears  thereof  paid  by  the  defendants,  and  the 
growing  payments  duly  made  for  the  time  to  come,  and 
the  poor  women  to  be  chosen  in  succession  out  of  Lambeth 

r  2  only, 
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only,  and  not  out  of  any  other  parish  :  for  otherwise  the 
charity  -would  rather  be  a  prejudice  than  a  kindness  to 
Lambeth;  because  if  laken  out  of  other  parishes,  Lam- 
beth must  maintain  them,  the  4l.  per  annum  being  not 
sufficient  to  maintain  a  poor  woman  of  sixty  years  old. 
It  was  decreed  as  prayed,  and  thus  a  charity  was  establish- 
ed in  the  hands  of  the  church -wardens  in  succession, 
though  not  given  so  in  direct  words*. 
Fmchi  395.  a  bequest  of  money  to  be  distributed  every  year  on 

certain  days  to  the  poor  of  the  parish  of  L.  in  the  county 
of  M.  and  there  was  no  such  parish  in  M.  but  there  was 
in  the  county  of  D;  the  court  established  the  will,  be- 
cause it  appeared  that  he  was  born  there,  and  that  both 
he  and  his  parents  lived  and  died  there. 
22  Atk  as©.  A  legacy  bequeathed  to  "  the  ward  of  Bread-street," 

Any!*gen.  was  sc*  uncertain  as  to  require  material  attention,  and 
,74,#  the  court  decreed  it  to  be  given  to  such  charities  as  the 
alderman  and  inhabitants  of  that  ward  should  think  lit. 
The  court  would  probably,  at  this  day,  have  avoided  that 
discretion,  and  given  it  in  the  first  instance  to  the  esta- 
blished ward-school. 

The  grant  of  a  rent- charge  to  a  charity  towards  the 
support  of  several  poor  old  men,  with  remainder  over  to 
Atty.  v.  Rigby.  J.  S.  in  fee,  was  held  by  Lord-chancellor  King  (before  the 
3P.W.  U5.  statute)  to  vest  the  right  of  nomination  of  these  persons 
in  the  heir  of  the  grantor,  it  being  incident  to  the  founder 
and  his  heir.*,  or  to  those  whom  he  should  appoint. 
WIhti  the  lands  were  granted  away,  the  rent-charge,  a 
thing  independent  and  collateral,  did  not  pass  therewith 
like  a  rem-sejvice,  which  is  incident  to  the  reversion ,* 
whereas  this  being  a  rent-charge,  and  in  fee,  had  no 

*  Though  this  devise  would  be  void  if  made  since  the  late  act,  yet  it  ii 
here  cited  to  shew  the  uniform  practice  of  the  court  ill  such  cases,  of  rec- 
tifying general  or  doubtful  expressions  in  wills. 

*    reversion. 


Ch.  J.  Sec.  IX,     Of  Misnamifig,  Uncertainty,  &c.  245 

reversion.  But  for  as  much  as  the  grantees  and  owners 
of  the  land  had  for  upwards  of  60  years  enjoyed  the 
nomination  of  the  persons  who  had  partaken  of  the 
charity,  the  court  allowed  all  those  payments. 

But,  although  the  founder  and  his  heirs  have  a  right 
to  the.nomination,  yet  they  forfeit  it  by  a  corrupt  and 
improper  nomination  of  such  as  are  not  fit  objects  of  the 
charity,  or  by  making  no  nomination  at  all.  But  this 
neglect  of  nomination  must  be  after  such  time  as  the 
founder  have  had  notice  of  the  vacancv ;  and  without 
proof  of  such  notice,  it  is  no  fault. — By  Lord-chancellor  Afty-  v.  Leigh, 

farier-  sP.W.u*.  *. 

The  nomination  had  been  always  held  conformably 

v\th  this  doctrine,  which  is,  that  when  money  is  given 

toacharity,  without  expressing  what  charity,  there  the 

"  tongis  the  disposer  of  it  5  and  a  bill  ought  to  be  preferred 

in  the  Attorney-general's  name  for  that  purpose.     But 

if  the  charity  be  expressed,  there  it  is  in  the  power  of  the 

commissioners  under  43  Eliz.  c,  4v for  charitable  uses. —  _ 

1  Freeman,  330. 
Clifford  v.  Francis.  1079. 

So  if  a  sum  be  bequeathed  for  such  charitable  uses  as  1702/  * 
should  be  defined  by  a  codicil  or  note  in  writing,  and  no 
such  paper  be  found,  the  court  of  Chancery  has  the 
power  of  disposition  as  it  shall  think  fit :  but  if  the  will 
points  at  any  particular  charity,  as  for  maintenance  of  a 
school- master  or  poor  widows,  there  the  court  will  not 
direct  it  to  any  other  purposes  but  such  as  are  within 
that  description,  and  will  receive  applications  so  as  to 
determine  on  the  proper  objects.  Or  if  the  devise  were 
to  such  a  school  as  the  testator  should  name,  and  he  did 
not  name  any,  the  court  may  then  apply  it  to  such 
school  as  it  should  think  proper ;  but  for  no  other  pur- 
pose than  a  school. 

The  power  of  appointing  the  master  to  an  hospital 
b^ing  vested  in  the  queen  consort,  does  not  abate  by  her 

r  3f  becoming  * 
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{becoming  queen  dowager,  if  the  former  did  not  direct  it 
otherwise  in  such  a  case :  where  the  power  U  general,  it 
remains  for  life,  and  the  law  will  not  allow  in  construc- 
tion such  a  desultory  kind  of  inheritance :  besides,  she 
remains  a  queen  after  the  demise  oY  the  king,  and  has 
always  her  privilege  allowed  her  in  the  Exchequer. 

Skin.  15-  A  /ay-hospital  was  held  not  to  be  grantable  in  rever- 

33  Car.  a.  B.R.  s;0Ii ^Broumker  v .  Athyns. 

Doyleyr.  Timothy  Wilson,  by  will  dated  17H,  devised  his  real 

Atty.T  fJa*ley.  an^  personal  estate,  in  trust,  after  certain  limitations  in 

*  17t$?1:  .     remainder  over  to  such  of  his  relations,  of  his  mother's 

K€g«  Lid.  A.  .  .  ' 

jV«  ju4.rt.11.  side,  who  were  most  deserving,  and  in  such  manner 
and  proportions  as  they  should  think  fit,  to  such  cha- 
ritable uses  a6  they  should  think  most  proper  and  con- 
venient. 

The  court  established  this  charity,  and  decreed  the  net 
surplus  to  be  divided  in  moieties  :  one  whereof  to  be  dis- 
tributed equally  among  all  the  relations  of  the  testator, 
bn  the  mother's  side,  within  the  degree  of  third  cousins, 
and  born  at  the  death  of  his  widow,  and  still  living. 
Atid  as  to  the  other  moiety,  all  parties  Were  to  propose 
schemes  before  the  master  for  distributing  the  same  oot 
and  out  in  charity ;  and  herein  the  several  poor  relations 
df  the  testator,  not  partakers  of  the  other  moiety,  were, 
ceteris  paribus,  to  be  preferred,  8tc. 
'  By  the  report,  42  relations  were  to  receive  561.  each 
for  one  moiety  ;  and  for  the  other,  4061.  to  eight  poor 
relations ;  the  Rke  sum  to  the  Westminster  Infirmary  5 
knd  other  sums  to  other  public  charitable  institutions; 
and,  among  others,  to  the  parishes  in  the  town  of 
Guildford.        •      — 

'   This  case  is  held  as  an  authority  for  a  scheme  upon  a 
general  bequest,  not  a  disposition  by  the  crow's.    One  of 
the  trustees  Had  released— the  disposition  here  fell  upon 
the  court, 
../r;,t''       '  G.  Cranstowjt 


.  1 
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G,  Cranstown  bequeathed  bank  annuities  to  the  poor       1709. 
'inhabitants  of  St.  Leonard,  Shoreditch.  .  Ambi^.^" 

Sir  Thomas  Clarke,  master  of  the  rolls,  $aid,  The 
court  forms  a  judgment,  upon  taking  all  the  circum- 
stances into  consideration,  and  inclines  in  favour  of  the 
disposition,  ut  res  magis  valeat.  In  Athf.  x.  Ranct, 
July,  1728,  a  legacy  was  given  to  lbs  poor.  There  wcse 
no  words  in  the  will  which  discovered  what  poor  he 
meant  j  but  it  appearing  that  the  testator  was  a  French 
refugee,  the  court  directed  the  legacy  to  be.  given  to  poor 
refugees.— In  Atty.  v.  Browne,  in  1 749>  the  words  were 
very  general. 

The  words  in  the  present  case  tie  pot  so  uncertain  as 

in  those  cited.    The  word  inhabitant  bears  a  very  general 

sense,  and  may  extend  to  every  body  living  in  the  parish. 

But,as  it  could  not  be  intended  that  the  poor  inhabitants 

which  are  relieved  by  the  parish  should  have  benefit  by 

this  legacy,  which  in  effect  would  be  giving  to  the  rich, 

and  not  to  the  poor,  he  declared,  that  the  distribution  of 

the  legacies  was  to  be  confined  to  the  poor  inhabitants  of 

the  parish  o.f  St.  Leonard,  Shoreditqh,   not  receiving 

alms ;  and  ordered  %  scheme  to  be  laid  before  the  master 

for  such  distribution. 

Edward  Ko*is9  by  a  codicil,  gave  the  residue  of  his        i7$s, 

,  .  /•  1  n     1       Waller  v. 

personal  /estate,  in  trust,   for  the  augmentation  or  the  Child*, 
charitabje  collections  for  poor  dissenting  ministers  of  the  AlTXb1,  'J%*' 
gospel  in  any  counties  of  England,  to  be  paid  to  the 
treasurers  of  such  charitable  societies,  or  fund,  as  the 
majort  part  pf  the  trustees  should  appoint. 

The  executors,  by  their  answer,  stated,  that  the  pro- 
te&tant  dissenters  in  this  kingdom  are  distinguished  by 
the  several  denominations  pf  prestyterypis,  indeperuUnts, 
and  baptists :  and  that  the  dissenters  of  ?ach  of  those 
denominations,  Jiving  and  residing  jn  and  near  London 
and  Westminster,  have  a  separate  society,,  consisting  of 

r  4  persons 
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persons  chosen  out  of  their  respective  congregations, 
which  .society  is  called  by  the  name  of  "  The  Managers 
of  the  Fund  for  the  Support  of  Poor  Dissenting  Ministers 
of  that  denomination  in  the  country :"  and  that  there  are 
charitable  collections  annually  made  at  the  said  meeting- 
houses, belonging  to  most  of  the  several  congregations  be- 
longing to  each  of  the  denominations,  in  and  about  the 
cities  of  London  and  Westminster ;  and  the  money  given 
at  such  collections  is  constantly  and  regularly  carried  to 
the  said  fund,  and  paid  into  the  hands  of  the  treasurer 
thereof  for  the  time  being ;  and  that  the  same  is  disposed 
of  by  the  said  managers  of  such  funds,  for  and  towards 
the  support  of  Poor  Dissenting  Ministers  in  the  country! 
whose  annual  subscriptions  from  their  own  congregations 
are  so  small  as  not  to  be  sufficient,  in  many  cases,  to  sup- 
port themselves  and  families  with  the  common  necessaries 
of  life;  and  also,  for  the  relief  of  any  extraordinary 
necessitous  cases  of  such  poor  ministers  and  their  families 
As  may  occasionally  occur:  and  they  have  each  a  treasurer, 
who  takes  minutes  of  their  proceedings  at  their  several 
meetings/  which' are  fairly  entered  in  books  kept  for  that 
purpose,  as  also  the  accounts  of  the  disposition  of  the 
said  charity. 

On  hearing  the  case  upon  the  Master's  report,  a  question 
was  made,  Whether  the  charity  bequests  were  not  void, 
for  uncertainty  in  the  description  ?  But  the  court  was 
clearly  of  opinion,  without  hearing  the  counsel  for  the 
charity,  that  the  bequests  were  good  upon  the  words  of 
the  will',  and  upon  the  evidence  which  Was  read  in  sup* 
port  of  the  answer ;  and  that  they  were  intended  for  all 
the  ministry  in  general *  and  ordered  the  money  to  be 
paid  to  all  the  treasurers  of  the  three  denominations,  upon 
iht  trusts  of  the  codicil. 

*  A  question   was  made  by  the  court,  Whether  they 
could  matsbal  the  assets  in  favour  of  the  residuary  becjuests, 

t.rfc  >,         j»    .  »    . •       *      '  *■  i  hv 
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by  directing  the  leaseholds  to  be  applied  in  the  first  place 
in  payment  of  debts  and  legacies,  in  order  to  leave  the  rest 
of  the  personal  for  the  benefit  of  the  charity.  But  U  was 
given  up  on  the  part  of  the  charity,  upon  the  authority  of 
the  Attorney-general  v.  TyndaL  —  Atty.  v.  Caldwell, 
font. 

A  devise   generally  of  lands  in  trust  to  be  sold   or       ,772# 
mortgaged,  to  pay  debts,  &c.  and  the  overplus  money  and  *tSt**8!j  T*A 
rents  of  the  messuages  remaining  unsold,  to  be  applied  to    tndotben. 
charitable  and  pious  uses.  m 

Lord-chancellor  Bathurst  said,  "  I  was  inclined  in 
favour  of  the  heir;  but  ihe  authorities  are  too  many  and 
too  strong  to  contend  with.*'     Coke  v.  Dukenfield,  2  Atk. 

562-5;  Atty.  v, ,  1743.     From  Lord  Hardwicke's 

note-book :  '?  There  being  no  particular  charity,  hia 
majesty  may  dispose  of  the  4001.  to  such  charity  as  he 
shall  think  fit." 

Be  Costa  v.  De  Pas,  from  the  same  note-book :  UI  held 
donation  in  this  case  to  be  a  charily  devise  ;  and  the  use  _^^ 

being  against  the  policy  of  the  law,  the  disposition  was 
in  the  crown ;  and  I  recommend  it  to  Mr.  Attorney- 
general  to  apply  to  the  crown  for  a  sign-manual." 

Atty.  v.  Peacock,  27  Car.  2.  from  Lord  Nottingham's 
notes: — "Although  the  charity  be  uncertain  to  what 
poor  it  shall  be  applied,  his  majesty  may  dispose  of  it." 
—His  lordship  afterwards,  on  a  second  hearing,  28  Car, 
2.  said,  "  No  objection  to  the  uncertainty  of  the  object, 
for  the  king  may  appoint." 

Lord-chancellor  Bathurst  concluded,  that  he  would 
apply  to  his  majesty  for  his  sign-manual,  as  Lord 
Nottingham  did  in  Atty.  v.  Peacock. 

Devise  in  remainder  to  a  body  corporate  in  trust  for  Souley  v. 
the  testator's  nephews  and  nieces,  and  their  child  or  company! 
children,  &c.  aBi.Cha.Rep. 

The  court  decreed  these  usts  not  defeated  by  the  de- 

•'»■■■ 
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ficiency  of  the  trustees,  but  that  the  heir-at-law  took  as 
trustee  for  the  use*  of  the  will ;  for  although  the  devise 
to  the  corporation  is  void  at  law,  yet  the  trust  is  suffir 
ciently  created  to  fasten  itself  on  any  estate  the  law  may 
raise.    This  is  the  ground  whereou  the  courts  of  equity 
have  decreed  in  .cases  where  no  trustee  is  named.    . 
1  Dickens,  168.      It  does  not  un frequently  occur,  that  testators  bequeath 
f  man  xvtL    charity  legacies  to  be  disposed  of  at  the  discretion  of 
their  trustees  or  executors,  in  all  which  cases  if  the  ex- 
ecutors or  trustees  do  not  exercise  that  discretion,  the 
charity  is  not  lost  thereby  but  falls  to  the  crown ;  and 
£ee  also  Atty.v.. the  king's  sign-manual  is  applied  for  by  the  Attorney- 
i  Vcrn.r«24.     general  to  dispose   of  the  benefaction    according  to  a 
Clifford  ▼.        scheme  to  be  approved  of  by  him. 
i  Freeman,sso«     Bat  in  case  of  the  death  of  trustees  for  a  charity,  in 
Atty/v.  Hick-  the  testator's  life- time,   the  charity  subsists  in  equity, . 

"g.  a.         though  by  law  it  may  be  deemed  to  have  lapsed. 
«       T  Thi3  point  having  been  very  ably  considered  in  a  recent 

?7wl        case,,  it  scarcely    needs    an  apology   for   stating,  it  it 
Thackwclii    length,  the  charity  was  sustained  by  the  court.    Mrs. 

a  S^txjT'  ^m  ^am*  °*  Baltersea>  g*ve  the  residue  to  James  Fastw, 
his  executors  and  administrators,  desiring  him  to  dispose 
of  the  same  in  such  charities  as  be  should  think  fit,  re- 
commending poor  clergymen  who  had  large  families  and 
good  characters,  and  appointed  him  and  the  plaintiff 
.executors.  Vaslon  died  in  her  life-time,  of  which  she 
had  notice ;  whereupon  the  next  of  kin  claimed  the  re- 
sidue. 

It  was  insisted,  that  there  being  a  general  intention  to 
give  to  charitable  purposes,  the  gift  itself  w#£  not  void, but 
the  appointment  had  devolved  upon  the  crown,or  upon  the 
court  :  as  in  Atiy.  v.  Syderfen,  l.  Vera.  M4.  referring  to 
a  writing  specifying  charities,  but  not  found  ;  and  Frit* 
•  v.  Peacock,  "  a  gift  for  the  good  of  poor  people  for  ever  J 
Jitfavi  Hickman,  2  Eq.  Cas.  Abr.   193  s  \n\Vb\U^ 
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}Vbitey  C(  to  such  lying-in  hospital  as  the  executor  should 
appoint,"  and  afterwards  struck  out  the  executor's  name: 
in  Doyhy  v.  Aity.  2  Viner,  465,  Plea  16  :  in  fVidmore  v. 
fVoodroffey  I  R.  Rep.  lSf  n.  Amb  689,  "  to  some  public 
charity.'1  In  ail  these  cases  the  charities  left  were  esta- 
blished. 
> 

It  was  contended,  on  the  other  side,  that  the  -cases  in 
the  books  differ  from  the  circumstances  of  this  case.-*— 
Held  the  testatrix  did  not  give  the  legacy  to  any  parti- 
cular charitable  purpose,  but  left  it  to  the  executor  per- 
sonally to  make  the  appointment.    Then  she  must  bav* 
it  in  contemplation  that  )}e  must  survive  her,  or  die  in* 
her  life-time;  and  a) though  he  dies  in  her  life-time,  and 
skhave  notice  of  it  (viz.  nine  vears  before  her  death), 
she  still  leaves  the  power  of  appointment  personally  m 
liim,  who  she  knew  could  not  execute  it ;  therefore  it 
does  not  appear  that  she  died  with  the  intention  that  it 
should  be  so  distributed.    The  gift  of  the  power  lapses 
by  his  death,  as  much  as  an  estate  given  to  him  would 
have  done  ;  because  it  has  become  impossible  he  should 
appoint,  and  t>he  did  not  mean  the  confidence  to  go  to 
his  representatives. 

In  Syderfen's  case  there  was  no  evidence   that  the 
testator  had  destroyed  the  writing ;  that  wpuld  have  been  _ 
advocation.     Jn  Hickman's  case,  the  objects  weft  de- 
fined,  though  the  trustees  were  dead.     In  Poyley's  case, 
the  court  held  the  new  trustee  to  be  within  the  directions 
of  the  will.     In  the  present  case,  there  is  no  designa- 
tion of  any  charity  ;  it  Is  to  Vaston,  to  such  charities  as 
he  should  think  fit :  $0  that  the  first  question  is,  Whe- 
ther there  is  any  truat  at  all  ?  for  although  a  recommend- 
ation will  raise  a  trust,  it  will  only  do  so  where  the  sub- 
ject to  he  applied  is  certain,  and  the  object  to  which  it  isjto 
Reapplied  is  certain  also.  And  relied  on  Harding  v.  Glyn% 
\  Atk.  *69  :  D.  Marlborough  v J Lord  Godolpbm,  2  Vez, 
1  *"  r!.'-       '  •  *     •  61  i 
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61  :  Atty  v.  Glegg,  Amb.  584  :  Hibbardv.  Lambe,  Amb. 
309.  Held  that  only  the  surviving  executor  could  ap- 
point ;  so  that,  had  he  been  dead,  the  whole  must  have 
failed.  In  Brown  v.  Yeall,  the  residue  was  to  be  applied 
"  to  the  purchasing  of  such  books  as,  disposed  of  under 
the  following  direction,  migbt  have  a  tendency  to  pro- 
mote theinterests  of  virtue  and  religion,  and  the  happi- 
ness of  mankind;"  and  then  directed  this  charitable  de- 
sign to  be  executed  under  the  direction  of  such  persons, 
and  under  such  rules,  as  by  any  decree  of  the  court  of 
chancery  should  be  directed.  Lor<d  chancellor  Thurlow, 
held  this  gift  to  be  void  for  uncertainty.  That  if  the  case 
were  riot  so  clear,  then  it  would  bear  some  reasoning ;  it  is 
a  gift  of  the  "  residue  to  Vaston, desiring  him  to  dispose  of 
it  in  such  charity  as  he  should  think  fit,  recommending 
poor  clergymen  who  have  large  families  and  good  charac- 
ters/' There  has  been  some  argument  upon  the  effect 
of  these  words,  and  whether  they  are  precatory  or  jus- 
sory ;  but  it  is  perfectly  clear  that  Vaston  could  not  claim 
this  property  for  his  own  use.  All  the  rules,  both  of  the 
civil  or  common  law,  would  repel  him  from  taking  the 
property  in  that  way.  He  could  take  it  only  for  the 
purpose  of  charity.  Then  he  must  be  a  trustee :  it  is 
the  same  as  if  she  had  given  it  to  a  certain  charity,  nam- 
ing him  as  a  trustee.  Then  the  circumstance  of  his 
being  dead  in  the  life-time  of  the  testatrix,  or  the  length 
of  time  that  he  had  been  so  dead,  cannot  govern  the 
effect  of  the  will ;  if  it  could,  there  might  be  a  total  end 
to  dispositions  by  will.  This  reduces  it  to  the  common 
case  of  the  death  of  a  trustee,  which  cannot  defeat  the 
effect  of  a  legacy.  Then  can  I  say,  that  this  legacy  is  not 
sufficiently  distinct  to  bind  the  property?  The  most 
genera]  gift  to  charitable  purposes  has  been  decreed  to  be 
Atty, V.  Gkgg.  carried  into  execution  ;  and  the  trustee's  not  being  alive 
to  administer  the  charity,  cannot  defeat  the  intentipn. 

tferq 
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Here  she  has  pointed  out  clergymen  as  the  objects  of 
bounty,  which  is  sufficiently  distinct;  but  it  must  be 
referred  to  the  master,  to  whom  a  scheme  must  be  pro* 
posed  for  the  execution  of  the  charity. 

Upon  a  rehearing  of  this  cause  before  Lord  Eldon,  7  Vcz.  jun.  39. 
chancellor,  it  was  contended,  that  the  case  stood  very  T??ackw$H. 
much  independent  of  all  the  authorities,  upon  its  own  1802* 
circumstances,  and  the  terms  of  the  residuary  clause,  and 
the  whole  frame  of  the  will.  This  was  not  the  simple 
case  of  a  general  indefinite  trust  for  charity  without  any 
object  specified  by  the  testatrix,  but  a  personal  confidence 
confined  to  Vaston  that  could  not  be  transferred  to  any 
other  person,  and  which  the  court  could  not  possibly 
execute.  The  question  then  was,  whether  in  the  event 
that  had  happened  there  was  a  lapse  for  the  next  of  kin, 
or  whether  it  devolved  to  the  crown  as  the  general  guar- 
dian of  all  charities :  it  is  an  admitted  fact  that  she  knew 
ofFaston's  death.  She  had  given  specifically  to  all  the 
charities  for  which  she  had  any  respect  j  as  to  the  residue 
no  charity  could  tak«^  except  by  the  act  and  under  the 
authority  of  Vaston ;  upon  the  whole  will  there  was  a 
personal  confidence  in  him  alone.  If  she  had  given  the 
fund  over  in  case  he  did  not  make  a  disposition,  or  if  he 
should  die  in  her  life-time,  to  an  object  to  which  it  could 
not  be  applied,  or  if  he  had  shewn  an  intention  to  execute, 
though  illegally,  it  must  have  gone  to  the  next  of  kin, 
not  to  any  general  charitable  purpose. 

It  is  true,  as  Lord  Tburlow  said,  the  death  of  the 
trustee  cannot  affect  the  intention  ;  that,  however,  is  where 
it  is  clear  what  the  trustee  was  to  do ;  but  where  it  is 
of  sq  discretionary  a  nature,  that  his  act  is  absolutely 
necessary  to  create  the  trust,  his  death  puts  an  end  to 
the  disposition,  &c.  &c.  The  only  question  of  reasona- 
ble doubt  was,  whether  the  disposition  was  to  be  in  the 
court  by  a  scheme,  or  by  tfee  crown  at  once  without  that 

fonto. 
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fond.  Very  little  was  to  be  found  on*  this  point ;  and  it 
was  difficult  fc>  ascertain  precisely  the  ground  of  distinc- 
tion. From  all  the  early  cases,  it  is  clear  that  where  the 
bequest  is  indefinite  and  uncertain  in  hs  object,  a  general 
bequest  for  charity,  it  would  be  for  the  crown  to  dispose 
of  it  $  so  where  it  is  clearly  a  disposition  to  charity,  hut 
to  be  carried  into  execution  in  a  way  the  law  will  not 
allow,  as  in  De  Costa  v.  De  Pas,  there  also  the  disposition 
is  in  the  Grown;  upon  the  principle,  that  the  distirtct 
object  failing  nothing  remains  but  the  general  object  of 
charity.  The  distinction  seems  to  be,  that  where  the 
party  has  pointed  out  any  particular  object,  defined  in 
any  degree,  there  it  is  n  >t  looked  on  as  being  in  the 
disposition  of  the  crown ;  which  might  overlook  the 
intention  completely,  and  appoint  arbitrarily.  So  where 
the  object  is  legal  but  from  circumstances,  it  is  impos- 
sible that  it  can  be  executed,  there  the  court  takes  if 
with  the  same  view ;  to  carry  it  into  effect  upon  some 
scheme  as  nearly  as  possible  to  that  intended,  as  Att.  v. 
Lord  Mayor,  &c.  not  leaving  it  quite  at  large. 

Where  a  trustee  is  appointed  the  court  will  put  them- 
selves in  the  place  of  the  trustee  ;  and  there  is  more 
reason  for  that  from  the  nature  of  the  charity. 

It  was  contended  for  the  charity,  that  the  court  ac- 
knawledged  a  disposition  to  charity  as  a  substantive  dis* 
position  in  some  mode  or  other  against  the  next  of  kin. 
If  the  primary  intent  was  the  disposition  by  Faston,  that 
would  have  been  better  secured  by  giving  the  fund  to 
bim.  If  charity  is  ihe  cestui/  que  trust,  why  was  thedrtth 
of  the  trustee  to  defeat  that  trust  more  than  any  other? 
In  the  ca^e  of  Downing  College,  upon  which  a  very  ela- 
Amb.  5*0, 571. boratc  argument  was  given  by  Lord  C.  J.  JPilmot,* 
complete  part  of  that  argument  was  upon  this  very  ques- 
tion, How  far  the  death  of  the  trustee  can  disappoint  the 
cesivy  que  trust.  Ht  said  the  legal  estate  followed  the 
-  .  trust: 
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trust;   that   there  is   an   essential   difference    between 

powers  and  trusts ;  if  the  trustees  will-  not,  or  cannot  act, 

the  constitution  has  provided  a  trustee ;  the  king,  as 

parens  patriae,  has  the    superintending  power  over  all 

charities   abstracted  from   the  statute  of  43  Eliz.  and 

antecedent  to  it,  (2  P.  W.  119.)  and  that  paternal  care 

and  protection  is  delegated  to  this  court*    Where   no 

trustee  is  appointed,  this  court  assumes  the  office  in  the 

first  instance.  His  lordship  also  considers  there,  whether 

the  primary  object  of  execution  by  a  particular  person  shall 

prevent  the  general  object ;  and  the  question,  whether, 

if  the  trust  is  illegal  or  void,  or  not  fit  to  be  executed  by  a 

Court  of  Equity,  this  court  will   execute  it  as  far  as  the 

rules  of  law  and  equity  will  admit. 

He  says  this  court  has  long  made  a  distinction  between 
superstitious  uses  and  mistaken  charitable  uses ;  pro* 
perty  destined  to  the  former  is  given  by  act  of  parliament 
(1  Edw.  VI.  c.  14.)  to  the  king,  to  do  what  he  pleases 
with,  and  properly  falls  under  the  cognizance  of  a  Court 
of  Revenue;  "The  reason  of  the  distinction  is,  that  in 
the  latter  case  the  donation  is  considered  as  proceeding 
from  a  general  principle  of  pietyjn  the  testator  \  and  thi* 
court  carries  on  that  general  intention. 

Upon  the  other  point,  the  disposition  is  in  the  crown,  • 
not  in  this  court ;  and  Atty.  v.  Matthews,  2  Lev.  167. 
was  relied  on. 

In  reply  it  was  said,  that  none  of  the  cases  have  such 
'Words  art  this  will ;  importing  not  a  trust,  but  a  personal 
confidence,  that  a  charity  created  by  this  individual,  .and 
such  charity  only,  should  take;  and  if  there  should  not 
be  any  such)  then  it  is  to  be  considered  as  if  the  residuary 
legatee  had  died  in  the  life-time  of  the  testatrix,  &c.  &c. 

Lord-chancellor  Eldon,  int.  ah  directed  the  costs 
out  of  the  fund  as  between  Attorney  and  Client,  and  then 

delivered 
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delivered    the  following    adjudication.*     In   What  the 
doctrine  originated,  whether,  as  supposed  by  Lord  Tbur* 

\  Uro.C.C.  12.  /^  jn  lYbite  v.  White %  in  the  principles  of  the  civil  law, 
as  applied  to  charities,  or  in  the  religious  notions  enter- 
tained formerly  in  this  country*  I  know  not ;  but  we  all 
know  there  was  a  period,  when  in  tjus^ountry  a  portion 
of  the,  residue  of  every  man's  estate  was  applied  to  charity, 
and  the  ordinary  thought  himself  obliged  so  to  apply  it, 
upon  the  ground  that  there  was  a  general  principle  of 
piety  in  the  testator.  When  the  statute  compelled  a  dis- 
tribution, it  is  not  impossible  that  the  same  favour 
should  have  been  extended  to  charity  in  the  construction 

2D  Car!  2.  c*  3.*  °f  wtlk>  by  their  own  force  purporting  to  authorise  such 
a  distribution,  I  have  no  doubt  that  cases  much  older  than 
those  I  shall  cite  may  be  found  ;  all  of  which  appear  la 
prove,  that  if  the  testator  has  manifested  -a  general  inten- 
tion to  give  to  charity,  the  failure  of  the  particular 
mode,  in  which  the  charity  is  to  be  effectuated*  shall  not 
destroy  the  charity;  but  if  the  substantial  intention  is 
charity,  the  law  will  substitute  another  mode  of  devoting 
the  property  to  charitable  purposes,  though  the  formal 
intention,  as  to  the  mode,  cannot  be  accomplished. 
One  of  the  earliest  cases  mentioned  in  the  Atty.Y* 

Finch,  245.  Syderfen  is  Frier  v.  Peacock.  According  to  that  case, 
the  generality  of  the  gift  made  the  effectuating  it  imprac- 
ticable ;  and  for  that  reason,  the  substance  of  the  gift 
being,  to  assist  the  poor,  the  court  substituted  a  practi- 
cable mode  of  assisting  the  poor,  and  reduced  the  num- 
ber of  legatees,  whom  that  general  term  would,  embrace 

2  Lev.  107.  to  forty  poor  boys.  That  case  is  more  fully  ftated  in 
Lcvinz,  under  the  name  of  the  Atty.-gen.  v.  Mattbewtj 

*  !  have  taken  the  liberty  to  insert  this  at  large,  because  it  compre- 
hend* an  elaborate  examination-  of  aU  the  preceding  cases. 

where 


Ch.  I.  Sec.  IX*    Of  Misnaming,  Uncertainty)  He.  9Bf 

where  the  decision  is  thus  stated,  "  and  this  decree  of 
"  the  commissioners  was  now  quashed  by  the  lord- 
(( keeper,  Flncb,  because  this  being  a  general  charily, 
"  and  for  the  poor  in  general,  the  commissioners  have 
"  nothing  to  do  with  it ;  but  it  is  to  be  determined  by 
"  the  king  himself  in  this  court,  upon  an  information  by 
"  the  Attorney  -  general,  in  behalf  of  the  King,  which 
"  accordingly  he  directed  to  be  brought.  And  now  upon 
"the  information,  the  Lord-keeper  s*id,  this  gene- 
"  ral  charity  belongs  to  the  king  himself  to  dispose,  but 
"yet  to  the  poor,  and  therefore  the  disposal  of  80l.  per 
"  annum  to  Paul's  was  out  of  the  trust  and  void,  and 
"the  distribution  to  the  three  parishes  good,  and 
"to  be  confirmed.  But  as  to  the  poor  kindred  of 
"  Frier,  who  prayed  to  be  considered,  no  consideration, 
"  he  said,  could  be  bad  of  them,  for  the  disposition  must 
"be  such  as  may  endure  for  ever,  and  they  cannot  live 
"poor  for  ever.  But  before  he  would  dispose  of  the 
"residue,  he  said,  he  would  acquaint  the  king  with  the 
"  case  and  the  value  of  the  estate,  which  appeared  to  be 
"  4001.  pet  annum  at  least,  to  have  his  directions  how 
"  the  disposition  of  this  general  charity  should  be,  and 
"that  to  be  confirmed. by  the  decree  of  this  court.  And 
"afterwards  the  king  directed  it  should  gb  to  the  main- 
"  tenance  of  the  mathematical  scholars  in  Christ's  Hos- 
"  pital,  whom  the  king  had  lately  appointed  to  be  brought 
"  up  there,  in  order  to  be  instructed  in  the  art  of  navi- 
11  gation,  which,  ut  audivi,  was  accordingly  confirmed 
c<  by  the  decree  of  this  court." 

The  authority  of  this  .base  is  strongly  confirmed  in 
the  Atly-gtn*  v.  Syderfen  5  and  upon  inquiry  at  Christ's 
Hospital,  I  have  been  furnished  with  the*  original  papers 
in  that  cause,  which  give  an  answer  to  the  objection 
stated  to  the  authority  of  that  case.  It  appears  frpm  the 
papers,  that  previously  to  the  decree  the  king's  sign- 

s  manual 
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manual  bad  been*  obtained,  and  war  brought  into  court, 
and  the  decree  was  made  according  to  that ;  aad  that  it 
is  intimated  at  the  bar  was  a  proceeding  not  fit  for  a 
court  of  justice.  If  that  observation  could  not  be  dis- 
placed, otherwise  k  would  be  displaced  sufficiently  for 
this  purpose  by  this,  that  however  the  cause  came  into 
court,  the  authority  has  been  universally  recognised  ever 
since.  But  that  observation  founds  no  objection  to  the 
propriety  of  the  proceeding  ;  fot  the  case  was  a  devise, 
subject  to  the  sum  of  lOOOl.  for  such  charitable  uses  as 
the  devisor  had  by  a  paper  directed.  The  person  to 
whom  the  estate  was  given  so  charged  had  taken  to  the 
enjoyment  of  the  estate,  under  the  will,  as  far  as  it  was 
beneficial  to  himself,  and  had,  as  is  frequent  in  such 
cases,  taken  no  notice  of  the  faet,  that  there  wa&  a  charge 
for  the  benefit  of  the  charity.  The  hospital  found  out 
that  there  was  such  a  will,  and  if  so,  the  money-charge^ 
as  the  law  then  stood,  was  clearly  at  the  disposal  of  the 
king.  It  is  perfectly  familiar,  that  where  an*  interest  of 
such  kind  is  given,  or  where  there  is  an  escheat  for  want 
of  heirs,  and  the  fact  is  not  communicated,  it  is  usual 
to  petition  the  king,  stating  that  there  is  such  an  interest, 
and  praying  for  some  reward  upon  the  ground  of  the  dis- 
covery, if  it  can  be  made  out.  That  is  familiar  practice, 
whether  well  or  ill  founded.  It  occurred  in  my  expe- 
rience, when  Solicitor  and  Attorney-general,  in.  several 
instances  as  to  escheat,  and  the  ordinary  rule  upon  an 
escheat,,  is  for  the  crown  to  give  a  lease,  as  good*  a  lease 
as  it  can  give,  to  the  person'  making  the  discovery.  This 
case  originated  in  the  discovery  made  by  the  hospital  of  the 
charitable  disposition,  and  a  petition  was  presented  upon* 
this  ground;  and  in  consequence  of  that  the  atty. -gen. 
filed  his  information.  That  produced  the  cause  which 
is  very  accurately  reported  in  Vernon  upon  a  comparison 
with  the  papers.    The  answer  expressly  insists  upon  that 

point, 
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point,  that  if  any  writing  was  at  any  time  made  by  the 
testator  it  was  afterwards  revoked  and  cancelled,  and  that 
the  court  could  have  no  authority  to  insist,  either  that  it 
was  in  its  own  disposal,  or  that  it  was  in  the  disposal  of 
the  crown,  without  an  enquiry  upon  the  point,  that  that 
paper  was  revoked,  and  that  it  was  not  unreasonable  that 
there  Should  be  some  inquiry ;  a  reason  is  given  that 
made  the  suggestion  of  revocation  not  improbable,  that 
subsequent  to  the  making  of  this  will  he  had  charged 
several  great  sums  of  money  upon  his  land,  and  that  the 
whole  estate  would  scarce  amount  to  answer  all  tht 
charges  thereon. 
After  the  answer,  the  ease  was  again  laid  before  the 
Atomey-general  for  his  opinion,  regard  being  had  to  the 
circumstances  disclosed  by  the  answer.    His  opinion  is, 
fat  the  executors  ought  to  be  made  parties,  but  that 
tbm,  notwithstanding  the  circumstances  in  the  answer, 
they  mny,  when  the  exeeutors  are  made  parties,  go  to  a 
tearing.  The  effect  of  the  reasoning  M  the  hearing  was, 
according  to  the  book,  thus  j— The  Lord-keeper  argues, 
that  the  charity  exists  though  the  writing  was  not  to  be 
fottod ;  whereas  the  question  was,  whether  the  charity 
was  not  destroyed  because  the  writing  was  not  to  be 
found?  and   the  idea  of  indemnity  against  the  paper 
being  found,  and  expressing  different  charitable  uses,  is 
kept  up  through  the  whole.   How  it  was  collected  that  it 
was  intended  to  be  a  permanent  charity  it  was  very  difS* 
cult  to  say,  the  writing  not  appearing.    There  is  a  ma- 
terial difference  between  this  case  and  Frier  v.  Peacock9 
for  in  that,  the  will  itself  devoting  the  property  to 
charity  was  producible.    It  appears  from  the  papers,  that 
this  decree  was  carried  into  actual  execution ;  the  papers, 
containing  the  evidence  of  payment  of  the  money,  a 
copy  of  the  receipt,  and  a  deduction  of  the  costs  of  the 
nib,  beginning  with  the  first  application,  and  including 
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alf  the  proceedings,  which  are  very  reasonable,  not  ex- 
ceeding 34l.  Whether  the  decree  proceeds  upon  good 
reasoning,  or  upon  that  which  fair  reasoning  night 
displace,  it  asserts,  thaft  where  ?!  is  altogether  uncertain 
and  indefinite  it  is  in  the  disposal  of  the  king.  With 
regard  to  the  doctrine  here  laid  down  there  is  a  very 
strong  declaration  iti  Freeman.     "  It  was  said,  and  nfot 

a  Freem.  20i.  «  denied,  that  if  a  man  deviseth  a  swift  of  money  to  such 
'u  charitable  cises  as  ire  shall  direct  by  a  codicd  to  be 
€€  annexed  to  his  will,  or  by  a  note  hi  writing,  and  after- 
•'  wards  leaves  no  direction,  tieithcr  by  note  nor  codicil, 
"  the  court  of  Chancery  hath  power  to  dispose  of  it. to 
"fetich  charitable  uses  as  -the  court  shall  think  fit."- 
Vhat  dictum  seems  very  much  at  vatiance  with  oneway 

Mos.  288,301.  of  interpreting  Wheeler  v.  Sheer.  It  should  seem  that 
the  Atty.-gen.  v.  Sjderfen  «might  have  proceeded  ftpon 
this  principle,  that  the  testator -having  oricegiv^n  to  cha- 
'ritable  uses,  if  it  was  not  Shewn  that  he  'had  revoked 
that  gift  his  general 'purpose  was  charity,  and  should  be 
enforced,  though  he  could  not  shew  1vhat  <was  the  use 
*— a  very  strong  proposition. 

It  goes  bn  thus*: — "And  so  it  was  held  in  the  case  of 
*c  Mr.  8yderfzn*$  will,  and  4the  -case  of  one  .Jones',  bot 
•'  if 'the  will  points  at  any  particular  charity,  as  'for 
cc  maintenance  of  a  school  master  «or  poor  widows,  then 
"the  court  of  Chancery  ought  not  to  'direct  lit  'to  any 
"'•other  purpose  but  such  as  is i pointed  at  ;bythe  will." 
I  mafrk  this,  because  h  is  not  immaterial  #s  to  some  of 
the  late  doctrine  of  the  court.  "  As  ;if  a  dcvfce  should 
*•  be  for  such  school  as  he  should  appoint,  and  appoints 
"none,  the  court  may  apply  it  for  what  school  they 
t€  please,  but  for:»o  other  purpose  than  a  school,  although 
"  it  may  be  for  what  school  the  court  thinks  fit."  If 
here  is  any  authority  inthis  case,  it  goes  a  length  that 

leavts  one  a  little  to  doubt,  'that  if  the  disposition  is  of 

3uch 
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such  general  charitable  use  as  the  testator  shall  appoint, 
and  be  doss  not  appoint,  that  is  a  gift,  in  prasenti,  to 
operate  at  his  death  to  give  to  charity,  reserving  oqly  to 
himself  to  particularise,  in  futuro9  by  what  mode  thai 
general  charitable  purpose  shall  be  executed  ;  and  illus- 
trating it  by  that  case  of  such  school  as  the  testator  shall 
appoint;  that  that  will  authorise  the  court  to  say  he 
meant  a  school,  though  with  that  discretion,  and  that  he 
meant  only  to  reserve  to  himself  the  opportunity  of 
selecting  some  school — that  was  going  a  great  length. 

In  Clifford  v.  Francisy  this  doctrine  is  laid  down,  that  *"*"■•  &**• 
when  money  is  given  to  a  charity,  without  expressing 
what  charity,  there  ihejcingis  the  disposer  of  the  charity* 
and  a  bill  ought  tp  be  preferred  in  the  Attorney-general's 
name.  I  cite  this  to  shew  that  it  contains  a  doctrine 
precisely  the  same  as  the  Atty.-gch.  v.  Syderftn,  and  the 
Atty+gen.  v.  Matthews, 

So  those  three  cases  seem  to  have  established,  at  the 
year  1679,  that  the  doctrine  of  this  court  was,  tjiat  where 
the  property  was  not  vested  in  trustees,  and  the  gift  was 
to  charity  generally,  pot  tp  be  ascertained  by  the  act  of 
individuals,  referred  to  the  charity,  was  to  be  disposed  of, 
not  by  a  scheme  before  ,the  master,  but  by  the  king,  the 
disposer  of  such  charities,  in  his  character  of  parens 
patrus.  Iu  .the  Atty^G.en,  v.  Baxter^  in  1684,  1  Vera. 
248.  it  was  alleged,  that  the  charity  was  against  law, 
and  .therefore  the  right  of  applying  this  money  was  in  the 
king.  That  doctrine  is  recognized  in  other  cases,  that 
if  the  gift  .denotes  a  charitable  intention,  but  the  object 
to  which  the  exercise  of  it  is  applied  is  against  the  policy 
of  the  law,ithe  court  would  lay  hgld  qf  the  charitable 
intention,  and  execute  it  for  the  purpose  of  establishing 
some  charity  agreeable  to  the  law,  in  the  room  of  that 
contrary  to  it.  That  js  according  to  Be  Costa  y.  I)t  Pas,  Amb.  aa». 
which  I  shall  mention  frpoi  Lord  Hardwicke's  notes, 

9  3  wher$ 
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where  you  will  see  the  ground  upon  which  this  decree 
was  reversed.  If  the  particular  ground  upon  which  it 
was  reversed  had  not  occurred,  this  case  would  prove, 
that  the  intention  being  charity  his  primary  purpose 
would  be  held  charitable,  and  they  would  not  Suppose  be 
would  relinquish  that,  because  the  secondary  purpose 
could  not  be  answered,  but  would  uphold  the  general 
primary  purpose  by  giving  that  which  the  testator  had  so 
given  to  dissenting  ministers,  to  Chelsea  College,  and 
certainly  in  De  Costa  y.  De  Pas,  Lord  Hardwitke  fol* 
lowed  that,* 
Atty.  gen.  ▼.  Tk'ls  fort  o£  decision  seem*  to  have  befcn  followed  in 
Combe.        another  case  in  1679»  shortly  mentioned  in  Fernon,  in 

9  Cha  Ca.  .  . 

is.  which  case  it  is  said*  in  case  a  legacy  is  given  to  a  super* 

Guife!*  3  stitious  purpose*  or  a  mistaken  religious  purpose,  the 
Vera.  see.  court  wjji  not  apply  it  to  that,  but  will  act  upon  tht 
supposed  intention  for  charity  j  and  give  it  to  a  real  reli* 
gious  purpose  as  where  charity  is  intended,  but  a*  mis* 
taken  charity ;  thus  101.  a-year  for  a  weekly  sermon 
upon  Saturday  at  St.  Alban-s^  the  preacher  to  be  chosen 
by  the  majority  of  the  inhabitant*  i  that  they  thought  s 
mistaken  charity,  that  it  was  quite  wild  that  the 
preacher  should  be  chosen  by  the  majority  *  hut  still  tbe 
purpose  was  charity,  add  they  directed  the  101.  to  be 
paid  to  a  catechist  to  preach  weekly  at  St.  Albaiih  Ptt 
Saturday,  being  named  by  the  bishop  of  the  diocese* 

The  Atty  .-gen.  v.  Baxter  is  mentioned  in  Lord  Hark 
wickets  note-book  thus  :  "  The  case  of  Mr.  Batter  upon 
"  Mayo's  will,  the  decree  reversed,  not  upon  any  thing 
"  contradicting  the  general  principle  reported  to  have 
<K  been  stated,  but  because  really  a  legacy  to  sixty  parti* 

*  This  bein£  a  legacy  of  isool.  to  support  a  jesuba,  or  seminary  for  the 
Jewish  religion,  was  declared  void,  and  tbe  Attorney-general  was  directed 
w1  v**  *°  *PP^  to  lhe  crown  *or  *  »»gn-manual  to  appoint  it  to  some  othtf 

Ante  CuJ2*9'   chanty, and  the  king  did  appoint  loook  of  it  to  the  Foundling  Hospital. 

«  cular 
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"  cular  ejected  ministers,  to  be  named  by  Baxter,  and  as 
"  of  a  legacy  to  those  sixty  individuals."  Lord  Hard- 
wicke  therefore  affirms  the  principle,  but  asserts  that  it 
was  ill  applied  in  the  construction  of  that  will. 

De  Costa  v.  De  Pms9  came  en  in  1754.  The  report 
of  that  case  is  not  very  accurate,  attending  to  the  law  of 
the  country  with  regard  to  superstitious  uses,  Lord  Hard- 
wick  says,  u  I  -held  the  donation  in  this  case  to  be  a 

*  charitable  use,  and  that  it  was  unlawful  and  void-, 
w  that  the  power  of  appointing  and  directing  to  what 
"  charitable  use  k  should  be  applied  was  in  the  crown, 

*  and  I  recommended  to  the  Attorney-general  to  apply  to 
"the  king  for  bis  sign-manual  to  direct -to  what  charitable 
"  melt  •should  be -applied." 

The  ground,  therefore,  does  not  connect  itself  with 
Aat  dictum  in  Ambler  as  to  a  superstitious  use.  Lord 
Hardwtche  held  it  void ;  but  that  it  was  given  to  a 
charitable  use,  and  being  so  given,  though  to  one  un- 
lawful and  void,  the  crown  had  the  right,  which  must  be 
upon  this  principle,  that  the  testator's  intention  of 
charity  was  the  principal  intention  5  that  he  meant  at  all 
events  some  charity 5  that  his  unlawful  purpose  was  a 
mode  of  disappointing  it,  and  the  mode  therefore  was 
out  of  the  question,  and  the  intention  should  be  carried  / 

into  effect  by  another  mode. 

These  cases  do  not  appear  necessarily  to  trench  upon 
some  of  the  later  authorities  in  this  court,  which,  how- 
ever, I  admit  are  not  very  reconeileable  with  some  others, 
particularly  the  Atty.-gen.  v.  Bouyer,  and  LoraUchief- 
justioe  Wilmot  goes  very  fully  into  the  doctrine  in  his 
advice  to  Lord  Camden. 

But  these  cases  do  not  necessarily  trench  upon  the  The  Atty.-gen. 
later  authorities.  I  allude  to  the  case  of  Whtatlcy  Church,  of  Oxford.°P 
and  some  of  the  cases  before  Mr.  Justice  Buller  and    See  Cfcrbyn 

v.  French. 

tard  AfaanUy9  where  the  cy  fires  doctrine  is  said  to  have    4V«.  jun. 
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been  formerly  carried  to  a  monstrous  length ;  in  later 
cases  much  restrained  :  for  in  those  cases  the  charity 
was  given  to  a  lawful  and  not  an  unlawful  use,  but  from 
circumstances  it  could  not  be  applied,  and  it  was  held* 
that  being  a  charitable  intention  and  lawful,  if  you  could 
not  apply  it  to  that  you  should  not  to  another  lawful  use, 
inferring  a  general  intention  of  charity.  J  do  not -go 
through  all  the  cases,  viz*  Baylis  v.  the  Atty*  general, 

f  Atfi  Mo.     d  or  l^e  ca8e  w^ere  ^e  g^ft  was«  to  suc^  tywg-in  hospiioi 

Wh/tev. White,  as  the  executors  should  appoint,  and  in  the  former  a 
%  Bio.  CiC*  12 

'  blank  left  for  the  name  of  the  person,  according  to  whose 

will  the  2001.  was  given  to  Bread-street  Ward,  was  not 
filled  up,  and  in  the  Jatter  the  executor  to  appoint  the  ly- 
ing-in hospital  was  not  named,  or  where  several  particular 
charities  are  named,  and  the  distribution  is  given  to  a 
person  who  dies  before  the  testator,  for  they  are  not 
applicable  to  a  case  where  it  is  given  by  the  general 
term  of  €€  charity/'  Those  cases  are  decided  upon  prin- 
ciples which  both  Lord  Tburlow  and  Mr.  Mansfield,  in, 
the  argument  of  White  v.  White,  state  very  fully  to  have 
gone  upon  this;  and  considering  the  principle,  those 
decisions  have  not  gone  far  in  disappointing  the  next  of 
.  kin,  only  holding  that  the  testator  having  expressly  sai4 
he  meant  to  give  to  Bread-street  Ward,  to  some  lying-in 
hospital,  or  to  some  of  the  particular  charities,  expressly 
named,  the  selection  of  the  objects  in  some  cases,  in  others 
the  mode  being  left  tcr  individuals,  the  testator  had  gone  a 
length  beyond  the  testators  of  the  former  class,  not  having 
left  it  to  that  person  to  say  what  charity,  but  having 
decided  that  himself ;  leavirig  bim  only  the  selection  of 
some  objects  by  the  determination  of  the  mbde  by  which 
?ome  individuals  selected  by  him  should  take. 

In  White  v.  White,  Mr.  Mansfield  said,  that  the  obli- 
teration of  the  name  shall  not  defeat  the  intent  so  as  to 
prevent  (be  money  from  some  one  or  all  of  the  ry ing-m 
»  '  %  hospitals: 
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hospitals :  it  is  impossible  it  should  go  as  it  was  left ;  but 
under  ail  the  cases,  the  court  will  stand  in  the  executor's 
place,  and  all  the  rules  shew  great  latitude  and  liberality 
of  construction.  Sec. ;  and  Lord-chief-justice  Wilnuoi 
doubts  extremely  whether  the  court  ever  should  have 
gone  the  length  it  has,  but  says  the  court  is  now  bound 
by  precedent. 

Lord  Thurlow,  in  his  judgment,   said,    it  has  been 
argued  that  the  court  has  great  extent  of  jurisdiction  in 
making  legacies  certain,  which  were  before  uncertain. 
That  observation  is  confined  to  these  charitable  legacies. 
Then  deferring  to  the  Atty.-gen*  v.  Syderfen,  he  did  not 
take  notice  of  the  circumstance,  that  though  there  had 
^>eenan  appointment,  it  might  have  been  revoked,  and 
the  non-existence  of  it  was,  prima  facie,  evidence  of  that 
fact,  that  it  was  revoked.    There  was  nothing  more  par- 
ticular in  the  charity,  in  White  v.  White,  than  that  it  was 
to  be  spine  lying-in  hospital.     The  Atty.-gen.  v.  Hzc£- a  Eq.  Cm.  Ab. 
man  is  referred  to  by  Lord  ThuHow,  which  case  is  held        193' 
very  high  authority  by  Lord -chief-justice  Wilmot,  in  the 
Atty.-gen.  v.  Bowyer.     I  doubt  very  much  whether  the 
iedree  in  Wheeler  v.  Sheer,  was  made  upon  the  principle  Mos.  288,  sou 
stated  by  Lord  Tkurlow.    if  it  was  determined  upon  that 
ground,  that  referring  to  a  future  codicil  the  testator  had 
not  by  his  will  determined  that  he  had  ad  yet  any  cha« 
ritable  'purpose,  it  is  directly  against  some  of  the  passages 
in  Freeman,  which  I  have  Stated/  That  doubt  1  express 
upon  this  ground,  ihat'there  -were  two  codicils;  and  in 
the  latter  the  testator  does  not  repeat  that  be  gave  to  such 
charitable  uses,  but  for  the  'uses,  trusts,  and  purposes 
generally.     That  latter  codicil  therefore  seems,  in  this 
respect,  something  like  a  revocation  of  the  will,  as  'to  the 
charitable  purpose/ being  dropt  by  the  codicil,  and  the 
general  use  and  purpose  only  mentioned ;  and  that  r** 
iuc^s  the  case  precisely  to  what  it  would  'have  been,  rf 

by 
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•by  the  will  only  ge  ral  uses,  intents,  and  purposes  hal 
•been  mentioned,  and  not  charitable  purposes.  Tbe 
oourt  does  not  go  upon  that  ground  that  Lord  Thorlow 
intimates,  that  they  would  lay  hold  of  the  testator's 
reference  to  a  future  act,  as  shewing  that  his  intention 
for  charity  was  not  even  inchoate,  at  the  date  of  the  will; 
and  therefore  determined  in  favour  of  the  next  of  kin. 
sEq.  Ca.  Ab.  The  Atty.-gtn.  v.  Hickman,  is  very  strong,  and  forms 
the  foundation  of  a  great  deal  of  what  Lord-chief-justice 
Wilmoi  aid.  A  that  case  is  reported  in  Equity  Cam 
aEq.Ca.Ab.  Abridged,  and  the  Atty.-Gen.  v.  Doyley,  as  there  re- 
4  Vin.  485.  ported,  are  agreeable  to  the  register's  book.  In  the  for- 
mer it  is  given  in  a  method,  the  testator  will  not  prescribe, 
but  leaving  it  to  another  person,  requiring  him  to  take 
the  advice  of  two  other  persons.  I  take  it  this  case  goes 
a  very  considerable  length,  authorised  by  preceding 
determinations,  for  charity  as  particularly  favoured;  for 
what  any  one  was  to  take,  what  charity,  and  by  what 
mode,  all  this  is  left  totally  uncertain  by  tbe  testator, 
and  he  had  taken  no  means  to  ascertain  it,  but  what 
had  altogether  failed  by  the  death  of  all  these  parsons; 
and  yet  the  court  said  they  would  entrust  themselves 
with  the  discretion,  which  was  left  personally  to  others, 
upon  the  ground  that  charity  was  the  essence  and  sub? 
stance,  and  the  mode  only  a  shadow. 

The  distinction  is  very  nice  between  the  words  used  in 
that  case,  and  a  gift  to  such  charities  as  A,  B,  and  C 
should  appoint,  if  you  do  not  hold  that  in  the  latter 
instance  the  same  doctrine  applies ;  this  being  clear  that 
the  generality  of  the  term  "  charity"  is  no  objection  to  a 
legacy  to  charity,  and  therefore  there  is  no  ground  to 
say,  though  the  discretion  fails  in  tbe  one  place,  it  shall 
not  in  the  other ;  and  all  the  cases  shew  that  charity  in 
general  is  sufficient. 
By  another  account  of  this  case  frc/m  a  manuscript 

note, 
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note,  this  is  represented  as  falling  from  Lord  King . "  The 
substance  of  the  charity  remains,  notwithstanding  the 
death  of  the  trustees  before  the  testator ;  and  though  at 
Jaw  itis  a  lapsed  legacy,  yet  ip  equity  it  is  subsisting)  and 
here  is  a  sufficient  certainty  of  the  testator's  intention  to 
revive  it.— -The  intention,  therefore,  of  the  party  is  suffi- 
ciently manifested,  that  this  charity  should  continue 
witbia  43  Eli z.  c.  4." 

-  This  case  was  followed  by  the  Atty.-gen.  v.  Doyle,  in 
which  the  court  said,  they  would  .cut  the  difficulty  by  a 
sort  of  technical  rule,  that  equality  is  equity ;  and  they 
divided  the  subject  into  two  moities,  giving  one  moiety  to 
the  relations,  and  the  other  to  such  charitable  uses  as  the 
court  itself  should  appoint. 

'  These  cases  are  pretty  fully  recognised  in  Lord-chief* 
jastkefVUmofs  judgment,  which  recognises  the  doctrine 
of  the  court;  that  it  sees  a.  general  intention  for  charity 
in  these  cases*.  It  is  very  difficult,  I  think,  seeing 
that  intention  to  build  a  Jewish  synagogue,  to  discover 
an  intention  to  build  a  Foundling  hospital,  rather  than 
the  money  should  not  be  applied  j  but  the  court  has  said 
to  always*  He  states,  De  Costa  v,  DePas  distinguishes, 
that  as  it  was  a  charitable  bequest  in  the  intention  of  the 
testator  (and  I  repeat  that  I  should  not  have  discovered 
that),  though  of  such  a  nature  as  not  to  be  permitted  $ 
that  it  was  not  a  superstitious  use  given  to  the  crown  for 
its  own  u  se,  which  corrects  that  dictum  in  Ambler. 
Lord-chief-justice  Wtlmot  follows  the  former  cases.  He 
decs  not  say  what  would  become  of  the  fund,  if  the  pur- 
pose is  legal,  but  it  cannot  be  applied  to  that  purpose ; 
but  he.  says,  if  the  purpose  is  unlawful,  these  cases 
authorise  the  court  to  say  it  should  be  applied  to  some 

*  The  Lord-chancellor  read  several  passages  from  Lord-chief-justice 
Wduofi  arguments,  which  has  been  since  printed  in  has  reports. 

other 
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other  charitable  purpose,  and  then  it  devolves  upon  the 
crown  as  parens  pafria. 

I  do  not  state  the  case  of  Wheailey  Church,  and  some 
of  Lord  Afoanley's  later  cases,  adopting  that  opinion  of 
Lord  Kenyan,  that  if  there  is  a  legal  purpose,  which  from 
circumstances  cannot  be  executed,  this  court  will  not 
carry  it  into  execution  cy  pres,  by  directing  it  to  any 
other  purpose.  Mr.  Justice  Bullet  also  held  the  same 
doctrine,  and  that  applies  to  this  sort  of  case,  that  where 
it  would  be  a  good  personal  gift  to  persons  in  an  hospital, 
&c.  but  cannot,  on  account  of  the  statute  of  mortmain 
or  otherwise,  take  place,  if  it  cannot  he  applied  in  the 
mode  directed,  it  must  fail  altogether. 

All  the  cases  prove,  that  where  the  substantial  inten- 
tion is  charity,  though  the  mode  by  which  it  is  to  be 
executed  fails  by  accident  or  other  circumstance,  tbe 
court  will  God  some  means  of  effectuating  that  generai 
intention. 

in  this  case  it  is  not  to  be  argued  merely  xcpoa  Vastus 
death:  I  agree  with  Lord  Tburlow,  that  makes  no  dif- 
ference; for  the  question  is,  what  the  testatrijc  must  be 
taken  to  have  meant,  if  she  >had  died  immediately  after 
tbe  will  was  executed ;  and  it  is  infinitely  difficult  to 
contend,  that  the  court  can  construe  it  otherwise*  bo- 
pause  be  died  in  her  life- time,  than  if  ihe  bad  outlived 
her.  It  is  said  if  he  had,  he  would  have  had  all  his  life 
to  select  all  the  charities.  1  doubt  that  extremely.  It  is 
assuming  the  question.  The  court  at  least  would  call 
3  4tk.  356,  upon  him  to  act.  The  Atty^gen.  v.  Glegg  proves  that. 
Aitib. 58*'  The  question  would  arise  exactly  in  the  same  way  j  fcrif 
he  bad  survived  h$r,  and  had  addressed  himself  to  /the 
execution  of  the  -trust,  smd  b*d  died  suddenly  while 
about  it»  and  before  he  had  completed  .it,  the  mode  won'd 

have  failed  precisely,  b&  .by  his  death  before  ,ber:  for 

unless 
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unless  the  means  by  which  it  is  |o  be  executed  were 
eflectaated  by  his  act,  the  circumstance  of  his  dying  be- 
fore her  can  make  no  difference  as  to  the  question  whether 
the  court  will  supply  other  means.  The  question  results 
upon  the  whole— did  she  intend  he  should  be  a  trustee 
for  charity.  If  these  authorities  are  to  stand,  though  I 
had  for  ten  yeaus  a  strong  persuasion  upon  this  will,  that 
sbe  meant  die  objects  should  be  selected  by  him  only,  I 
must  check  such  conjectures,  by  attention  to  the  rules 
upon  which  the  court  acts  wkh  regard  to  charities  ;  and 
I  am  reluctantly  driven  to  say,  there  is  no  substantial 
difference  between  these  wards,  in  which  she  has  be- 
queathed to  Fastan,  to  dispose  in  such  charities  as  he 
stall  think  proper,  and  the  words  m  ilhich  k  was-  ex- 
posed tn  the  Attorney. -gtn.  v.  Hickman. 

Those  <cases  call  upon  me  to  say  the  general  intention 
of  (this  teatatrix*  who  *eeis3  So  have  been  saturated  and 
satiated  with  ithe  idea  of  charity,  and  yet  not  to  have  had 
mind  enough  ibexself  <to  determine  upon  the  particular 
objects,  »was  to  devote  her  property  to  charity,  and,  ac- 
cording tto  these  .precedents,  Vaston  was  only  the  means 
and  instrument  by  which  that  general  intention  was  to 
be  executed ;  and  therefore  .tbia  court  will  carry  that 
generaKmtention  into  effect. 

Thenext  question,  by  wbftt  means  that.is.to.be  done* 
is  a  unost  difficult  .question ;  for  it  being  established, 
that  where  money  is  given  to  charity  generally  and  inde- 
finitely, without  trustees  or  objects  selected,  the  kh\g,  as 
parens  pattitz,  is  the  constitutional  trustee,  it  is  very 
difficult  to  raise  a  aolid  distinction  between  an  original 
gift,  absolutely  indefinite  andswithout  qualification,  and 
a  casein  which  by  matter,  ex  post  facto,  the  gift  stands 
before  theoourt,  in  consequence  of  that  accident*  as  if 
it  had  been  originally  given  indefinitely,  without  any 
meainsifor  carrying  it  into  execution  prescribed.  .All 1 

can 
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can  say  upon  it  is,  I  do  not  know  what  doctrine  could 
be  laid  down  that  would  not  be  met  with  some  authority 
upon  this  point,  whether  the  proposition  is,  that  the 
crown  is  to  dispose  of  it,  or  the  master  by  a  schedule. 
sAtk.56a,567.      In  Cook  v.  DuckenjUld,  it  appears  by  the  register's 
?74s.  ass.  *  book  t0  have  been  executed  by  a  scheme  before  the 
master.  There  the  means  prescribed  by  the  testator  could 
not  be  followed,  and  the  court  took  upon  itself  to  exe- 
cute it  by  a  scheme  before  the  master,  not  as  represented 
in  the  report  of  the  Atty^gen.  v.  Herrich,  by  sign 
manual. 
Arab.  719.  The  Atty.-gen*  v.  Herrick,  was  a  case  of  an  estate 

vested  in  trustees.  They  were  to  sell,  receive  the  money, 
and  apply  it  to  some  particular  purposes,  and  then  to 
charitable  uses.  In  the  natural  construction  yotr  would 
say,  they  were  to  determine  what  charitable  uses,  under 
the  ordinary  control  of  the  court.  Cook  v.  Duckenfitld 
is  there  referred  to ;  and  another  case,  in  1745,  is  there 
stated,  as  from  Lord  Hardwicke's  notes,  that  there  being 
no  particular  charity,  his  nmiesty  may  dispose  of  the 
4001.  to  such  charity  as  he  shall  think  fit.  I  cannot 
collect  what  that  was,  nor  can  I  find  the  passage  re- 
ferred to  in  Lord  Hardwicke's  notes. 

The  case  of  De  Costa  v.  De  Pas,  is  by  no  means  gttei 
in  the.  words  of  Lord  Hardwickefs  notes,  as  it  these  par- 
ports  to  be.  The  Attj/.-gm.  v.  Peacock  is  mentioned; 
which  I  have  no  doubt  from  the  date  was  the  case  upot 
Frier's  will.  It  was  difficult  to  say  Acre  the  trusted 
were  to  determine  what  poor  people  were  to  take:  recol- 
lecting what  the  law  did  upon  uses  so  expressed,  yos 
cannot  well  call  them  trustees  for  the  poor.  The  lord* 
^chancellor  concluded,  ih*t  he  would  apply  to  his  majesty, 
as  Lord  Nottingham  did  in  the  case  of  the  Attf-Qen*  ▼• 
Peacock. 
The  difficulty  upon  this  case  is,  that  it  teems  a  dense 

tp 
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to  trustees  still  existing,  and  that  the  meaning  was,  that 
the  distribution  should  be  by  them,  if  they  thought 
proper;  but  Lord  Apsley  thought  otherwise,  and  that 
property  was  disposed  of  as  1  have  stated.  In  the  other 
coses,  where  all  the  trustees  are  dead,  in  others  wheje 
some  of  them  are  dead,  the  discretion  being  wholly  or 
partly  gone,  or  where  the  trustees  surviving  would  not 
act,  or  where  some  wbuld  and  others  would  not,  yet  the 
court  in  a  great  number,  if  not  in  all  those  instances, 
did,  by  a  scheme,  distribute  the  fund. 

The  run,  therefore,  of  the  cases,  with  the  exception  of 
the  last  that  have  occurred,  rather  import,  that  where 
originally  a  trust  is  created  for  the  distribution  of  a  cha- 
nty, and  the  trust  is  not  carried  into  execution,  because 
it  was  originally  a  trust,  and  not  in  a  strict  sense  a  general 
indefinite  gift  to  charity  general  and  unde6ned,  or  to  the 
poor  in  general,  the  court  would  execute  it  by  a  scheme, 
And  in  the  case  I  put  of  Vaston  surviving  the  testatrix, 
and  partly  executing,  and  dying  before  hq  had  completed 
the  execution,  the  question  would  come  to  this,  whether 
the  court  should  supply  the  defect  $  or  on  the  other  hand, 
whether  the  court  would  carry  on  that  which  it  might 
have  taken  into  its  own  hands,  if  a  bill  had  been  filed 
against  Vaston,  and  he  had  begun  to  execute  in  conse- 
quence, and  had  not  lived  to  finish  it ;  the  question  there 
would  have  arisen,  whether  the  court  should  take  it  upon 
itself,  as  it  would  be  controlling  his  discretion,  if  he  had 
lived  *  and  whether  the  court  might  not  have  gone  on 
itself  to  select  the  objects.  Lord  Tburlow  seems  to  have 
thought  there  was  a  ground  for  distinguishing  it.  There 
i»  a  singular  expression  used  by  him  in  one  of  the  cases, 
"  the  property  becoming/rca/."  Yet  he  seems  to  have 
thought,  that  if  Vaston,  in  the  execution  of  his  duty, 
according  to  a  sound  construction  of  his  right,  had  ex- 
cluded 
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eluded  certain  person*,  that  would  have  been  controlled 
by  thia  court;  I  allude  here  to  the  recommendation 
about  poor  clergymen  ;  if  the.  question  was  drily  :upori 
this,  whether  that  makes  him  a  trustee  for  the  poor  cler- 
gymen, it  is  very  difficult  to  say  it  does,  in  a  strict  sense; 
for  if  words  of  recommendation  are  not  to  be  taken  to 
be  imperative,  unless  the  objects  and  the  subject  are 
Malim  *.  certain,  it  is  difficult  to  say  that  if  recommendation  tt 
V«.  jm7*3o,  mounted  upon  a  gift  purely  discretional,  where  the  sub- 
ject is  wholly  uncertain,  that  shall  be  trust.  Lord 
Tkurlow  thougbtit  necessary  for  him  to  apply  the  strict 
question,  trust  or  no  trust ;  but  upon  the  principle  very 
strongly  stated  in  the  AUy.^geiu  v.  Glegg,  th*t  however 
expensive,  this  court  would  control  the  discretion.  Lord 
TAurlow  seems  to  think  a  due  exercise  .of  the  discretion 
would  entitle. the  court  to  call  upon  bim  to  attend  to  the 
recommendation,  and  accordingly,  in  the  decree,  dfrectd 
the  scheme  ..to  have  regard  to  that  recommendation ;  and 
if  fartou  bad  been  alive,  I  think  be  would  have  directed 
Feiton  to  have  had  the  same  regard :  and  I  doubt  whe- 
ther if  the  decree,  upon  the  principles  attaching  to  cha- 
ridable  u$es,  must  nave  called  upon  the  trustees,  it  can 
be  said  that  because  the  trustee  is  dead,  the  court  is  not 
to  otaJte  a  decree  ordering  such  direction  $  for  no  such 
order  cotild  Spe  given  to  the  king  executing  -by  sign 
manual.  Therefore  I  rather  think -the  decree  is  right.  I 
have  conversed  .with  many  persons  upon  it.  -I  Aave 
great  difficulty  in  .my  own  mind,  and  have  found  great 
difficulty  in  the  mind  of  every  persqn  I  have,  consulted, 
but  ithe  general  principle  thought  most  reconcileable  to 
the  case  is,  that  where  there  is  a  general  indefinite  pur- 
pose, not  fixing  itself  upon  any  object,  as  this  in  a  de- 
gree does,  the  disposition  is  in  the  king  by  sign  manual; 
but  w&cte  the  execution,  is  to  be  by  a  trustee,  wgh  gene- 
ral 
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ml  or  tome  object*  pointed  out,  there  the  court  will  take 
the  administration  of  the  trust.     But  it  must  be  recol- 
lected that  I  am  called  upon  to  reverse  the  decree  of  a 
predecessor,  and  of  a  predecessor  who  all  the  reports  in- 
form us  had  great  occasion  to  consider  this  subject.    I 
should  hesitate  with  reference  to  that  circumstance,  but 
where  authority  meets  authority,  and  precedent  clashes  with 
precedent9  I  doubt  whether  I  could  make  a  decree  more 
satisfactory  to  my  own  mind  than  that  which  has  been 
made;  and  I  have  the  less  difficulty  from  the  doctrine 
hinted  at  in  the  Atty.-gen.  v«  Matthews,  as  the  doctrine  Ante.  34* 
of  the  constitution  of  the  country :  and  that  is  also  the 
language  of  Lord-chief-justice  Wiimot,  that  whether  this  Aott.  *6fw 
coon,  or  the  king  by  sign  manual,  executes  it*  the  con- 
stitution finds  a  trustee  in  the  court  or  the  king  to  act  in 
the  ooe  ease,  as  the  court  would  act,  and  considering  the 
king  parens  patr'ne  as  one  who  could  act,  exercising  & 
discretion  with  reference  to  the  intention*    Therefore 
there  would  not  be,  as  there  ought  not,  any  difference 
in  the  execution,  and  I  an>  delivered  from  the  anxiety  I 
should  feel  from  the  consideration  that  I  should  be  taking 
away  from  the  natural  expectations  of  those  whose  dis- 
appointment I  regret  as  much  as  any  one ;   for  those 
whose  duty  it  would  be  to  adyise  the  crown,  would  think 
themselves  equally  bound  to  attend  to  the  particular  ob« 
ject.    Upon!  this  ground  I  am  of  opinion  the  decree  \% 
right ;  at  least  so  far,  that  I  am  not  disposed  to  do  that 
in  effect,  which  no  judge  WiH  in  terms  take  tfpon  himself, 
to  reverse  decisions  which  have  t>een  acted  upon  for  cen-» 
turies.     If  this  decision  is  wrong,  and  if  this  strange 
doctrine,  as  I  should  have  called  it,  if  I  had  sat  here 
two  centuries  ago,  that  you  can  fmd  a  charitable  pur- 
pose in  a  purpose  that  is  to  fail  altogether,  can  be  shaken* 
1  can  do  no  more  than:  allow  them  to  go  to  a  higher  tri- 

t  bunal; 
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bunal  ?  and  I  have  some  consolation  from  the  precedent 
given  by  Lord  Tburltnu>  and  the  recommendation  of 
Lord  Rosslyn,  to  rehear  the  cause,  in  being  enabled  to 
gay,  the  experiment  may  be  made  without  expenoe  to 
the  parties,  I  support  the  decree  therefore^  giving  the 
costs  of  all  parties  as  between  attorney  and  client,  out  of 
the  fund. 

The  decree  was  affirmed  in  the  house  of  lords,  upon 
appeal,  on  the  5th  March,  1 606. 
'  Where  a  testator  misnames  his  property,  yet  the  court 
will  maintain  the  charity ;  as, 
Michid.  Term,      Qeo%  Stanbridge,  after  giving  to  his  wife  Mary,  for 

Finch  v.  iogtis.  her  life,  the  interest  of  such  monies  as  he  should  die 
possessed  of,  or  should  be  purchased  with  the  residue  of 
his  estate  after  his  decease,  gave  to  the  treasurer  of  (be 
•  City  of  London  Lying-in  Hospital  for  Married  Women, 

in  the  City-toad,  3001.  Bank  stock  *,  and  also  gave,  by 
his  will  and  codicil,  other  charitable  and  other  legacies, 
chiefly  in  Bank  stock :  and  not  having  any  Bank  stock 
at  the  time  of  his  death,  but  dying  possessed  of  a  con- 
siderable surplus'  property  in  other  funds,  the  respective 
legatees  filed  their  bill  against  the  executors  for  the  erta- 
'  blishment  of  their  legacies  out  of  his  general  estate. 
Lord  Tburlow,  chancellor,  by  decree  referred  it  to 
the  master,  to  inquire  ,what  Bank  stock,  and  other 
public  securities,  the  testator  was  possessed  of  at  the 
time  of  making  his  will,  and  of  his  codicil,  and  of  his 
death,  and  to  take  a  general  account  of  his  debts  and 
effects. 

17  Jan.  1702.  And  this  cause  coming  on  again  for  further  directions, 
it  appeared  that  the  testator,  at  the  times  above-mention- 
ed, was  possessed  of  31.  per  cent,  reduced  annuities, 
4l.  per  Cent*  annuities,  and  SL  per  cent,  consolidated 
annuities,  considerably  more-  than  sufficient  to  pay  W* 

debts 
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debts  and  legacies ;  bat  that  the  testator  was  never  pos- 
sessed of  Bank  stock,  on  which  account  the  master  had 
not  computed  interest  on  the  legacy  given  to  the  Lying- 
in  Hospital* 

The  questions  were,  1.  Whether  the  legacies  given 
in  Bank  stock  should  be  established,  and  paid  out 
of  the  other  funds  ?     And, 

2*  Whether  interest  could  be  allowed  thereon  ? 

Lord  TburloWy  chancellor,  ordered,  That  the  executors 
should  sell  out  so  much  of  the  3l.  per  cent,  reduced  an- 
nuities, and  4l.  per  cent,  annuities,  as,  with  the  amount 
in  31.  per  cent,  consolidated  annuities  then  standing  in 
their  names*  should  be  sufficient  to  answer  the  several 
stock  legacies ;  and  that  such  interest  should  be  com- 
puted on  the  stock  legacies,  as  would  have  arisen  in  cas$  . 
tbey  bad  all  consisted  of  31.  per  cent,  consols. 

This  cause  being  set  down  again,  upon  the  master's  s  Dec.  179** 
further  report  it  appeared,  that  Mary,  the  testator's 
widow,  died  on  the  15th  of  March,  1788— and  that  he 
had  computed  interest  on  3001.  3  per  cent,  consols, 
from  the  preceding  half-yearly  payment  of  dividends 
previous  to  her  death,  to  Midsummer,  1 792,  at  40l.  10s. 
which  was  then  ordered  to  be  paid  to  the  treasurer,  and 
that  capital  to  be  transferred  to  the  trustees  for  the 
charity* 

So  likewise,  where,  for  want  of  accurately  expressing  Trinity  Tfera, 
the  title  of  a  charity,  two  claimants  arose,  the  court  not-  Atty.*«S!v* 
withstanding  maintained  the  charitable  bequest.  Smith. 

Thomas  Quelch,  by  his  will,  dated  in  1763,  gave  to 
trustees  all  the  remainder  of  his  reduced  and  long  annui- 
ties, in  trust,  to  pay  the  dividends  to  his  brother  Richard ; 
and,  after  his  decease,  he  gave  the  same  among  his 
chilcUeq,  with  remainders  over,  in  default  of  ohildren,  to 

t  2  divers 
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divers  charities-— among  which  he  gave  500l.  (part 
thereof)  to  M  the  Lying-in  Hospital  for  Married  Women,v 
and  appointed  said  Rich.  Quekh  sole  executor. 

Richard  Quelch  died  in  1785;  and  by  his  wtyl,  eon* 
reiving  th?t,  "  in  c^se  of  failure  of  his  brother's  will  by 
"  mortmain  or  otherwise,  the  several  stocks  jp  that  case 
€i  became  his  property,  he  gaye  the  same  4s  therein 
"  directed  T^e  4001.  reduced  fpnuit^es  given  to  the 
<*  Lying  •  in  Hospital  for  Married  Women  becoming 
ct  lapse,  being  two  claimants,  he  gave  the  same  to  the 
u  Lying-in  Hospital  in  Brown  tow-street,  near  Long  acre, 
"  as  believing  that  it  was  intended  lor  that  hospital ;" 
and  appointed  defendant  Smith  sole  executor. 

An  information  was  now  filed,  at  the  relation  of  the 
above  hospital,  against  Smith  and  the  City  of  London 
Lying-in  Hospital  hi  the  City-road,  praying  that  Smith 
might  account  for  the  legacy  and  dividends,  and  that  be 
might  either  admit  assets  of  both  testators,  or  account 
for  their  respective  personal  estate. 

Lord -chancellor  Tburlow  established  the  charity,  and 
referred"  it  to  the  master  to  take  an  account  of  the  personal 
(estate  of  the  testator,  Thomas  Quelch,  and  of  his  debts, 
legacies,  &c.  and  to  compute  mterest,  &c.  and  to  inquire 
what  lying-in  hospitals  there  were  which  were  intended 
and  came  within  the  contemplation  of  the  testator's 
(Thomas  Quelch's)  will;  and  the  final  decree  was  in 
favour  of  the  same  hospital. 

lmc  t.  Goqi-      **  waB  oilcc  k«ld,  but  I  do  not  find  any  other  case  to 

peitr.       confirm  the  doctrine,  that  stock  cannot  be  appropriated 

1789.        to  the  support  of  a  permanent  charity,  because  it  is  in  its 

nature  fluctuating;  and  that-  the  proper  order  would  be 

to  sell'  such  stock,  and  apply  the  produce  in  money  to 

the  charity.    But  h  is  the  daily  practice,  and  the  statute- 

affotos  no  ground' for  controverting  it,  to  bequeath  legs* 

:    •#  cies 
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eies  of  stock  td  charities*  as  well  ibcotporated  afc  hot : 
the  permanence  of  a  charity  offers  no  reason  why  it 
ihould  not  take  fluctuating  property,  and  apply  the  stock 
itself*  or  its  produce*  in  the  b£st  manner  possible.  SiCck 
19  personal  estate,  and  not  more  fluctuating  tluin  a  legacy 
df  mbnejr }  and  if  accurately  described,  has  nb  uncer- 
tainty in  it. 

The  court  seems  to  Have  given  to  the  representatives, 
die  pdvver  of  disposing  or  suggesting  a  charity  where 
there  has  been  any  want  of  specificaf  kftr  in  th£  will ; 
4o  likewise  where  the  will  has  ndt  been  proved. 

Thus  Mr.  Holt  bequeathed  one-half  of  iht  residue  of  i  Bm.Cha.  Rep* 

is* 
his  personal  estate,  which  wai  veVy  considerable^  to  the 

foundling  Hospital,  and  the  other  to  the  "  Igihg-in 
"  Hospital,  And  if  there  should  be  any  more  than  otte  of 
"  the  latter 4  then  to  such  of  them  as  ibe  executors  should 
"  appoint"  He  afterwards  struck  out  the  name  of  the 
executor,  and  never  inserted  another^  and  died  hr  If  75  : 
the  next  of  kin  took  out  admmistraitoi*  with  this  testa- 
mentary paper  annexed.  The  Lord-chancellor;  Thurlow, 
satdy  H  seenis  if  this  had  been  a  private  legacy^  and  a 
selection  of  objects  out  of  which  the  legatee  was  to  be 
chosen,  k  is  allowed  that  it  would  bd  6f  the  essence  4f 
the  legacy*  and  H  cotold  not  take  place,  unless  there  was  N 

an  expression  of  general  favour,  to  let  in  all  the  objects, 
My  notito  M,  that  in  the  case  of  chanties,  this  court  de- 
rives a  great  latitude  of  authority  from  the  extdnsivje 
.nature  of  most  charities;  because  they  canftot  goujton  \ 

(he  saihe  strict  rules  which  prevail  in  private  cases;  But 
that  is  well  rdsolved  into  the  purpose  and  the  mock. 
WBeh  the  testator  te  willing  it  shall  go  in  the  largest 
extent,  the  court  will  follow  his  intent  in  marking  out 
objects;'  I  wish  to- follow  this  method  in  construing  the 
mt ent  of  testators. 

T3  I  have 
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I  have  stated  a  distinction  between  charities  and  pri- 
vate cases,  so  as  to  lay  down  a  latitude  more  wide  than 
is  to  be  wished  to  be  left  to  courts  of  justice.  In  the 
Amp.  304.  Downing  College  case,  the  difficulty  was,  that  when  the 
anterior  estates  were  spent,  there  was  nobody  to  take  the 
equitable  dominion ;  and  the  question  was,  whether  the 
analogy  held  between  it  and  a  legal  estate  with  nobody 
to  take,  which  descends  to  the  heir-at-law,  till  an  object 
arises.  Even  in  private  cases,  the  distinction  between 
the  object  and  the  mode  has  been  attended  to.  I  will 
look  ix^to  the  cases,  whether  selecting  one  out  of  the  ob- 
jects  is  regulating  the  mode  only. 

In  July  following,  his  lordship  gave  judgment. 
The  question  is  here,  whether  the  legacy  is  void,  the 
executor's  name  being  struck  out,  and  there  being  no 
person  on  whom 'it  could  devolve;  or  whether  the  court 
will  sustain  it )  A 
1  P.Wms.  6Ht     jt  has  been  argued,  that  the  court  has  great  extent  of 
Finch,  104,      jurisdiction  in  making  legacies  certain,  which  were  before 
'      '      uncertain  5  and  secondly, in  applying  them  where  it  is  not 
known  to  what  use  they  were  intended.  *  There  has  been 
at  all  times  an  exercise  of  this  authority,  where  a  legacy 
has  been  doubtfully  given  :  as  in  Atty.-gen.  and  Syder- 
JLnte.  asp.       fm '  which  was  a  legacy  to  such  charitable  uses  as  bt 
had  appointed,  but  the  appointment  was  not  found  ;  the 
court  decreed,  the  charity  to  be  directed  by  the  crown, 
as  there  had  been  an  Appointment.    In  Wheeler  and 
Moseley,  use,   Sheer 9  in  Lord  King's  time,  there  was  no  appointment, 
Apte.°2d$.        but  the  testator  had  procrastinated  the  legacy ;  that  evi- 
dence satisfied  Lord  King  that  the  testator  had  not  so  fixed 
his  mind  as  to  separate  the  legacy  from  the  personal  fund, 
and  he  would  not  carry  the  charity  into  execution.    The 
cases  have  proceeded  upon  notions  adopted  from  the 
Roman  and  pivil  Jaw?  which  are  very  favourable  to  cha- 
rities. 
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rities,  that  legacies  given  to  public  uses  not  ascertained 

shall  be  applied  to  some  proper  object    From  Swinburu 

down  to  Lord  Hardwicke's  time,    that  would  be  tbp 

effect  where  the  object  is  disappointed :  but  the  present 

case  is  different ;  here  the  testator  giving  q  legacy  to  the 

next  of  kin,  and  to  the  executor,  names  a  particular  cha^ 

rity,  a  residuary  legatee;  the  question  is  only  how  the 

trust  shall  be  carried  into  execution*     I  remember  to  9  Bq«  Ca,  Abn 

have  read  a  case  somewhere,  where  a  legacy  is  given  to 

B.  for  the  benefit  of  non-conforming  ministers,  with 

the  advice  of  C.  and  D. :  at  the  testator's  death  B.  C. 

and  D.  were  all  dead  j  yet  the  court  sustained  the  legacy. 

His  lordship  therefore   referred   it   to  the  master  to 

consider  to  which  of  the  lying-in  hospitals  the  legacy 

should  be  paid.     And  he  afterwards  ordered  it  to  be  paid 

to  one  which  the  master  reported  to  be  most  proper. 

Where  trustees  have  power  to  distribute  generally  ac-  a  Vezey,  89. 
cording  to  their  discretion,  without  any  object  pointed  MainwairUig. 
oat,  or  rule  laid  down;  the  court  interposes  not,  unless 
incase  of  a  charity,  which  is  different,  the  court  exer- 
cising a  discretion,  as  having  the  general  government  and 
regulation  of  charity. 

Where  a  sum  of  money  was  bequeathed  "for  the 
"  benefit  of  the  poor  clergy"  the  court  established  the 
legacy,  and  directed  it  to  be  paid  to  the  corporation  of 
the  sons  of  the  clergy. 

But  an  ambiguous  bequest  fqr  books,  was  declared 
void,  for  uncertainty. 

Ralph  Bradley,  by  will  1788,  gave  all  his  stock  in  the  Browne v.Ycalc. 
public  funds,  in  Irtist,  to  pay  dividends  to  certain  per- RCg.  Jo.  a  * 
sons  for  life,  out  of  the  stock  and  annuities  to.be  pur-     ll*°*{o**79» 
chased,  but  subject  to  the  foregoing  trusts,  "  to  raise 
"  and  apply  the  yearly  sum  of  5001.  for  20  years,  to  com- 
. "  mence  from  3  years  after  his  decease,  and  from  that 

t  4  *c  period 


MD  OF  UdJtTMAXV   AND  CfcAEXTASlS   USES.    Part II. 

"  period  of  20  years,  the  yearly  sum  of  10001.  until  Ian. 
u  I860,  in  trust,  to  invest  the  residue  of  the  dividends 
"  in  the  purchase  of  stock :  and  that  the  500Land  lOOOl 
"  and  the  dividends  to  arise  from  Jan.  I860,  of  the, 
u  stocks  to  to  be  purchased,  and  what  he  should  die 
"  possessed  of,  subject  to  the  aforesaid  trusts,  should  be 

4 

"  applied  in  the  purchasing  such  books,  as  by  a  proper 
"disposition  of  them,  under  the  following  directions, 
"  may  have  a  tendency  to  promote  the  interests  of  virtue 
"  and  religion)  and  the  happiness  of  mankind ;  the  same 
**  to  be  disposed  of  in  Great  Britain,  or  in  any  other  part 
'**  of  the  British  dominions :  this  charitable  design  to  be 
"executed  by  and  under  the  direction  and  superin- 
"  tendency  of  such  persons*  and  under  such  rules  and 
"  regulations  as  by  any  decree  or  order  of  the  high  court 
"  of  Chancery  shall,  from  time  to  time,  be  directed  in 
"  that  bebalf-" 

The  bill  prayed  the  establishment  of  this  charity,  and 
directions  for  carrying  it  on. 

This  case  has  been  said  to  be  anomalous,-  and  not  a 
case  of  charity ;  but  it  is  very  difficult  to  sustain  that 
opinion.  There  is  ^  considerable  number  of  institutions 
in  this  country,  for  the  purpose  of  public  instruction, 
which  are  always  considered  eleemosynary;  great  bodies 
with  large  funds ;  as  the  society  for  propagating  the  gos- 
pel,, who  are  within  this  will.  It  is  very  difficult  to  con- 
sider  bow  the  disseminating  of  Baxter's  Call  to  the  Un- 
Mm*.  147.  converted,  and  the  Jewish  case.,  can  be  considered  and 
acted  upon  as  charities ;  and  yet  a  purpose  of  instruction, 
according  to  the  established  law  of  this  country  is  not  a 
charity.  The  danger  of  such  a  discretionary  bfequest, 
with  reference  to  the  statute,  as  in  this  will  and  Mrs. 
Cam's  will,  with  reference  to  the  statute  of  9  Geo.  II. 
c.  36.  is  a  very  materia)  consideration.     It  has  never 

been 
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been  decided,  that  where  an  absolute  discretion  it  given 
to.  a  person  to  dispose  in  charity,  he  cannot  lay  oat  the 
fund  in  land  *.  The  disposition  was  held  void  for  un- 
certainty, and  the  property  went  to  the  next  of  kin,  not 
in  general  charity,  according  to  the  older  cases.  *  4*' Jo? #4** 

This  case  does  not  appear  to  have  received  much  atten- 
tion, or  to  have  been  very  strenuously  argued.  There  is 
no  note  of  what  Lord  Tburlow  said.  The  object  ex- 
pressed was  so  absurd  and  impracticable,  that  it  was  im- 
possible to  execute  it.  One  difficulty  was  as  to  the  man- 
ner in  which  the  books  were  to  be  communicated.  It  is 
not  very  easy  to  be  reconciled  with  other  cases  decided 
by  Lord  Tburlow.  Ibid.  57. 

Where  an  unlimited  trust  is  reposed  for  charitable  pur- 
poses, it  is  necessary  to  define  the  object*,  otherwise  the 
legacy  cannot  be  maintained. 

J.  Barrow,  by  his  will,  reciting  that  there  might  be  sVe*.  jun.157. 
services  done  by  different  people,  and  divers  small  sums,       17oo. 
charities,  and  benefactions  had  been  given  and  paid  by 
him  and  bis  late  brothers,  he  authorised  and  empowered 
his  trustees  to  pay  and  satisfy  such  parson  and  persons 

>r  such  services,  when  performed,  and  to  continue  such 
charities  and  benefactions,  or  to  bestow  any  other,  as 
they  in  their  discretion  should  think  fit :  provided  the 
same  did  not  exceed  in  the  whole  100(H. 

The  court  could  not  establish  this  for  its  uncertainty* 
It  was  declared  void  as  to  the  real  estate :  and  as  to  the 
personal  estate,  how  long  was  the  charity  to  continue? 
He  was  an  annual  subscriber  as  long  as  he  pleased.  He 
meant  to  recommend  only :  it  was  not  mandatory  1  the 
words  are,  "  authorise  and  empower/*  It  was  to  exempt 
the  trustees   from  being  called   to  account  for  doing 

*  icelfotfel  tfejs  from  what  is  mentioned  here,  but  the  case  Usolf  does 

*ot  appear  to  have  been  reported. 

it. 
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iU    The  court  declined  saying  any  thing  about  tbe^u- 
rities* 

So  where  an  entire  discretion  was  reposed  in  a  trustee 

of  high  respectability,  the  bequest-was  declared  void. 

sVez.jun.agg.      Ann  Cracherode,  by  will  in  1801,  bequeathed  all  her 

Moricev.  Bp.   personal  estate  to  the  Bishop  of  Durham,  his  executors, 

Pnbvrin&ton  ^c-  in  trust,  to  dispose  of  the  ultimate  residue  to  such 

j         objects  of  benevolence  and  liberality  as  the  bishpp  in  his 

' //e^/C&fl  *J7 /cA**??*11  discretion  should  most  approve  of,  and  appointed 

I  him  sole  executor. 

j  Y*>%4~**-f  jht  m^^rof  the  rolls,  Sir  William  Grant,  said,  the 

A  f     A  only  question  was,  whether  this  .trust  be  a  trust  for  cha« 

r       tc^**su  ~^  *  r  V  ritable  purposes.    That  it  was  upon  some  trust,  and  not 

or  the  personal  benefit  of  the  bishop,  is  clear  from  the 
words  of  the  will ;  and  is  admitted  by  his  lordship,  who 
expressly  disclaimed  any  personal  benefit*  That  it  is  a 
trust,  unless  it  be  of  a  charitable  nature  too  indefinite  to 
be  executed  by  the  court,  has  not,  and  cannot  be  denied. 
There  can  be  no  trust,  over  the  exercise  of  which  this 
court  will  not  assume  a  control ;  for  an  uncontrojablc 
power  of  disposition  would  be  ownership,  and  not  trust. 
If  there  be  a  clear  trust,  but  for  uncertain  objects,  the 
property,  that  is  the  subject  of  tbe  trust,  is  undisposed  of; 
pnd  the  benefit  of  such  trust  must  result  to  those  to  whom 
the  law  gives  the  ownership,  in  default  of  disposition  by 
the  former  owner.  But  this  doctrine  does  not  hold  good 
with  regard  to  trusts  for  charity.  Every  other  trust  must 
have  a  definite  object.  There  must  be  some  body  in 
whose  favour  the  court  can  decree  performance.  But  it 
'is  now  settled,  upon  authority,  which  it  is  too  late  to 
controvert,  that  where  a  charitable  purpose  is  expressed, 
however  general,  the  bequest  shall  not  fail  on  account  of 
the  uncertainty  of  the  object ;  but  the  particular  mode  of 
application  will  be  directed  by  the  king  in  some  cjses, 
in  others  by  the  court. 

Then, 
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Then,  is  this  a  trust  for  a  charity?  Dd  purposes  of 


ti 


liberality  and  benevolence,"  mean  the  same  as  objects 
of  charity  ?    That  word,  in  its  widest  sense,  denotes  all 
the  good  affections  men  ought  to  bear  towards  each  other} 
in  its'  most  restricted  and  common  sense,  relief  of  the 
poor.    In  neither  of  these  senses  is  it  employed  in  this 
cotirt.    Here  its  signification  is  derived  chiefly  from  the 
statute  of  43  Eliz.  c.  4.     Those  purposes  are  considered 
charitable*  which  that  statute  enumerates,  or  which  by 
analogies  arc  deemed  within  its  spirit  and  intendments  and 
to  some  such  purpose  every  bequest  to  charity  generally 
shall  be  applied.    But  It  is  clear,  liberality  and  benevo- 
lence can  find  numberless  objects,  not  included  in  that 
statute,  in  the  largest  construction  of  it.    The  use- of  the 
word  «•  charitable"  seems  to  haVe  been  purposely  avoided 
in  this  will,  in  order  to  leave- the  bishop  the  most  unre- 
strained discretion.     Supposing  the  uncertainty  of  the 
trust  no  objection  to  its  validity,  could  it  be  contended 
to  be  an  abuse  of  the  trust  to  employ  this  fund  upon  ' 
objects,  which  all  mankind  would  allow  to  be  objects  of 
liberality  arid  benevolence ;  though  not  to  be  said,  in  the 
language  of  this  court,  to  be  objects  also  of  charity  1   By 
what  rule  of  constructed  could  it  be  said,  all  objects  of 
liberality  and  bepevotence  are  excluded,  which  do  not  fall 
within  die  statute  of  Eliz.  ?  The  question  is  not,  whether 
he  may  not  apply  it  upon  purposes  strictly  charitable, 
but  whether  he  is  bound  so  to  apply  it  ?    I  am  not  aware 
of  any  case  in  which  the  bequest  has  been  >  held  charita- 
ble, where  the  testator  has  not  either  used  that  word  to 
denote  his  general  purpose,  or  specified  gome  particular 
purpose,  which  this  court  has  determined  to  be  charita- 
ble in  its  nature.     AH  the  cases  upon  that  subject  are  to 
be  found  in  the  report  of  MoggriJge  y%  TbackwelL  Ante.  »5o. 

Brown  v.  Yeate,  I  should  have  thought  a  much  more   Ante.  379. 
doubtful  case,    There  was  ground  for  contending  that 

'    tke 
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the  particular  purpose  specified  was  oharitablc  in  itself, 
according  to  the  decisions  of  this  court;  and  it  was  de- 
scribed by  the  testator  as  a  charitable  design*  But  bete 
there  is  no  specific  purpose  pointed  out,  to  which  the 
residue  is  to  be  applied :  the  words  "  charity/9  and 
"  charitable"  do  not  occur :  the  words  used  are  not 
synonymous :  the  trusts  may  be  completely  executed, 
without  bestowing  any  part  of  this  residue  upon  purposes 
strictly  charitable.  The  residue,  therefore,  cannot  be 
said  to  be  given  to  charitable  purpose?  ;  and,  as  the  trait 
is  too  indefinite  to  be  disposed  of  to  any  other  purpose, 
it  follows  that  the  residue  remains  undisposed  ef,  aid 
must  be  distributed  among  the  next  of  kin  of  the  tet> 
tatrix. 
ioVez.jun.M2/  Th*  bishop  afterwards  appealed  from  this  decree  Ittfae 
M  180*'B  D  lord-chancellor,  when  the  same  arguments  tfcre  recapi- 
tulated and  much  enlarged;  relying  that  if  this  was  art 
a  good  bequest  to  a  charity,  the  bishop  bad  a  right  to 
avail  himself  of  it,  for  executing  the  beaevoterit  intention 
of  the  testatrix,  disclaiming  any  part  of  il  for  his  dm 
use.  Hence  it  formed  the  ground  of  reasoning,  to 
define  the  distinction  between  the  terms  charity  and  libe- 
rality :  and  it  was  urged,  that  the  statute  of  Elie.  eta- 
braced  a  variety  of  objects  that  do  not  properly  cotrie 
within  the  ordinary  meaning  of  the  term  charity,  but 
fall  under  the  description  of  liberality,  in  its*  usual  mxt, 
as  the  repairs  of  bridges,  pouts,  &c.  Money  directed  lb 
be  applied  for"  those  objects,  if  not  prevented  by  the 
statute  of  Geo.  II.  would  be  applied  in  this,  cotft  as  a 
disposition  to  eharity,  8ce.  &c  and:  if  the  words  bdd 
been  "  liberality  and  charitable  purposes*"  the  construc- 
tion must  have  been  a  liberal  application  to  such' e&6- 
ritable  purposes  as  the  executor  should  thihfc  fit,,  extend- 
ing it  beyond  the  constrained  sense  of  charity.  The 
attorney-general  concurred  ia  the  appeal,  and  urged  that 

this 
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this  wat  a  disposition  substantially  to  charity ;  and  if  so, 
that  there  was  no  such  uncertainty  as  would  defeat  it, 
for  the  only  question  would  be,  whether  it  should  be 
executed  by  the  court,  or  by  the  sign-mauual,  8tc. 

The  Lord-chancellor   Eklon,  in    the  argument,  ob- 
served, that,  if  a  testator  expressly  says   he  gives  upon 
trust,  and  says  no  more,  it  has  been   long  established, 
that  the  next-of-kin  will  take.    Then,  if  he  proceeds  to 
express  the  trust,   but  does  not  fully  express  it,  or  ex- 
presses a  trust  that  cannot  be  executed,  it  is  exactly  the 
same  as  if  he  had  said,  he  gave  upon  trust,  and  stopped 
there,  as  in  Bishop  CUynt  v.  Young.    Then  it  was  urged  *  Vezcy,  gi. 
for  the  plaintiff,  that  as  to  then  atureof  the  trust,  it  must 
fce  admitted,  that  if  the  bequest  is  in  trust  for  charity, 
it  is  no  objection  that  the  charity  is  not  particularly 
defined;  neither  is  it  necessary  that  the  testator  should 
me  the  word  charity:  this  led  to  a  correct  definition  of 
the  words  '*  charity  and  benevolence,10  as  given  by  Dr. 
Johnson,  Cicero,  and  Paley,  but  that  the  testatrix  having  Ci    .  Qff  ... 
selected  the  word  liberality,  and  avoided  charily,  must    1.  t.e.§.  14. 
have  meant  something  very  different  from  charity.  There  1  Pkley,  Mor.  * 
ate  various  instances  of  liberality  that  cannot  be  described    Phl1*  **4t 
ft  charity—- -the  establishment  of  a  cabinet  of  natural 
history,  anatomical   exhibitions,  gaMerie^  of  pictures,  a 
legacy  to  the  African  society,  tec.  &c. 

His  lordship,  in  pronouncing  judgment,  inter  alia, 
htltf,  that  if  a  testatot  means  to  create  a  trust,  and  not 
to  make  an  absolute  gift,Tiut  the  trust  is  ineffectually 
created;  is  not  expressed  at  all,  or  fails,  the  next-of-kin 
fakes.  On  tile  other  hand,  if  the  party  is  to  take  himself) 
>*  mtsst  be  upon  thi*  ground,  according  to-  the  authori- 
ties ;  that  the  testator  did  not  mean-to  create  a  trust, 
W  mfended  a  gift'  to-  that  jwton  for  his  own  use  and 
benefit;  for  if  he  was  intended*  te>  have  it  entirely  in  hit 
own  power  *a&  diaeretion,  whether  too  make  the  applica* 

tioa 
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lion  or  not*  it  is  absolutely  given  j  and  it,  is  the  effect  of 
his  own  will,  and.  not  the  obligation  imposed  by  the 
testament^  the  one  inclining,  the  other  compelling  him 
to  execute  the  purpose*  But  if  he  cannot,  or  was  not 
intended  to  be  compelled,  the  question  is  not  then  upon 
&  trust  that  has  failed,  or  the  intent  to  create  a  trust; 
but  the  will  must  be  read  as  if  no  such  intention  was 
expressed,  or  to  be  discovered  in  it* 
*  B"m«  C#  38'  ^  neither  the  objects  nor  the  subject  arc  certain,  then 
the  recommendation  or  request  does  not  create  a  trust ; 
lor  ot  necessity  the  alleged  trustee  is  to  execute  the  trust; 
and  the  property  being  so  uncertain  and  indefinite,  it  may 
be  conceived  the  testator  meant  to  leave  it  entirely  to 
the  will  and  pleasure  of  the  legatee*  whether  be  would 
tike  upon  himself  that  which  is  technically  called  a 
thist.  Wherever  the  subject  to  be  administered  as  trust 
property,  and  the  objects  for  whose  .benefit  it  is  to  be  ad- 
ministered are  to  be  found  in  a  will,  not  expressly  crea> 
ing  trust,  the  indefinite  nature  and  quantum  of  the 
subject,  and  the  indefinite  nature  of  the  objects,  are 
always  used  by  the  court  as  evidence,  that  the  mind  of  the 
testator  was  not  to  create  a  trust  \  and  the^  difficulty  that 
would  be  imposed  upon  the  court,  to  say  what  should  be 
90  applied,  or  to  what  objects,  has  been  the  foundation 
of  the  argument  that  no  trust  was  intended. 

But  the  principle  of  those  cases  has  never  been  held 
in  this  court,  applicable  to  a  case  where  the  testator 
himself  has  expressly  said,  he  gives  his  property  upon 
trust.  If  he  gives  upon  trusts  hereafter  to  <be  declared, 
it  might  perhaps  originally  have  been  as  well  .to  Jw* 
held,  that  if  he  did  not  declare  any  trust,  the  perepP  to 
whom*  the  property  was  given  9bould  take  it.  Jj£  he  sayi 
he  gives  in  trust,  and. stops  there,  meaning  to  nake* 
codicil  or  an  addition  to  his  will,  or  wh^ere  be  give! 
VDQb  tru#ts  which.  fatf,  or  are  ineffectually  expressed,  ia 
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all  those  cases  the  court  has  said,  if  upon  the  face  of  th?  § 
will  there  is  declaration  plain,  that  the  person  to  whom 
theproperty  is  given  is  to  take  it  in  trust  ;  and  though 
the  trust  is  not  declared,  or  is  ineffectually  declared,  or 
becomes  incapable  of  taking  effect,  the  party  taking  shall 
be  a  trustee;  if  not  for  these  who  were  to  take  by  the 
will,  for  those  who  take  under  the  disposition  of  the  law* 
It  'is  impossible,  therefore,  to  contend,  that  if  this  is  a 
trust  ineffectually  expressed,  the  bishop  can  hold  for  his 
,  own  benefit. 

The  next  consideration  is,  whether  this  is  a  trudt 
effectually  declared,  and  if  not  as  to  the  whole,  as  to  pan. 
I  pat  it  so ;  as  it  is  said,  if  the  word  '<  benevolence" 
means  charity,  and  "  liberality"  means  something  dif- 
ferent from  -the  idea,  which  in  a  court  of  justice  we  are 
obliged  to  apply  to  that  word  "  charity/'  (and  I  admit  we 
are  obliged  to  apply  it  to  many  senses,  not  falling  within 
it3  ordinary  signification)  there  is  a  ground  for  an  appli- 
cation in  this  case  partially,  if  it  cannot  be  wholly  tax 
charity. 

Akty.  v.  Wborwood,  1  Vtz.  634.  where  the  substratum  4  Vin.  485. 
of  the  charity  fails  the  superstructure  must  fail  with  it:  a  ^i^*' Abr* 
Atty.  ▼.  Doyley,  is  the  only  case  cited  for  a  proportional  7  V«.jun.^8. 
division.    The  only  case    decided  upon   any  principle  Ante.  240. 
that  can  govern  this,  is  Brown  v.  Yeah,  which  applies 
strongly*    I  do  not  trust  myself  with  the  question,  whe- 
ther the  principle  was  well  applied  in  that  instance ;  but 
the  decision  furnishes  a  principle,  which  the  court  must 
♦ndeavour  well  to  apply  in  cases  that  occur*    The  prin- 
ciple upon  which  that  trust  was  ill  declared  is  this,  as  it 
i*  a  maxim  that  the  execution  of  a  trust   shall  be  un^er 
the  control  of  the  court,  it  must   be  of  such  a  nature 
that  it  can  be  under  that  controul  ;  so  that  the  adminis- 
tatiori  of-  it  can  be  reviewed  by  the  court  •,  or  if  the' 
*«3tee  dies,  the  court  itself  can  execute  the  trust;  a 

trust, 
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trust,  therefore,  which,  in  cast  of  mal-administratiofi, 
could  be  reformed, and  a  due  administration  directed;  and 
then,  unlets  the  subject  and  the  objects  can  be  ascer- 
tained upon  the  principles  familiar  in  other  cases,  it  mast 
be  decided,  that  the  court  can  neither  reform  malad- 
ministration, nor  d;rect  a  due  administration*    That  is 
^tfw-^grinciple  of  that  case.     Upon  the  question,  whether 
that  prirSciple  was  well  applied  in  that  instance,  different 
minds  will  reason  differently.    I  should  have  been  dis- 
posed to  say,  that  where  such  a  purpose  was  expressed, 
it  was  not  a  strained  construction  to  hold  that  the  hap- 
piness of  mankind  intended  was  that   which  was  to  be 
promoted  by  the  circulation  of  religious  and  virtuous 
learning ;  and  the  testator  having  stated  that  to  be  the 
charitable  purpose,  which  unquestionably  was  so,  th* 
distribution  of  books  for  the  promotion  of  religion,  the 
court  might  have  so  understood  him ;  and'  the  testator 
having  not  only  called  it  a  charitable  purpose,  but  dele- 
gated the  execution  to  this  court,  ought  to  be  takes  to 
have  meant  that. 
Auy.  v.  Step-        Upon   these  grounds,  in  a  subsequent  case  as  to 
j"on.  a».        the  Welch    charities,    it   appeared  to  me  too  nmcAy 
Ante.  m«.        considering   the  society   m  this  country  for    the  pro- 
pagation of  the  gospel,  to  say,  a  trust  for  the  circuia- 
lation  of  bibles,  &c.  was  not  good*    Then  looking  back 
to  the  history  of  the  law  upon  this  subject,  I  say,  whb 
the  master  of  the  rolls,  that  a  case  has  not  bee*  yet 
decided  in  which  the  court  has  executed  a  charitable 
tV«K.jun,406«  purpose,  unless  the  will  contains  a  description*  of  that* 
which  the  law  acknowledges  to  be  a  charitable  purpose, 
or  devotes  the  property  to  purposes  of  charity  in  general. 
Upon  these  cases,  in  which  the  will  devotes  the  property 
to  charitable  uses,  described,  observation  is  unnecessary* 
With  reference  to  those  in  which  the  court  takes-  upon 

itself  to  say,  it  is  a  disposition  to  charity?  where  in  soma 

the 
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the  modeis  left  to  *  individuals ;  i a  others,   iridividuals 
cannot  select  either  the  mode  or  the  objects,  but  it  falls 
tipon  the  king,  as  parens  patrue*  to  apply  the  property, 
it  is  enough  at  this  day  to  say,  the  court  by  long  habi- 
tual construction  of  those  general  words,  has  fixed  the 
sense;  and  where  there  is  a  gift  to  charity  in  general, 
whether  it  is  to  be  executed  by  individuals  selected  bf 
the  testator  himself,  or  the  king  as  parens  fqtria,  *  to 
execute  it  (atid  I  allude  to  the  case  in  Levinz\  it  is  the  a  Lev.  is?., 
duty  of  such  trustees  on  the  one  hand,  and  of  t*e  crown 
upon  the  other,  to  apply,  the  money  to  ch«rity  in  the 
sense  which  the  determinations  have  affixed  to  that  word 
in  this  court,  viz.  either  such  charitable  purposes  a9  are 
expressed   in  the  statute  (43  Eliz.  c.4.)  of  to  purposes 
haying  analogy  to  those.     I  believe  die  expression  "cha^ 
ritable  purposes/'-  as  used  in  thi*  court,  has  been  applied 
to  many  acts  described  in  tha*'  statute,  and  analogous  to 
those,  not  because  they  ^an  with  propriety  be  called 
charitable,-  but  as  that  denomination  is  by  the  statute 
given  to  all  the  purposes  described. 

The  question  then  is  entirely,  whether  this  is,  accord- 
inj/to  the  intention,  a  gift  to  purposes  of  charity  in 
general,  as  understood  by  this  court ;  such  that  this  court 
would  have  held  -the  bishop  hound,  and  would  have 
compelled  him  to  apply  the  surplus  to  such  charitable 
purposes  as  can  be  answered  only  in  obedience  to  decrees* 
where  the  gift  is  to  charity  in  general :  or  is  it,  or  m*ay 
it  bej  according  to  the  intention  to  such  purposes,  going 
beyond  those,  partially,  or  altogether^  which  the  court 
understands  by  "  charitable  purposes  $°  and  if  that  is 
the  intention,  is  the  gift  too  indefinite  to  create  an  effec- 
tual trust,  to  be  here  executed  ?  The  true  question  Is, 
whether  if  upon  the  one1  hand  he  might  have  devoted  the 
whole  to  purposes,  in  thi9  sense  charitable,  he  might  not 
'••  *•  tJ  .  equally, 
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equally,  according  to  the  intention,  have  devoted  the 

whole  to  purpose*  benevolent  and  liberal,  and  yet  not 

within  the  meaning  of  charitable  purposes,  as  this  court 

construes  those  words  ;  and  if  according  to  the  intention 

it  was  competent  to  him  to  do  so,  I  do  not  apprehend 

that  under  any  authority  upon  sttch  words,  the  'court 

c*ald  have  charged  him  with  mal-administration,  if  he 

bad  applied  the  whole  to  purposes,  which,  according  to 

the  meaning  of  the  testator,  are  benevolent  and  liberal, 

though  *ot  acts   of  that  species  of  benevolence  and 

liberality,  vbich  this  court  in  the  construction  of  a  will 

calls  chantage  acts. 

The  question  therefore,  resolves  itself  into  that  j  and 
if  so,  then  all  the^onsequences  follow.  If  oh  the  other 
hand  the  intention  >yas  to  describe  any  thing  beyond, 
that,  then  the  testator ^neant  to  repose  in  the  bishop  a 
discretion  not  to  apply  th*  property  for  bis  own  benefit, 
but  that  would  enable  him  to  apply  it  to  purposes  more 
indefinite  than  those  to  which  we  must  look ; tefnsider- 
ing  therii  purposes  creating  a  trust ;  for  if  there  is  as 
much  of  indefinite  nature  in  the  purposes  intended  to  be 
expressed,  as  in  the  cases  to  which  I  at  first  alluded, 
where  the  objects  are  too  uncertain  to  rrratke  recommenda- 
tion amount  to  trust  by  analogy,  the  trust  is  inetTectutV, 
the  only  difference  being,  that  in  the  one  case  no  trust  is 
declared,  and  the  recommendation  fails ;  the  objects  be- 
ing too  indefinite ;  in  the  other,  the  testator  has  expressly 
said  it  is  a  trust :  and  the  trustee  consequently  takes  not 
for  his  own  benefit,  but  for  purposes  not  sufficiently  de- 
fined to  be  controlled  and  managed  by  this  court.  The 
intention  was  to  create  a  trust ;  and  the  object  being  too 
indefinite,  has  failed. 

The  consequence  of  law  is,  that  the  bishop  takes  the 
property  upon  trust,  to  dispose  of  it  as  the  law  will  dis- 
pose 
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pose  of  it :  not  for  his  own  benefit,  or  any  prirpote  this 

court  can  effectuate.    I  think,  therefore;  this  ^decree  is 

fight — affirmed.- 

An  ambiguity  of  expression,  whether  two  or  only  one  Currfe  v.  Vye, 

legacy  was  intended,  wis  lately  considered  on  Mrs. Beard's  Hil.  T.  nog. 
wjU  Rolls.  MSS. 

CbarlotleSusannabBeard>by  wWldtvised  and  bequeathed 
all  her  rfeal  and  personal  estate,  whatsoever  and  whereso- 
ever, not  thereinafter,  or  by  any  codicil  she  might  there- 
after make,  otherwise  disposed  of,  in  trust,  to  sell  and 
dispose  thereof,  and  to  pay  thereout,  all  her  just  debts,  &c. 
and  subject  thereto,  in  trust,  to  pay  and  discharge  the 
annuity  thereinafter-mentioned  :  and  also  all  such  other 
Sums,  legacies,  and  bequests,  as  she  had  already  given, 
or  might  give  by  any  codicil,  or  which  she  might  name 
in  any  memorandum  or  loose  paper,  or  in  any  pocket- 
book,  either  writteri  in  her  own  hand,  or  signed  by  her. 
And  directed  her  trusteed  to  stand  possessed  of  all  thfe 
remainder  of  her  personal  estate,  and  the  produce  of  her 
real  estate  (Subject  as  aforesaid)  for  the  benefit  of  such 
persons,  and  the  several'  purposes  as  by  any  codicil,  or 
by  any  memorandum  or  loose  paper,  or  any  pocket-book, 
or  otherwise,  either  written  in  her  Own  hand,  or  signed 
by  her,  she  might  name,  give,  declare,  direct,  or  appoint. 
By  a  codicil  dated  prior  to  the  will, .  she  gave  to  Dr. 
Currie;  of  Chester,  10001.  with  thanks  for  his  goodness 
to  her.    To  public  and  private  charities  she  gave  and  be- 
queathed lOOOl.  to  be  paid  annually  under  Dr.  Currie's 
discretion.    And  by  a  codicil  subsequent  to  the  will, 
she  gave  to  u  the  poor  of  Chester  10001.  for  ever,  to  be 
distributed  annually  under   the  direction  of  said  Dr. 
Currie." 

A  bill  was  filed  by  Dr.  Currie  to  establish  the  will.     * 
The  attorney-general,  4m  behalf  of  the  public  and  private 

is  9  charities 
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charities  alluded  to  by  the  first  codiciliary  paper,  claimed 
'        out  of  the  produce  of  the  said  testatrix's  estate,  the 
annuity  or  yearly  sum  of  10001.  and  insisted  that  a  suffi- 
cient part  of  the  produce  of  the  said  estate  ought  to  be 
set  apart  and  secured  to  answer  the  said  annuity.    And 
.    that  the  said  principal  sum  of  10001.  should  be  laid  out 
at  interest  for  the  benefit  of  some  public  and  private 
charities,  at  the  discretion  of  plaintiff.     It  was  alleged 
by  the  trustees,  that  the  estates  were  not  of  sufficient 
value  to  produce  a  yearly  sum  of  10001.  and  that  the 
estate  which  was  subject  to  the  payment  of  the  said 
testatrix's  debts,  amounted  only  to  about  8001.  and  (hat 
the  testatrix  herself  had  calculated  the  estate,  both  real 
and  personal,  at  the  value  altogether  of  80001.  or  there- 
abouts, and  no  more;  and  had  often  declared,  that  she 
was  fearful  there  was  a  mistake  or  blunder  in  the  bequest 
of  the  said  annual  sum  of  lOOOl.  to  the  poor,  and  that 
her  intention  was  to  leave  the  interest  of  the  sum  of 
10001.  to  be  so  applied,  and  not  the  annual  sum  of  10001. 
and  that  she  would  rectify  the  mistake,  and  add  a  legacy 
to  the  plaintiff  Philip  Humberston.     And   they  appre- 
hended that  she  intended  the  sum  of  lOOoL  by  the  £d 
codiciliary  paper,  given  to  the  poor  of  Chester,  to  be  in 
lieu  of  the  annual  sum  of  10001.  and  as  a  rectification  of 
the  said  mistake  ;  and  particularly  so,  as  she  had  by  the 
same  paper,  immediately  after  giving  the  said  sum  of 
lOOOl.    given   to    the  plaintiff,    Philip  Humberston,  a 
legacy  of  100  guineas. 

It  was  insisted  for  the  heir-at-law,  John  Beard,  that 
the  said  charitable  bequest,  as  far  as  it  was  sought  to  be 
payable  out  of  the  real  estate  and  mortgages,  was  void  by 
the  statute  of  mortmain. 

The  court  held,  that  both  the  charity  legacies  were 
distinct  from  .each  other,  one  being  for  such  charities  as 

Dr. 
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Dr.  Currie  should  think  fit,  and  the  other  for  the  poor 
of  Chester:  which  latter  might  have  been  a  good  legacy, 
on  the  authority  of  West  v.  Knight,  Attorney  v.  Clarke, »  Ca.  Cht.  m. 

..,  ,  .  6  '     .  .         ,      Arabl.  423.  &c. 

and  Chapman  s  case ;  and  an  Recount  was  directed  to  be  1  Ves. 
Uken,&c.  An«e.a47,*3«, 

Upon  a  rehearing  for  further  directiops,  on  the  report 
it  appeared  that  the  estate  consisted  of  real  and  personal 
property,  and  therefore  the  question  was  raised  by  the 
heir-at-law  of  Mrs.  Beard  against  these  charities,  "  Whe- 
ther the  court  could  marshall  assets  so  as  to  project 
them :"  and  the  case3  of  Maiebam  and  Hooper,  and 
the  other  cases  stated  in  section  11,  were  relied  on  :  and 
the  master  of  the  rolls  decided  in  favour  of  the  heir-at- 
law,  as  to  that  portion  of  the  real  estate  which  was  de- 
rived by  sale,  and  devised  to  the  charities;  but  gave  the 
rest  to  the  charities. 

In  a  late  case,  which  has  not  yet  been  reported,  the 
uncertainty  was  of  a  bequest  to  "hospitals  for  the  blind:" 
the  charities  instituted  for  that  affliction  are  all  schools  of 
industry ;  and  no  evidence  could  be  procured  of  the  tes- 
tatrix having  intimated  or  expressed  any  particular  inten- 
tion of  the  charity  she  wished  to  patronise. 

Elizabeth  Yeates,  of  Battersea,  widow,  by  will  dated  Atty..gen.  t. 
52  March,  1 794,  after  giving  divers  legacies,  bequeathed  1809.   MSS. 
the  residue  of  her  estate  in  these  words  :  t€  And  when  all 
other  demands  are  satisfied,  then  the  remainder,  and  all 
residue,  be  divided  between  the  hospitals  for  the  blind, 
and  for  incurable  lunatics,  share  and  share  alike." 

The  will  was  proved  on  the  10th  of  April,  1795,  with 
a  limited  administration  as  to  several  annuities,  and  as  to 
residue  of  effects  of  the  testatrix's  late  mother. 

The  corporation  of  London,  as  governors,  inter  alia, 
of  Christ's  hospital,  and  as  trustees  of  Bethlem  hospital, 
for  the  receptioji  of  incurable  lunatics,  and  the  treasurer  of 

uS  9tf 
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St.  Luke's  hospital  for  incurable  lunatics,  filed  their 
bill  against  the  treasurer  of  the  school  for  the  indigent 
blind*  in  St.  Geqrge's-fieldsj  an4  the  treasurer  for  a  simi- 
lar school  at  Liverpool ;  each  of  whom  claimed  a  parti- 
cipation pf  this  bounty.  But  the  schopl  in  St.  George's- 
fields  afterwards  withdrew  its  clajm*  having  been  institute! 
since  the  date  of  the  will,  and  therefore  could  not  fall 
within  the  intention  of  the  testatrix. 

The  master  of  the  rollp.  Sir  W*  Grants  by  his  decree* 

ordered  it  to  be  referred  to  one  of  the  masters^  to  inquire 

*nd  state  tq  the  court*  wh$t  hospitals  for  the  blind  &n<i 

See  wc  370.  f°r  incurably  lugatips  were  intended  by  the  will  of  the 

testatrix  to  Uke  the  benefit  of  fyer  personal  estate. 

Upon  t^e  inquiry  instytutcd  by  the  master  und^r  this 
decree*  considerable  industry  was  exerted  to  discover 
whether  the  testatrix  h^d  ever  expressed  any  jyish  cjr  in- 
tention that  could  in  $ ny  rpan^er  elucidate  her  expression 
of  hospitals  fo.r  the  blind;  fyu,t  every  inquiry  proved  fruit- 
jess*  Several  charitable  institutions  put  in  their  claims. 
It  was  contended  for  Christ'?  hospital,*  that  the  Rev. 
W.  Petherington*  late  ojf  l^orth  Cray*  in  Kejit*  clerk, 
by  deed  dated  29  tyferch*  1774*  being  sensible  of  the 
honor  and,  integrity*  a?  well  as  the  spnst^nt*  generpus, 
and  disinterested  attention  of  the  governors  of  Christ's 
hospital*  iof  discharge  of  the  great  trusts  reposed  in  then?* 
and  likewise  of  the  gi;eat  utility  of  that  hospital;  and 
having  considered*  that  notwithstanding  the  many  noble 
charities  that  had  of  late  Ipeen  founded  in  this  oppkpl 
^nd  well-disposed  country*  very  small  pjovisioa  bad 
Ipeen  made  for*  or  attentipn  paid  to,  persons  who  bad  jh$ 
misfortune  to  be  deprived  of  their  sjght*  and  were  thereby 
rendered  incapable  of  providing  for  themselves :  and  be- 
ing desirous  of  establishing,  in  bjis  life- time,  a  fund  for 
making  some  additions  to  (he  revenues  and  income  of 
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the  said  hospital,  to  be  applied  for  the  general  purposes 
thereof,  and  for  contributing  towards  the  relief  and  sup* 
port  of  the  said  unhappy  objects,  natives  of  England* 
who  were  deprived  of  their  eight;  and  hoping  that  others, 
whose  fortunes  and  circumstances  might  enable  them  to 
be  more  liberal,  might  be  induced  to  follow  his  example, 
and  to  contribute  towards  their  support  and  relief,  he 
transferred  to  certain  trustees  20,0001.  old  South-sea 
annuities,  in  trust,  after  payment  of  the  expences  inci- 
dental to  the  trusts,  for  the  benefit  of  the  hospital,  the 
yearly  sum  of  100l.  and  to  divide  the  residue  of  the  divi- 
dends thereof  among  such  SO  blind  persons,  and  destitute 
of  sight,  bom  and  residing  in  England,  at  the  rate  of 
lOl.  a  year  to  eact)  of  them,  being  of  sober  life  and  con- 
versation ;  net  receiving  alms  from  any  parish  or  place 
as  paupers  \  not  being  common  beggars ;  and  not  having 
any  annuity,  salary,  pension,  estate,  or  income  for  life, 
to  the  yearly  amount  of  201.  as  a  committee  of  almoners 
should  nominate  as  the  most  deserving;  objects,  of  which 
charity  they  should  be  partakers  on  the  10  day  of  Dec. 
yearly,  so  long  as  they  should  live  and  continue  blind, 
and  incapable  of  maintaining  themselves.  That  several 
other  persons  had  bequeathed  considerable  sums  to' 
Christ's  hospital,  as  trustees  of  Hetherington's  charity, 
m  trust,  to  divide  the  interest  in  the  same  manner :  and 
they  now  paid  45001.  and  upwards  annually  among  such 
blind  persons— none  of  whom  were  resident  or'domiciled 
in  that  hospital 

That  there  being  no  particular  hospital  in  or  about 
London*  solely  appropriated  or  denominated  an  hospital 
for  the  Mind,  and  the  governors  having  this  fund  to  be 
appropriated  to  blind  persons,  they  claimed  a  participa- 
tion of  the  residue  of  the  testatrix's  estate. 

It  was  'also  contended  by  the  painters,  or  painters* 

v  4  staine.rs' 


296  OF  MORTMAIN  AND    CHARITABLE    USES.      Part  11, 

stainers'  company,  of  London,  that  John  5tock,  late  of 
Hampstead,  by  his  will,  dated  26  Feb-  1780,  and  the 
first  codicil  thereto,  gave  the  residue  of  his  estate  and 
effects  to  the  draper's  company,  and  to  the  painters- 
stainers'  company,  and  their  successors;  the  interest 
whereof  to  be  applied  by  the  painters'  company  to  poor 
blind  persons,  in  such  manner  and  form,  and  subject  to 
such  conditions  and  restrictions,  as  a  certain  charity  for 
f  the  relief  of  blind  persons,  known  by  the  name  of  Mr. 

HetheringtonY  charity,  was  subject  and  liable  to.     That 
in  Hilary  term  1786,  an  information  was.  filed  by  the 
attorney- general,   at   the  relation   of  the  governors  of 
Christ's  hospital,  against  the  painters  or  painters-staincrs' 
company,  and  others,  for  the  establishment  of  the  will 
oi  John  Stoci9  arid  for  an  account  of  bis  personal  estate— 
and  that  a  decree  had  been  made  for  that  purpose.    That 
by  an  order  made  on  the  hearing  of  that  cause  for  further 
directions,  in  Oct.  1788,  it  was  directed  that  the  master 
should  approve  of  a  plan  for  the  conduct  and  manage- 
ment of  the  charitable  bequest;  and  that  a  scheme  should 
be  laid  before  him.  That  the  master  accordingly  reported 
a  scheme  for  the  carrying  the  charity  into  effect  whh 
more  precision,  and  which  he  set  forth  in  a  schedule ; 
and  that  he  approved  thereof,  as  most  precise  and  effectual 
for  carrying  the  charity  into  effect,  and  the  perpetual  and 
permanent  conduct  thereof.    That  by  a  subsequent  order 
this  report  was  confirmed,  and  the  scheme  directed  to  be 
pursued :  and  that  it  was  now  carried  into  effect  every  year. 
The  scheme  stated    the  income  of  550001.   reduced 
bank  annuities,  at  3  percent,  standing  in  the  names  of 
the  drapers'   and    painters-    companies,    amounting  to 
]650l.  which,  after  deducting  incidental  expences,  clerks' 
$alary,-  &c.  enabled  them  to  distribute  15001.  yearly,  to 
ISO  pensioners  at  iol.  each. 

The 
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Tbe'company  likewise  stated,  that  by  the  will  of  Jan* 
Sbankj  widow,  a  further  sum  was  also  vested  in  the  same 
company,  the  yearly  interest  whereof  was  directed  to  be 
distributed  in  yearly  pensions  of  lol.  each,  to  blind 
widows,  or  single  women  only :  and  a  further  sum  by 
the  will  of,  Dorothy  Smith,  late  of  Mile-end,  widow, 
deceased,  for  the  relief  of  blind  persons.  That  from  all 
these  sources  the  company  paid  175  pensions  of  lol. 
each.  And  as  there  was  no  hospital  in  particular  appro? 
priated  or  denominated  an  hospital  for  the  blind,  the 
company  claimed  a  part  of  the  residuary  personal  estate 
of  the  testatrix  Elizabeth  Yeates. 

It  was  insisted  by  the  other  claimants  of  a  part  of  the 
residue  for  institutions  for  the  blind,  that  the  confidence 
reposed  in  the  governors  of  Christ's  hospital,  and  m  the 
pahrters-stainers*  company,  by  the  benefactors  above* 
mentioned,  constituted  them  to  be  trustees  only,  of  t 
fund  which,  as  their  almoners,  they  were  to  distribute 
to  blind  persons,  under  certain  restrictions.  That  they 
thereby  did  not  offer  any  residence,  or  establish  any  pro* 
vision  for  such  persons,  for  their  reception  and  relief,  fo» 
their  abiding,  or  for  their  maintenance:  and  that  as  these 
constitute  the  nature  and  character  of  an  hospital,  it  could 
not  be  maintained  that  either  the  governors  or  the  company 
or  the  fund  could  be  taken  by  any  construction  within 
the  utmost  extent  of  the  will,  to  be  within  the  testatrix's 
meaning.  No  house  had  been  either  in  the  contempla- 
tion of  the  benefactors,  or  had  been  since  established  out 
of  their  funds ;  and  the  objects  of  their  bounty  could  b$ 
deemed  to  stand  in  no  other  light  than  as  pensioners, 

• 

entirely  distinct  from  any  control  or  discipline.  That  the 
word  hospital,  hospirium>  implws  a  locality  of  establish* 
roent,  a  place  wherein  strangers  are  entertained-s-a  retreat 
Or  shelter — a  harbour  (PlautusJ  :  and  tha{  all  philologists 

(oncur 
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Pfrncur  in  defining  M  hospital,"  more  property  '?  spfol" 
fa  be  a  plaue,  or  building,  endowed  and  supported  by 
charitable  coptributions,  for  reception  and  relief  of  the 
poor*  aged,  infinn,  sick,  and  otherwise  helpless:  and 
that  the  trustees  or  almoners  of  these  bounties  were  in  no 
respect  within  either  of  these  defipitions. 

The  treasurer  of  the  school  for  the  indigent  blind,  in 
gt,  George's-fielda,  by  his  answer,  relinquished  any 
claim  to  this  bequest,  on  the  ground  that  the  school, 
though  a  charitable  institution,  did  not  fall  within  the 
description  or  intention  of  the,  will  (which'  was  dated 
1794,  fiye  years,  and  the  testatrix  died  four  years,  before 
fhis  charity  was  in  i\\t  contemplation  of  it?  founders,  \x\ 
J  790. 

It  was  contended  for  the  school  for  the  indigent  blind, 
tit  Liverpool,  that  it  was  instituted  in  1 791,  in  twq  houses 
then  rented  for  its  establishment,  solely  with  a  charitable 
iatentjon,  and  principally  for  the  instruction  and  education 
of  blind  persons;  and  if  there  were  no  other  was  intktaj 
to  receive  the  whole  qf  that  pajt  of  the  residue  given  to 
the  hospitals  for  the  blind;  but  if  there  were  pthers*  then 
to  a  distributive  part  with  them. 

That  the  present  school  was  built  and  occupied  in 
}$0O^  but  the  whole  plan  was  not  then  ejtecut^d,  for 
want  of  sufficient  subscriptions,  which  have  since  enabled 
jts  directors  to  hegiq  additional  buildings  for  that  pur- 
pose: and  that  it  was  very  probable  the  testatrix  might 
mean  to  aid  the  fund*  in  this  respect,  though  it  was  not 
proved  thtyt  she  knew  any  thing  qf  it. 
,  That  the  pupils  were  principally  paupers ;  attended! 
with  lined  leal  and  surgical  skill ;  were  received  from  aU 
parts. of  the  kingdom,  but  did  not,  until  the  additional 
buildings  should  be  completed,  dwell  in  the  school,  but 
laclgings  were  provided  for  them,  with  maintenance;  and 

besides 
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besides  rewards,  a  weekly  allowance,  sufficient  to  enabl* 
them  to  defray  their  rent  and  expences,were  givep  to  them. 

That  several  old  blind  persons  had,  from  the  first  ini- 
stitution,  l>ecn  deceived  and  maintained  ;  and  an  allow? 
ancc  paid  to  those  who  were,  from  sickness,  age,  or  in- 
firmity, unable  to  attend  constantly :  that  this  constituted 
the  school  an  hospital  for  such  old  persons.  And  in  all 
cases  of  sickness,  the  pupils  were  gratuitously  attended  by 
piedical  person* ;  and  were,  nursed,  and  provided  wifty 
medicine^  at  the  expence  of  the  school.  That  there  were 
many  names  on  ttye  list  for  admission  as  soon  as  the 
additional  buildings  should  be  completed.  And  on  all 
these  grounds  chiefly,  this  school  claimed  to  be  entitled. 

It  was  likewise  contended,  in  behalf  of  the  Edinburgty 
asylum  for  relief  of  the  indigent  and  industrious  biiudj 
that  it  was  instituted  in  1793,  by  voluntary  contribution, 
in  a  commodious  and  suitable  house  an  Castle-hill^  solely 
set  apart  for  their  use  and  accommodation;  were  not  sup7 
ported  within  it,  but  were  similar  to  out-patients  of  ho$- 
phalsj  who  attend  there  daily ;  were  allowed  one  suit  of 
clothes  yearly  ;  besides  medicine,  nursing,  and  mecjicaj 
advice  in  the,  asylum,  or  in  the  royal  infirmary;  witfy  ^s, 
)5d,  per  week,  and  occasional  premiums,  for  their  en* 
coura^ement  in  industry.  The  institution  provided  the 
raw  materials,  and  the  manufactures  were  sojd  for  its 
benefit.  With  other. grounds  for  claim  ^imijar  to  thos* 
urged  in  hehalf  of  the  school  at  Liverpool. 

It  was  also  contended,  in  behalf  of  the  hospital  ^n4 
?chool  for  the  industrious  blind  of  Norfolk  and  Norwich, 
instituted  in  the  year  1,805,  that  pupils  were  admitted 
to  the  school,  and  two  women  to  the  fyospital,  of  t,he 
ages  of  67  and  72  years. 

That  no  aged  person  was  admitted  thereto  until  they 
bad  attained  the  $gc  of  6\5  years ;  nor  any  one  wfcp  ba$ 

bee* 
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been  maintained  in  any  house  of  industry,  work-house, 
or.  parish-house  within  the  preceding  twelve  months,  and 
had  in  that  time  received  any  parochial  relief;  and  they 
were  limited  to  that  city  and  county.  That  as  well  pupils 
as  aged  persons  were  maintained  by  board  and  lodging, 
and  in  all  cases  of  sickness.  But  as  this  institution 
(which  in  other  respects  was  more  within  the  expression 
of  hospitals  for  the  blind  in  the  testatrix's  will)  was  not 
established  till  five  or  six  years  after  her  decease,  it  could 
not  be  deemed  within  the  extent  of  her  intention. 

The  governors  of  Betblem  hospital  urged  their  claim  to 
part  of  this  residue,  principally  on  the  following  grounds : 
That  the  hospital  called  Betblem  was  originally  founded 
on  the  scite  of  ground  at  present  occupied  by  the  street 
called  Old  Bethlehem,  by  Simon  Fitzmayor,  a  citizen  of 
London,  in  the  year  1247,  in  the  39  of  Hen.  III.  as  a 
religious  house  for  the  prior,  canons,  brethren,  and  sisters 
of  the  church  of  St.Mary,  of  Bethlehem ;  and  was  granted 
by  royal  charter,  together  with  all  its  revenues,  by  King 
Hen.VIII.  on  13  Jan.  in  13  year  of  his  reign,  A.D.I 54 7, 
to  the  mayor,  commonalty,  and  citizens  of  London,  as 
an  hospital  for  the  reception  of  lunatic*,  to  which  object 
of  charity  they  had  previously  directed  their  attention. 
That  it  did  not  appear  that  for  some  time  after  its  founda- 
.  tion  any  other  provision  was  made  for  the  patients  then 
received,  than  confinement  and  medical  relief;  their 
friends  or  parishes  contributing  to  their  support,  and  the 
treasurer  making  the  best  terms  for  their  maintenance. 
That  in  the  year  1675,  the  present  building  was  erected; 
and  it  did  not  appear  that  any  distinct  classification  was 
made  between  curable  and  incurable  patients,  nor  was 
any  appropriation  made  for  the  two  classes,  until  the  year 
1723,  when  two  patients  were  ordered  to  be  admitted  as 
incurables  \  and  that  cells  were  then  about  to  be  provided 

for 
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for  such  patients.  That  both  kinds  were  kept  in  the 
hospital  from  its  earliest  foundation;  it  being  left  to  the 
committees  to  receive,  continue  in,  or  discharge  both 
descriptions  of  patients,  though  not  distinctly  classed. 
That  in  1734  the  hospital  wa$  considerably  enlarged,  for 
the  express  entertainment  of  incurable  patients ;  and  in 
consequence  of  such  additional  room,  as  well  as  of  an 
increase  of  the  funds,  many  of  those  patients,  who  had 
previously  undergone  a  cpufse  of  medical  treatment  tor 
one  year,  without  effect,  were  continued  in  the  hospital 
upon  the  footing  and  under  the  name  of  incurable  pa- 
tients :  since  which  period  they  had  been  constantly 
supported  by  the  hospital,  with  various  assistance  from 
their  parishes  or  friends,  and  a  great  number  of  incurable 
lunatics,  expressly  so  called,  were  kept  in  a  distinct  and 
separate  part  of 'the  building;  for  whose  relief  considera- 
ble benefactions  had  been  from  time  to  time  received; 
and  on  whose  account  a  distinct  fund  had  been  kept. 

That  in  1807,  a  part  of  the  building  being  in  de- 
cay, was  taken  down;  bwt  the  state  of  it  had  never 
wholly  prevented  the  reception  and  support  of  such 
patients  whose  friends  contributed  5s.  weekly,  and  their 
parishes  7s. 

The  treasurer  of  St.  Luke's  hospital  for  incurable 
lunatics,  in  Old-street,  likewise  claimed  a  part  of  this 
residue,  on  chiefly  the  following  grounds:  That  this 
hospital  was  first  opened  for  the  reception  of  lunatics,  on 
the  30  July,  1751 .  That  in  1754,  the  governors  resolved 
that  the  general  committee  should  be  empowered  to  take 
in,  by  rotation,  such  patients  as  had  been  discharged 
uncured,  not  exceeding  ten,  at  5s.  per  week;  and  this 
number  had,  by  several  subsequent  orders,  been  inci  eased 
to  l  JO,  at  the  same  weekly  rate  of  contribution;  and  they 
now  amounted  to  105,  who  were  deemed  incurable;  that  the 

said 
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said  hospital  had  been  generally  understood  to  be  solely 
for  the  reception  of  incurable  lunatics j  and  many  lega- 
cies have  been  bequeathed  under  that  impression. 

It  ifr  believed  that  this  impression  ha£  arisen  from  the 
hospital  having  taken  in  patients,  who  had  been  dis- 
charged from  Bethlem  hospital,  not  because  they  were 
incurable,  but  because  their  time  had  expired,  and  they 
were  not  recovered. 

The  treasurer  of  the  infirmary  or  lunatic  hospital,  ai 
Aberdeen*  disci  claimed  a  share  of  this  residue,  urging, 
That  in  consequence  of  a  resolution  of  the  magistrates 
and  council  of  that  city,  in  Feb.  1739,  sanctioning  Con- 
tributions for  erecting  an  infirmary  or  hospital  for  sick 
persons,  which  was  also  to  comprehend  apartments  for 
(he  reception  of  lunatics :  and  the  corporation  having 
agreeJ  to  apply  certain  funds  towards  the  purchase  and 
erection  of  the  buildings,  and  to  grant  an  annual  allow- 
ance to  aid  of  that  part  of  the  institution  which  was  in- 
tended for  the  supporting  of  lunatic  patients,  this  hospital 
was  erecfed  in  1740,  and  incorporated  in  1773,  by  charter. 
That  the  corporation  having  contributed  30l.  per  annum, 
have  the  privilege  of  'recommending  five  lunatics,  to  be 
maintained  during  life.  That  this  fund  has  been  since 
augmented,  by  a  benefaction  of  Daniel  Cargill,  distinct 
from  that  fund  which  is  applied  to  sick  persons;  And  it 
was  provided,  that  as  soon  as  the  fund  should  be  equal 
to  the  expences  of  a  separate  building,  for  the  accommo- 
dation and  maintenance  of  12  or  more  patients,  such 
building  should  be  erected  in  the  vicinity  of  the  hospital, 
increasing  the  corporations  right  of  recommending  pa- 
tients, provided  they'be  in  indigent  circumstances.  That 
they"  were  afterwards  enabled  to  undertake  a  building  on 
a  rnore  extended  scale,  which  was  finished  in  1800; 
whereto'  all  the  lunatic  patients  in  the  infirmary  were 

removed. 
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removed.  That  ever  since  the  first  establishment,  ill 
1740,  lunatic  patients  have  been  received;  who  wens  fit 
indigent  circumstances,  without  the  mdans  of  CAW  o# 
protection,  who  were  deemed  incurable*  and  were  not  dis* 
charged  at  the  expiration  of  any  limited  time,  but  Were  re* 
Milled  in  the  hospital  as  an  asylum  for  life,  and  main- 
tained solely  by  its  funds.  That  those  who  were  by  any 
means  able  to  pay  15l.  each  Annually  towards  their  mat rt~ 
tenance,  were  received  into  the  hospital,  whether  deettled 
incurable  or  not :  and  that  the  funds  for  this  purpose  were 
kept  distinct  from  those  of  the  infirmary. 

The  master  by  his  report  stated,  that  not  hating  re* 
ceived  any  evidence  that  the  testatrix  had  in  view  at  th£ 
time  of  making  her  will,  any  particular  hospital  for  the 
blind,  and  for  incurable  lunatics,  as  the  objects  of  her 
bounty,  he  conceived  ber  bequest  to  have  been  meant 
generally  for  the  benefit  of  all  hospitals  and  charitable 
institutions  for  the  relief  of  the  blind,  and  for  incurable 
lunatics  :  and  therefore  that  the  claimants,  except  that 
for  Norwich,  which  was  founded  ten  years  since  her 
death,  viz.  the  governors  of  Christ's  hospital,  as  trustees 
of  Hetherington'd  charity ;  the  school  at  Liverpool  ;  the 
Edinburgh  asylum ;  the  painters'  company,  as  trustees 
of  Stock's  charity ;  St.  Luke's,  Bethlem,  and  Aberdeen 
lunatic  hospitals,  were  entitled,  under  the  bequest,  to  take 

*u~    i        _>_  •  i  East? r  Term, 

the  clear  residue.  Am  D,  18og# 

I  believe  this  is  the  last  case  upon  the  uncertainty  and 
ambiguity  of  a  charitable  bequest,  and  must  rather  be 
deemed  an  instance  of  a  strong  construction  in  favour  of 
charities,  so  far  as  affects  that  part  of  the  residue  which 
*as  given  to  the  blind.  It  is  certain  that  hospitals  are 
chamable  institutions;  but  there  are  many  of  rhe  latter 
which  cannot  be  said  to  be  hospitals,  and  such  it  may  be  * 
presumed  are  Christ's  hospital,  and  the  paintert-stftimfc' 

company, 
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company,  which  are  merely  almoners;  or  trustees  for  the 
distribution  of  annual  pensions  to  blind  persons,  not 
domiciled  under  their  jurisdiction  a 

This  cause  was  not  set  down  for  further  directions 
when  this  part  of  the  work  w.as  in  the  press. 

A  question  has  been  made,  with  some  air  of  import- 
ance, whether  the  title  of  gbvernors  is  a  proper  legal  de- 
scription, so  as  to  entitle  a  charity  to  a  legacy  bequeathed 
u  to  the  governors"  thereof,  except  the  case  of  the 
governors  of  Queen  Anne's  Bounty,  whose  charter  has 
given  the  society  that  name. 

It  must  be  admitted,  that  this  stile  seems  to  constitute 
them  into  a  society,  when  perhaps  they  are  not  incor* 
porated  j  or  if  they  are,  it  is  by  some  other  designation. 
But  though  it  is  at  all  times  desirable  to  use  the  right 
name  in  any  bequest,  yet  there  can  be  no  danger  of  the 
legacy  failing  in  this  respect,  for  it  sufficiently  speaks 
,the  testator's  intention  ;  and  though  the  court  might  be 
inclined  to  favour  the  next  of  kin,  or  residuary  legatee, 
yet  it  has  been  shewn  in  the  foregoing  pages,  how  uni- 
formly the  rule  has  been  adopted  in  favour  of  charitable 
bequests  of  personal  estate,  to  maintain  them,  if  the 
,  charity  and  the  intention  appear* 

But  to  avoid  any  doubt,  or  the  probability  of  litigation) 
it  is  the  safest  way  to  bequeath  the  legacy  to  the  i(  trea- 
surer of  the  charity  intended,  for  the  purpose  of  carrying 
on  its  benevolent  designs." 


*4. 


In  addition  to  the  preceding  determinations  in  cases  of 

uncertainty  and  ambiguity,  the  following  prescribe  the 

rule,  when  there  happen  to  be  no  objects  who  are  cjj- 

titled  to  the  intended  benefaction. 

aFreeman,40.       An  annuity  was  intentionally  bequeathed  to  c&^ritable 

purposes,  which  were  by  law  adjudged  to  be  void  use?, 

the 
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the  court  gave  the  charity  to  such  persons  as  the  Bishop 
of  London  should  approve,  for  expounding  and  cate- 
chising on  every  Saturday— following  the  precedent  of 
an  earlier  case,  wherein  the  court  had  decreed  a  pension, 
bequeathed  to  silenced  ministers,  to  be  paid  to  poor  con-  lane's  "Rep. 
forming  ministers. 
The  owner  of  land,  charged  with  ati  annuity  for  the  *  Atk.  ass. 

B  Ayles  v.  Dodd, 

payment  of  a  school-roaster,  was  not  excused  from  that  1741. 
payment  on  account  of  there  not  having  been  any  master 
for  six  years  past ;  and  the  court  declared  thstf  the  land 
could  not  be  discharged  therefrom*  although  there  were 
not  persons  in  the  parish  sufficient  to  answer  the  descrip- 
tion of  the  charitable  bequest. 

The  Hon.  Robert  Boyle,  by  will  dated   in  1691,  di-  Mich.  Tdrm, 
rectcd  the  residue  of  his  personal  estate  to  be  disposed  of  ^tty  gen!  r. 
by  his  executors  for  such   charitable  and  pious  uses  as  ^r°\j^doiu 
thty  in  their  discretion  should  think  Jit,  but  recommended  1Vea.jun.a4* 
to  them  to  lay  out  the  greater  part  thereof  for  the  ad-       \ 
vancement  of  the    Christian  religion.      The  executors 
had  invested  a  considerable  sum  in  the  funds,  with  a 
view  to  purchase  lands  for  the  purpose,  which  bad  since 
been  done  under  a  former  decree,   which  directed  the 
lands  to   be  conveyed  to  the  city  of  London,  in  trust, 
to  pay   part  of  the   rents  to  Trinity  college,    Oxford, 
whereof  Mr.  Boyle  had  been  a  member : .  other  part  for 
the  propagation  of  the  Christian  religion  among  the  infi* 
dels  in  Virginia,  as  Lo:d  Burlington  and  the  Bishop  of 
London  shall   appoint. — The  rents  amounted  to  SOOh 
per  ann.  and  upwards.     Timber  was  afterwards  tut  down 
and  sold,  under  the  sanction  of  the  court,  which  with 
accumulations  of  interest,  produced  13,84J)1.  £s.  iod.  in 
3  per  cent,  consols. 

The  dissentions  between  England  and  America  began 
in  1775,  and  continued   till  1793 — when  America  \ras 

x  declared 
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No  object*  declared  to  be  an  independent  state.  In  1782  all  remit- 
tances for  the  use  of  this  charity  in  Virginia  ceased — and 
an  information  was  now  filed,  praying  that  the  rents  and 
arrears,  and  the  stock  purchased  as  above-mentioned, 
might  be  applied  in  sortie  other  manner  for  the  propaga- 
tion of  the  Christian  religion  in  England. 

It  was  urged  that  this  court  could  not  now  look  to  the 
application  of  any  money  paid  to  the  colleges  in  America, 
tp  whom  it  had  been  remitted  for  the  purposes  of  the 
will.  Although  they  had  a  charter  from  William  and 
Mary,  they  cannot  now  be  considered  as  a  corporation— 
a  corporation  is  a  creature  of  the  great  seal,  and  as  such 
they  have  ceased  to  be  a  corporation.  They  claim  as 
trustees ;  bdt  cannot  be  considered  as  such,  when  the 
money  paid  to  them  would  be  out  of  the  control  of  the 
court. 

On  the  other  hand  it  was  answered,  That  the  revolu- 
tion has  not  rendered  them  less  amenable  to  the  jurisdic- 
tion of  the  court  than  before,  as  they  could  then  only  be 
brought  voluntarily  before  the  court.-*— The  college  ap- 
peared   under    their  seal. — Their  claim,    as  such,    is 
preserved  by  the  treaty  of  peace,  by  which  every?  right  of 
every  corporation   is  left  as  it  was  before,  the  treaty 
only  recognising  the  independence  of  the  government. 
Even  in  conquered  countries,  the  situation  of  permanent 
bodies  remains  the  same  as  it  was,  till  altered  by  the 
conquering  power.      Thus,    after  the  conquest  of  the 
English  provinces  in  France,  there  were  several  convents 
in  them  that  had  lands  in  England;  and  though  the  con- 
vents became  subject  to  the  kings  of  France,  their  English 
lands,  although  during  the  time  of  the  war  they  were 

m 

seized  into  the  king's  hands,  yet  in  time  of  peace  the  con- 
vents enjoyed  the  rents  thereof^  till  the  lime  of  Henry  V. 

when  the  lands  were  taken  into  the  king's  hands.    If  the 

trusts 
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trusts  do*  not  subsist,  the  lands  would  escheat  to  the 
crowtn 

Lord-chancellor  Thurlow,  during  the  argument,  said, 
he  could  not  see  how  the  bishop's  bill  was  to  be  sustained: 
he  is  only  a  trustee  as  to  the  mode  of  administration  of 

m 

the  charity,  and  has  not  therefore  any  interest  to  sustain 
a  bill.  With  respect  to  the  college,  suppose  they  should 
misbehave,  where  is  the  sci.  fa.  to  be  brought?  Suppose 
a  conquest  in  regent,  the  law  would  be  the  same,  but  the 
sci.  fa.  could  never  be  brought  in  the  court  of  the 
conquered  king. 

After  trie  argument  he  said,  That  the  trusts  to  the 
corporation  to  convert  neighbouring  infidels  ceasing  for 
want  of  objects  (there  being  then  no  neighbouring  infi- 
dels) the  charity  must  be  applied  de  novo.  As  to  the 
other  parties,  he  could  not  now  consider  them  as  corpora- 
tions; therefore  he  referred  it  to  the  master  to  produce 
a  plan  for  the  application  of  the  produce  of  the  estates, 
according  to  the  testator's  intentions ;  and  ordered  the 
costs  of  the  college  to  be  paid  to  their  agents  here. 

But  I  rather  pass  on  to  some  modern  cases,  wherein 
the  questions  arising  upon  ambiguity  and  uncertainty  of 
expression  in  bequests  of  this  nature,  have  been  more 
fully  considered,  and  in  which  the  doctrine  of  applica- 
tion of  the  charity-fund,  cy  pres,  has  been  effectually 
established.  Some  of  these  cases  I  could  not  venture  to 
compress,  without  injustice  to  the  decisions. 

Mary  IVilks,  by  will  in  1800,  after  devising  and  be-  j4Vcs.jun.a0*. 
queathing  several  estates  and  legacies,  gave  all  the  re-  Pa^lvte^bp'  °' 
mainders  t*f  her  different  beqqests  to  the  archbishops  of       *8®7- 
Canterbury  and  York,  for  the  time  being,  in  trust,  for 
charitable  purposes ;  and  any  thing  not  specified,  she 
committed  to  the  discretion  of  her  executors,  whom  she 
directed  to  make  some  donatiQn  out  of  her  property  to 

x  2  th* 
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No  object*.       the  poor  of  the  different  places  where  she  had, estates. 

And  she  gave  an  estate  in  Lincolnshire  to  H.T.  his  heirs 

and  assigns  for  ever.     "  And  I  also  give  and  bequeath 

to  the  said  H.T.  my  farm  and  manor  of  Eythpme,  in  the 

county  of  Kent." 

The  questions  upon  further  directions  were,  first,  as  to 

the  general  residue,  whether  it  passed  to  the  archbishops 
r      for  charitable  purposes,  or  to  the  executors,  under  the 

words  any  thing  not  specified,  &c.  or  to  the  next  of  kin, 

as  undisposed'  of. 

The  trust  for  charitable  purposes  was  confined  to  tbe 
reversion  of  certain  particular  interests  specified;  which 
the  executors  took  by  law,  to  be-  disposed  of  as  they 
should  think  proper,  under  the  direction  expressed  as 
above  stated.  And  it  was  contended  for  the  next  of  kin, 
that  the  bequest  for  the  charitable  purposes  was  limited 
to  interests  in  remainder  of  the  specific  bequests,  and  did 
not  embrace  the  general  residue:  that  the  expression, 
*<  commit  to  the  discretion"  of  the  executors,  does  not 
import  gift;  but,  on  the  contrary,  that  they  are  not  to 
take  for  their  own  benefit ;  and  consequently  no  object 
being  pointed  out,  they  must  be  trustees  for  the  next 
of  kin. 

Lord  Eldon  declared  void  all  real  estate  devised  to 
charity,  and  persona]  estate  connected  with  land*  as 
leaseholds  and  mortgages.  As  to  the  farm  and  manor 
at  Eythorne-court,  the  reversion  was  either  intended  to 
be  given  to  the  archbishops,  or  to  tbe  executors,  or  it 
must  go  to  the  heir.  He  said,  it  was  very  difficult  to 
say  it  was  not  intended  to  go  to  the  archbishpps ;  if  ib* 
technical  construction  of  the  term  "  remainder"  is  to 
be  adopted ;  and  then  it  is  ill  given :  the  object  of  that 
disposition  being  .charity.  If  it  was  intended  to  go  to  the 
executors,  but  not.  for  their  own  benefit,  it  must  result 

to 
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to  the  heir-at-law,  as  it  must  if  not  disposed  of.  The 
only  question  upon  this  devise  is,  whether  the  word 
u  also"  has  precisely  the  same  operation  as  the  addition 
of  the  words  u  his  heirs  and  assigns,  forever,"  in  the 
devise  of  the  other  estate  immediately  preceding.  Upon 
reflection,  he  believed  the  court  of  King's  Bench  had 
gone  as  far  in  the  construction  of  the  word  t(  also'1 
as  was  contended ;  it  seems  to  him  that  all  the  old  rules 
against  disinheriting  an  heir,  except  by  plain  words  or 
necessary  implication,  are  gone,  if  such  a  construction 
is  to  prevail :  he  therefore  thought  that  this  devisee  took 
an  estate  for  life  only  in  that  farm. 

The  next  question  was,  whether  two  residues  were 
constituted  by  the  will ;  besfdes  the  general  residue,  the 
remainder  to  the  archbishops  of  the  different  bequests ;  or 
whether  they  took  the  general  residue,  with  a  discretion 
given  to  the  executors  in  certain  cases  :  but  the  manner: 
in  which  that  discretion  was  to  be  exercised,  not  pre- 
scribed. There  were  words  and  peculiarities  enough  in 
the  will  to  create  much  perplexity ;  but  he  thought  it 
was  a  will  that  did  not  give  the  general  residue  in  such  a 
way  that  the  next  of  kin  or  the  executors  could  take  it : 
and  if  the  question  was  between  the  executors  and  the 
next  of  kin  only,  there  would  be  great  difficulty  in  say-  (  ^%jfeu-( 
ing  the  executors  themselves  should  not  take  it ;  for  no 
^case  has  gone  the  length  of  holding  executors  to  be 
trustees  for  the  next  of  kin,  under  a  bequest  for  such 
purposes  as  they  shall  in  their  discretion  think  fit.  If, 
as  in  the  caSe  of  the  Bisbop  of  Cloyne  v.  Young ,  the 
testator  declares  that  he  gives  it  in  trust,  and  then  does  2  Veaey,  91. 

not  declare  the  trust :  or,  as  in  Morice  v.  Bishop  of  Dur-  °  YrexJQn-  *w- 

3      ' .  *   J  10Ycz.jun.52a. 

bam9  the  trust  declared  fails,  the  executors  being  clearly 
intended  not  to  have  the  benefit,  must  be  trustees  for  the 
next  of  kin :    but  there  are  many  authorities  that  a  be- 

x  3   .  ques* 
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No  objects.       quest  to  A.  for  such  purposes  as  he  shall  think  fit,  is  a 

k<w^:4v  gift  to  himself — that  must  always  depend  upon  the  par- 

<//    ft^'f  ticular  terms  of  the  will. 

The  first  observation  upon  this  will,  though  not  con- 
clusive, is  always  considered  a  circumstance  of  intention : 
that  the  testatrix  in  the  beginning  declares  the  purpose 
to  dispose  of  all  her  real  and  personal  estate  and  effects 
whatsoever,  of  which  she  may  die  possessed.  All  her 
devises  are  bequests ;  she  never  uses  the  term  devisi—tbe 
remainder  after  specified  is  frequently  used — nothing  is 
afterwards  specified  as  a  remainder,  but  the  remainders 
of  the  different  bequests  to  the  archbishops  and  others; 
and  the  same  expression  was  used  relative  to  a  stock 
legacy. 

There  is  great  difficulty  in  ascertaining  what  she  meant 
by  the  words  "  any  thing  not  specified,  I  commit  to  the 
discretion  of  my  executors ;"  but  a  construction  was 
called  for  beyond  what  was  ever  desired,  viz.  that  she 
meant  to  give  all  the  residue  of  the  real  and  personal 
estates,  except  the  reversion  of  the  estate  devised  to  H.T. 
for  life,  to  her  executors,  not  for  their  own  benefit,  but 
for  the  next  of  kin;  that,  as  it  was  left  to  their  discretion, 
they  were  not  to  exercise  any  discretion  ;  and  it  was  an 
intestacv  as  to  all  that  was  noi  included  in  the  remainder 
to  the  archbishops.  I  am  authorised,  said  his  lordship, 
to  find  another  construction ;  from  the  great  anxiety 
of  this  testatrix  not  only  to  give  her  legacies,  hut  in  the 
first  devise  to  point  out  the  manner  in  which  every  thing 
is  to  be  done ;  in  short,  every  thing  necessary  to  effec- 
tuate the  purposes  mentioned,  she  commits  to  the  dis- 
cretion of  her  executors.  That  construction,  though 
forced,  is  much  more  authorised,  than  that  the  general 
residue  is  not  comprehended  in  the  words  of  the  gift  to 

the  archbishops.     Therefore.,   after  the  donation  to  be 

made 
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v^v\ 


made  by  the  executors  to  the  poor,  the  extent  of  which  §  _ 

is  almost  unlimited,  the  general  residue  is  to  go  to  cha-  t\  \ 

ri table  purposes  ;  and  must  be  the  subject  of  a  scheme 
before  the  master. 

Where  a  bequest  is  to  charitable  purposes,  the  dis- 
position must  be  in  that  mode ;  but  where  the  object  is 
charity,  without  a  trust  interposed,  it  must  be  by  sign 
manual ;  that  is  the  distinction  adopted  in  Moggridge  v. 
Tbaskwell,  (ante.  253).' 


SECTION  X. 
Of  the  Doctrine  of  Cy  Pres. 

The  result  of  the  doctrines  already  established  has  The  doctrine  of 
given  rise  to  a  principle  in  the  court  of  equity,  which     ^  rcs' 
eminently  marks  the  liberality  of  that  court :    for  if  the 
testator  has  expressed  his  intention  with  such  ambiguity 
as  that  no  precise  rule  can  be  laid  down  for  executing  it, 
or  if  objects  are  wanting  to  receive  his  bounty,  the  court 
will  take  every  practicable  means  to  carry  his  design  into 
effect,  as  nearly  as  it  can  be  constructed.    The  principle  a  Ves.jun.  aso, 
which  governs  all  these  cases  is,  that  presumptions  are  Am£?44M 
to  be  made  in  favour  of  a  charity.     Pickering  v.  Lord  Any.  v.  Clarke. 
Stamford*.    Thus,  a  legacy  was  devised  "  to  the  poor," 
and  the  testator  being  a  refugee,  the  court  gave  it  to  poor 
refugees. 

A  trust  of  real  estates,  created  by  deed  in  1653,  toav«.  jun.  sso. 
establish  a  habitation  for  the  vicar  of  the  parish,  and  for  A     ^^  . 
maimaiuing,  in  a  school-house  tp  be  erected,  a  master       bee. 
and  mistress  to  teach  the  children  of  that  parish.     The 
Jrustees  acted  upon  a  declaration  without  date  of  signature, 
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Cy  Pr$t,  but  known  to  have^been  written  by  the  donor,  whereby 

they  w*re  directed  to  recommend  a  parson.  One  of  the 
trustees  informed  the  chancellor  of  the  death  of  the  in- 
cumbent, and  desired  him  .to  wait  a  short  time  for  their 
recommendation.  His  lordship  waited  two  months,  and 
then  presented:  they  refused  to  admit  him,  and  filed 
their  bill  at  the  relation  of  the  vicar.  Their  delay  arose 
from  the  absence  of  one  of  them. 

The  master  of  the  rolls,  Sir  /?.  P.  At  den  y  established 
the  declaration  as  conceived  and  acted  upon  by  the 
trustees,  as  contemporary  with  the  constitution  of  the 
trust.  By  the  first  instrument  every  thing  was  left  at  the 
discretion  of  the  trustees,  except  the  habitation  of  the 
minister  ;  and  he  was  to  have  only  such  portion  of  this 
charitable  gift  as  tbe  trustees  should  think  fit — he  had  a 
right  to  give7  these  estates  as  he  should  think  fit.  He  has 
first  marked  out  a  general  charitable  purpose,  then  directs 
this  specific  application  of  part,  subject  to  the  proviso ; 
and  if  there  is  no  such  approbation  of  the  trustees,  then 
to  sorne  other  charitable  uses.  The  absence  of  a  trustee 
was  no  ground  for1  the  delay. 

As  to  the  doctrine  of  cy  f>rts,  as  applied  to  charities, 
this  sensible  distinction  has  prevailed  ;  tbe  court  will  not 
<fccree  execution. of  a  trust  of  a  charity  in  a  manner  dif- 
ferent from  that  intended^  except  so  far  as  they  see  that 
fhe  intention  canriot  be  executed,  literally — but  another 
\  mode  may  be  adopted  consistent  with  the  general  inten- 

tion, so  as  to  execute  it,  though  not  in  mode,  yet  in  sub- 
stance. If  the  mode  becomes  by  subseqent  circumstances 
impossible,  the  general  object  is  not  to  be  defeated,  it'  it 
£an  be  obtained,  as  in  Attorney  v.  Goulding— but  thfc 
tourt  has  said,  where  the  general  intention  may  be  exe- 
cuted,, it  shall.  In  the  case  of  Br  an  tb  am  and  East  B*r- 
goldy  the  testator  directed  bread  to  be  distributed  to  poor 

perapn$ 
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persons  attending  divine  service,  and  chaunting  his  ver-Cy  Pres, 
sion  of  the  psalms,:  they  could  not  be  chauuted,  because* 
not  authorised.    But  1  thought  his  general  object  was  to 
give  the  poor  people  the  bread,  and  the  chaunting  the 
psalms  was  only  accessary,  because  he  thought  his  ver- 
sion as  good  as  any  other.     Apply  these  principles  to  this 
case,  Sir  F.  Nethersole  had  two  objects ;  the  first  was 
a  general  charitable  object,  and  very  proper ;  an  anxious 
desire  to  provide  what  he  specified  in  his  declaration, 
what  he  thought  a  competent  maintenance  for  the  vicar. 
There  was  also  another  object.  The  question  is,  whether 
that  was  equally  important,  and  was  annexed  to  the  first, 
90  that  they  must  stand  and  fall  together.     It  was  to  se-r 
cure  to  himself  and  his  trustees  the  recommendation  or 
approbation  at  least  of  the  person  nominated.     If  both 
these  purposes  can  be  effected,  they  ought,  &c.  &c.  j  but 
they  have  not  done  all  they  ought.     I  do  not  believe  they 
intended  to  defeat  the  testator's  bounty ;  but  they  had  it 
in  contemplation  to  make  this  recommendation  when  it 
suited  their  convenience — that  is  the  degree  of  negligence. 
It  was  said  for  the  defendants,  the  crown  ought  to  have 
waited  six  months  :  that  is,  to  cop  vert  them  into  natrons. 
They  have  only  the  nomination  to  the  great  seal,  and 
must  give  the  chancellor  notice,  for  be  is  responsible  for 
the  person  presented.     The  six  months  are  with  respect 
to  a  real  patron.    He  loses  his  presentment  if  he  does  not- 
present  in  six  months  after  the  death,  not  after  the  notice* 
The  chancellor  waited  two  months,  and  they  permitted 
the  presentation  to  be  followed  by  institution  ;  the  person 
giving  up  his  other  prospects  in  life,  and  coming  into  the 
parish.     It  would  be  extraordinary  if  this  should  disap- 
point the  material  object,  and  this  person  should  not 
have  the  benefits  intended  for   the  vicar.     Under   the 
circumstances    this    court    may    pver-look    them,    and 

think 
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Cj  Pics.  think  him  entitled,  though  the  condition  is  not  complied 

with* 

The  court  will  not  permit  the  general  intention  to  fail 
for  want  of  circumstances  annexed,  in  which  the  fault  or 
neglect  of  the  parties  cannot  take  effect.  Therefore  this 
vicar  was  decreed  to  he  entitled  to  the  benefits  intended, 
not  upon  the  idea,  that  if  the  trustees  had  recommended 
in  proper  time,  and  that  recommendation  had  not  suc- 
ceeded, that  then  he  would  have  been  entitled  ;  but  upon 
this,  that  the  general  object  was,  that  there  should  he  a 
good  minister ;  and  there  was  a  secondary  intention,  that 
he  should  come  in  with  the  approbation  of  the  trustees. 
The  question  is  whether  under  these  circumstances,  I  do 
not  answer  bis  intention  better  by  giving  this  benefit  to  the 
vicar,  though  from  the  unfortunate  neglect  of  the  trus- 
tees, he  came  in  without  their  recommendation.  I  am 
of  opinion  they  ought  to  have  taken  more  pains  than 
they  did,  and  their  neglect  shall  not  defeat  the  general  in- 
-  tention.    Afterwards  referred  to  lord- chief-justice  Eyre, 

aVez.jun.32o.  an(j  lord-chief-baron  Macdonald.  and  confirmed. 

a  Ve2.jun.141.      A  devise  of  four  alms-houses  and  stock,  the  dividends 

A^JchVih7gi  t0  lne  ^our  Persons  intended  to  dwell  in  them. 

Rolls.  Master  of  the  rolls  said,  It  was  contended  that,  although 

it  must  be  admitted  that  the  gift  of  the  four  tenements  is 
void,  yet  the  other  part,  so  far  as  it  concerns  the  stock  ap- 
propriated for  the  maintenance  of  the  poor  persons,  maybe 
supported,  as  not  being  essentially  connected  with  or  be- 
longing to  it,  but  as  denoting  a  general  intention,  which, 
though  the  rest  fails,  may  remain  and  be  fulfilled. 

With  regard  to  the  principles  upon  which  this  court 
has  administered  charities,  where  the   same  cannot  be 
carried  literally  into   effect,  I  refer  and  adhere  to  those 
principles  which  I  laid  down  as  the  rule  by  which  I  con- 
Ante.  168*        ceive  this  court  ought  to  govern  itself,  in  Atly.  v.  Boull- 
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bee.    A  charitable  bequest  cannot  be  defeated  by  the  Cj  Pre*, 
negligence  or  default  of  the  person  to  administer  it,  or  by  l   **'*"** 
the  impossibility  to  give  effect  to  every  circumstance. 
If  the  general  intention  appears  consistent  with  the  rules 
of  law,  and  not  against  the  mortmain  act,  it  shall  be  car- 
ried into  effect,  without  regard  to  the  secondary  objects,    ** 
which  the  testator  might  have  intended.     The  doctrine 
of  cy  pres,  which  has  been  so  much  discussed  in  this 
court,  and  by  which  I  meditated  the  rule  to  execute  the 
charitable  intention  as  nearly  as  possible,  however  wildly 
and  extravagantly  it  has  been  acted  upon  in  former  cases, 
is  by  late  decisions,  particularly  since  the  statute,  ad- 
ministered in  this  way.     The  court  will  not  administer 
a  charity  in  a  different  manner  from  that  pointed  out, 
unless  they  sec,  that  though  it  cannot  be  literally  exe- 
cuted, another  mode  may  be  adopted,  by  which  it  may 
be  carried  into  effect   in  substance,  without  infringing 
upon  the  rules  of  law.     Jf  the  mode  becomes  impossible, 
the  general  object,  if  attainable,  shall   not  be  defeated. 
Therefore,   though  I  agree  with  Lord  Nortbington  inAmb.eu. 
Ally.  v.  Tyndal,  that  this  court  is  not  to  study  to  evade 
the  statute,  with  that  restriction  I  agree  with  Lord  Hard- 
wicke>  in  whose  time  the  statute  passed,  and  to  whose 
decisions  upon  this  statute  and  upon  all  other  points  I  shall 
pay  the  greatest  respect.  At  the  same  time  I  must  admit, 
that  the  authority  of  .Atty.  v.  Bowles,  has  been  shaken 
by  subsequent  authorities  ;  and  it  is  not  one  of  those  de-  3  ycz<  54ym 
sions  of  his  that  T  can  entirely  concur  in ;  I  mean  that 
part  of  it,  where,  admitting  that  the  object  was  to  erect  a 
building  upon  land  not  then  given,  he  throws  out,  that 
if  land  should  be  afterwards  given,  the  statute  would  not 
be  evaded  by  applying  the  money   to  erect  a  building 
upon  it.    That   is  giving   land   in  mortmain ;  for  it  is 
another  mode  of  purchase,  and  holding  out  a  temptation 

to 
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Cy  Prcs.  to  people  to  give  land.    Therefore  the  doctrine  that  I 

consider  established  by.  Lord  H.,  and  that  has  not  been 
shaken,  is  this  :  that  where  the  testator  has  pointed  out 
two  modes,  the  one  consistent  with  the  statute,  the  other 
inconsistent  with  it,  the  court  will  adopt  that  which  is 
legal,  and  will  carry  it  into  effect ;  but  it  is  necessary  in 
all  these  cases  to  see  whether  the  testator  has  given  such 
an  option,  and  there  is  an  ultimate  object,  consistent 
with  the  statute  or  not.  It  remains  to  apply  these  prin- 
ciples, to  see  whether  there  is  any  intention  to  give  this 
fund  to  the  general  purpose  of  providing  for  poor  men 
and  women,  independent  of  the  alms-houses,  or  whe- 
ther the  endowment  only  is  proposed  by  the  appropria- 
tion of  part  of  .the  interest  to  that.     In  that  view,  it  must 

Ante.  i«i,  i«7,  be  admitted  that  it  must  fail.  The  Attorney  v.Goulding, 
is  precisely  in  point.  I  believe  I  may  have  intimated  a 
doubt  upon  that  case :  I  thought  it  a  more  rigid  con- 
struction of  the  rules  of  the  court  upon  charitable  bequests, 
than  in  prior  cases  had  been  adopted.  Upon  considera- 
tion of  that  case,  I  agree  that  it  is  right :  but  I  do  not 
agree  with  what  Mr.  Justice  Bui ler  is  stated  to  have  said, 
that  the  rule  of  the  court  to  execute  the  charitable  purpose 
in  another  way  had  been  varied.  I  perfectly  agree  with 
the  rule  laid  down;  but  I  deny  that  it  has  been  varied ; 
jior  was  it  necessary  to  support  that  decision,  that  it 
should  be  varied ;  for  the  ground  of  it  appearing  in  the 
report,  is,  that  applying  the  charity  to  any  other  object, 
would  be  contrary  to  the  intention.     The  decision  of  the 

,  case  does  not  prove  any  variation  of  the  rule  laid  down. 

It  is  extremely  material  that  the  principles  of  the  case 
upon  charities  should  be  fixed  and  determined;  therefore 
I  am  very  desirous  that  the  principles  upon  which  I  de- 
cide this  case,  and  concur  in  Attorney  v.  Gouldivg,  may 
be  known. 

It 
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It  is  said  an  intention  to  give  this  provision  to  any  Cy  Pre*. 
poor  men  and  women  may  be  collected.  If  I  could  col- 
lect that  intention  I  would  execute  it;  but  I  cannot ;  and 
so  it  is  not  enough  to  say,  it  is  not  inconsistent  with  that 
intention ;  or  that  if  the  testator  could  have  foreseen  the 
failure  of  Jiis  object,  he  would  have  given  it  to  poor  men 
and  women,  without  regard  to  the  houses.  Perhaps  he 
would;  but  can  I  judicially  pronounce  that  he  would  ; 
or  (for  sueh  is  the  office  of  a  judge)  can  I  fairly  infer 
that  he  would  upon  this  will  ?  I  cannot.  An  endow* 
mem,  with  a  restriction  as  to  another  wife  or  husband  ; 
an  endowment,  where  the  conduct  of  the  parties  is  under 
the  control  of  the  trustees,  is  very  different  from  a  cha- 
nty for  poor  men  and  women  in  general.  I  cannot  create 
another  charitable  object  for  him,  or  apply  this  to  any 
different  object,  so  as  to  be  warranted  in  saying  I  fulfil 
the  intention. 

I  think  the  doctrine  laid  down  in  Attorney  v.Goidding, 
so  explained,  is  fortified  by  Lord  Tburlow,  in  some  case 
before  him  ;  and  Blandford  v.  TbackerM  is  an  authority  AntCt  la6<  ,59# 
for  that  decision,  as  well  as  for  that  which  I  am  about 
to  make  in  this  case.  It  might  have  been  argued  there, 
as  it  has  been  here,  that  if  it  could  not  take  effect  by  a, 
permanent  establishment  of  a  school,  it  might  by  paying 
a  school-master  or  mistress  to  teach  poor  children  at 
large ;  therefore  it  might  be  established  in  that  way,  with- 
out regard  to  the  particular  direction  ;  but  the  lord-chan- 
cellor did  not  think  himself  warranted  in  collecting  such 
an  intention. 

Therefore, 'without  shaking  any  rule  laid  down,  except 
that  part  of  Attorney  v.  Bowles  that  I  have  mentioned, 
I  am  warranted  in  declaring,  that  under  the  true  con-  Ante.  i<w. 
struction  of  this  will,  the  intention  was  to  make  an  en- 
dowment of  alms- houses,  that  there  is  no  general  inten- 
tion 
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CyPres*  tion  beyond  that;  and  therefore  the  bequest,  so  far  as 

^mnlnotc*48' **  conceir»8  tnose  alms-houses,  must  fail  with  the  object 
3  Vera.  26*.      to  which  it  was  attached. 

SVcz.jan.320. 

aVez.jan.0ss.     •"**•  dndrew$  by  will  1747,  directed,  that  as  soon  as  a 
.    c*6:  _,       suitable  purchase  of  freehold  estates  might  be  met  with, 

Atty.Y.Andrew>  #  . 

1708.  all  his  3  per  cents,  should  be  sold  and  invested  therein, 
in  trust,  after  decease  of  some  relations,  to  whom  he  gave 
life-interests,  to  the  use  of  Trinity  college,  Cambridge; 
and  that  the  lands  should  be  vested  in  the  college,  which 
by  license  of  mortmain  they  were  enabled  to  take :  and 
then  directed  four  scholarships  to  be  founded  from  mer- 
chant- taylors*  school ;  and  desired  the  master  of  the 
college  to  assist  in  purchasing  the  estate,  with  the  appro- 
bation of  the  college,  that  the  same  might  be  settled  ac- 
cording to  his  will,  &c. 

The  funds  having  never  been  laid  out  in  land,  the 
master  of  merchant-taylors'  school  filed  their  informa- 
tion against  the  college,  and  the  executor  of  the  heir- 
at-law,  for  performance  of  the  trusts  ;  and  if  it  should 
be  determined  that  they  were  not  bound  to  accept  it, 
that  the  funds  should  be  so  disposed  for  the  school,  as 
should  most  nearly  correspond  with,  and  effectuate  the 
charitable  designs  of  the  testator. 

The  funds  were  transferred  to  the  master,  &c.of  the 
college,  and  heir-at-law,  and  held  in  trust  for  the  life* 
interests,  under  a  declaration  of  trust ;  and  those  persons 
had  received  the  annual  income  for  their  lives,  except  a 
small  part  which  had  been  paid  to  them.  Upon  the  de- 
cease of  the  longest  liwr,  they  desired  to  renounce  the 
trusts,  and  refuse  the  bequests,  being  satisfied  that  they 
could  not  Accept  them,  without  great  prejudice  to  their 
college;  and  submitted  that  the  acts  tbey  had  done  were 
only  in  performance,  and  not  in  acceptance  of  the  trusts, 
of  which  tbey  had  given  notice  to  the  relators* 

Lord- 
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Lord-chancellor  Loughborough  held,  that  they  had  Cy  Pres. 
done  nothing  .to  conclude  them  as  an  acceptance  of  the 
bequest.  They  put  themselves  in  the  trust  of  the  money, 
but  no  farther.  Upon  the  deed,  nothing  more  was  in- 
tended than  merely  to  secure  the  property.  It  was  not 
quite  clear  that  if  the  college  refused,  the  will  was  void  : 
because  being  a  college,  the  statute  of  mortmain  does  not 
affect  it ;  then  it  is  a  bequest  for  a  given  purpose,  which 
purpose  cannot  take  effect ;  whether  there  can  be  any 
mode  of  executing  it  cy  pres,  or  whether,  if  there  is  no  use 
that  I  can  execute,  I  must  give  it  to  the  representatives. 

I  may  modify  the  objection,  by  permiting  even  fewer 
persons  than  the  testator  has  proposed  to  be  brought  in.  If 
not,  the  testator  must  be  taken  to  have  meant  the  benefit 
of  a  college ;  and  rather  than  the  charity  should  fail,  I 
must  try  if  there  is  not  another  college  that  would  be- 
come the  trustee  upon  the  terms  proposed.  The  college 
was  competent  to  accept  or  refuse,  or  suspend  their 
decision.  They  have  gone  all  the  length  except  the  final 
execution,  to  have  invested  themselves  with  all  the  fund. 
After  deliberate  corisideration  they  executed  the  deed,  by 
which  nothing  was  done  but  this,  for  the  preservation 
of  the  fund,  for  preventing  an  immediate  suit  as  to  the 
application,  and  to  have  brought  on  a  decision  upon  the  * 
effect  of  the  bequest,  they  joined  themselves  with  the 
executrix  qua  trustees.  By  these  means  any  dilapidation 
and  accident  to  the  fund  was  for  a  time  prevented.  After 
stating  the  trusts  of  the  deed,  his  lordship  added,  Ought 
I  to  infer  from  this,  that  they  had  decided  to  take  the 
benefit  of  this  bequest,  and  in  consecfuence'of  that  deci- 
sion, to  execute  the  purposes  of  the  will  ?  Supposing 
them  to  have  frankly  accepted,  their  duty  was  to  have 
done  what  this  court  would  inevitably  have  directed,  to 
have  sold  the  stock,  to  have  found  out  a  purchase,  and 

to 
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Cy  Pre*  to  have  invested  the  fund  in  the  purchase  of  land.    The 

rents  and  profits  would  have  gone  to  the  relations  of  the 
testator  during  their  lives.  The  effect  would  have  been, 
that  they  would  have  sold  all  the  funds  at  par,  or  rather 
above  par\  apd  the)'  would  have  bought  land  at  24  or  25 
years  purchase.  Instead  of  that,  the  fund,  remaining 
stock,  the  whole  dividends,  were  received  by  the  persons 
entitled  for  life.  They  have  received  1-Sth  more  than 
the  testator  intended,  by  collusion  with  the  executrix 
and  the  persons  who  conducted  this  affair  on  behalf  of 
the  college:  it  is  such  a  dealing  with  the  will,  that  I 
would  never  suffer  a  devisee,  nor  a  trustee,  to  practise: 
but  they  placed  themselves  in  that  neutral  state,  no  per* 
son  calling  upon' them  to  make  an  option.  Perhaps  to 
call  upon  them  immediately  would  have  been  more  than 
the  court  would  have  done  under  these  circumstances  at 
that  period;  when  there  were  no  ready  money  funds,  no 
,  actual  estate.     I  doubt  much  whether  the  court  would 

have  called  upon  them  at  that  moment,  to  decide  whether 
they  would  accept*  Perhaps  the  court  would  have  sold 
,the  stock,  and  would  have  directed  an  account,  and  cleared 
the  fund;  reserving  the  question  as  to  the  election,  to  be 
considered  under  the  existing  circumstances  when  the 
fund  was  cleared ;  for  the  circumstances  under  which  the 
college  might  haye  then  found  themselves,  would  have 
made  a  material  ingredient,  to  which  the  court  would 
have  been  bound  to  give  some  attention.  Therefore  I 
cannot  hold  that  they  have  made  an  absolute  definitive 
election  to  accept  this  trust;  but  undoubtedly  they  ac- 
cepted the  administration  of  the  property,  and  are  ac- 
countable for  all  that  came  to  their  hands :  hut  I  go  a 
little  farther ;  for  I  think  while  aH  things  remained  em* 
barrassed,  it  would  have  been  much  too  strong  for  the 
-court  to  have  said  there  was  not  room  for  the  present 
t;:  .  members 
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•      * 

tnembers  to  review  the  decision  their  predecessors  had  CyPres. 
made,  and  to  desire  not  to  be  compelled  to  abide  by  it. 
It  is  an  infinitely  more  favourable  case  than  that  of  the 
Duke  of  Montague.  The  acts  done  have  been  a  pre- 
judice to  nobody.  No  injury  has  been  done  to  any  per- 
son. There  is  no  ground,  therefore,  upon  which  I  can, 
as  applying  myself  to  the  consciences  of  the  gentlemen  of 
the  college,  con  trolling  their  judgment,  state  to  them,  that, 
whatever  may  be  their  opinion  upon  the  Inconvenience 
of  it  to  the  college,  they  are  bound  in  conscience  to  put 
themselves  to  the  inconvenience,  and  the  college  under 
what  they  conceive  a  disadvantage,  upon  the  acts  done  so 
many  years  ago  by  their  predecessors.  Their  answer  in 
conscience  is,  here  are  all  the  funds :  what  interest  we 
have  received,  here  is  an  account  of)  it  will  go  into  the 
fund )  but  we  desire  to  stand  clear  of  any  disposition  to 
be  made  by  the  intention  of  Dr.  Andrew\  thinking  they  • 
did  not  mean  to  bind  themselves— but  that  their  whole 
acts  amount  only  to  this,  that  they  took  a  step  engaging 
themselves  to' nothing  but  to  act  fairly  and  honestly  as 
trustees,  with  regard  to  the  trust  fund.' 

As  to  the  other  part  of  the  case,  it  is  not  fit  to  decide 
upon  it,  without  giving  an  opportunity  to  state  any  pro- 
posal with  regard  to  this  charity.  I  have  not  looked  at 
all  the  cases  referred  to.  Some  of  the  cases  seem  to  have 
gone  the  length  of  raising  an  idea  that  the  doctrine  of 
cy  pres9  as  to  charity,  ought  never  again  to  be  men? 
tioned  in  this  court.     I  am  not  quite  clear  of  that. 

This  case,  the  devise  being  for  a  college,  is  quite  clear 
of  the  mortmain  act.  It  is  not  affected  at  all  by  it.  The 
purpose  of  the  testator  is  clearly  out  of  the  provision  of 
the  statute.  Its  being  to  be  laid  out  in  lands- makes  no 
difference.  It  does  not  fail  either  from  any  imputation 
that  can  be  cast  upon  the  intention  of  the  testator;  for 

T  he 


322  OF  MORTMAIN  AND  CHARITABLE  USES.     Part  H. 

Cy  Pits.  he  was  not  devising  any  folly  impracticable  in  itself.    All 

could  be  done  if  the  college  would  have  accepted  it.  The 
execution  of  his  purpose  for  a  charity,  directed  to  a  course 
of  education,  is  frustrated  by  events  contingent  and  quite 
independent  of  the  purpose ;  as  if  the  trustees,  according 
to  whose  discretion  a  charity  was  to  be  adopted,  had  died. 
It  is  fit  to  see  what  sort  of  proposal  can  be  stated  upon 
it.  It  would  come  neat  the  purpose  if  Trinity-hall  would 
not  admit  them  as  fellows,  but  were  willing  to  let  them 
stand  as  exhibitioners.  That  would  be  near  the  purpose 
of  the  intention.  I  do  not  know  that  it  would  wander 
very  widely  from  the  intention,  if  any  other  college  was 
disposed  to  receive  fellows  so  well  endowed  as  these  fel- 
lows probably  will  be.  What  I  proposed  td  do  was,  to 
dismiss  the  information,  so  far  as  it  prays  that  the  college 
tnay  be  bound  by  the  directions  of  the  will,  with  regard 
to  the  establishment  of  laying  out  the  money  upon 
buildings,  and  providing  for  the  addition  of  four  scholars 
to  be  fellows j  to  direct  an  account  of  the  money  received 
by  the  college;  to  direct  the  college  to  transfer  the  stocks; 
the  turnpike  security  still  remaining  out  ;  the  bond  to 
be  deposited  with  the  master;  and  the  interest  -inarrear 
upon  it  received  by  the  college  to  be  paid  in :  all  parties 

* 

to  have  their  costs  out  of  the  estate;    reserving  further 

considerations  until  after  the  master  shall  have  made  his 

Teport ;  directing  him  to  receive  any  proposal  made  to 

him  on  the  part  of  merchant-taylor's  schoql,  for  the 

establishment  of  a  charity  within  the  terms  of  the  will  of 

Dr.  Andretti. 

If  they  confined   the   means  to  lay   a  proposal  of 

an   establishment    with   regard    to   the    four  scholars, 

such  number  of  scholars  as  they  think  that  school  will 

afford,   I  should  wish   to  have  a  particular  object  for 

my  consideration,  whether  that  object  is  so  near  the 

intention 
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intention  that  I  can  execute  it— and  decreed  accord-  Cy  Pres. 
ingly. 

The  lord-chancellor  during  the  argument  mentioned 
the  case,  something  similar  to  this,  of  Attorney  v.  Baliol 
College,  before  Lord  Northirtgton,  where  not  a  doubt 
was  entertained  of  transferring  the  exhibitions  to  another 
college. 

.  The  decree  was  affirmed  on  appeal  by  the  house  of  7Ve*.  jnn.  sstf* 
lords,  on  the  20th  Feb.  1800. 

The  accounts  havirig  bcten  settled,  the  coiripany  and 
the  residuary  legated  compromised  the  suit,  on  terms  that 
a  part  of  the  funds  should  be  appropriated  to  the  establish- 
ment and  maintenaiice  of  certain  scholarships  or  exhibi- 
tions for  the  study  of  the  civil  law  in  St.  John's  college, 
Oxford;  which  college  is  connected,  by  the  terms  of  its 
foundation,  with  the  company;  they  having  fright  of 
sending  scholars  from  their  school  to  that  college,  who 
on  admission  become  scholars,  and  succeed  to  fellow- 
Ships  of  that  college :  and  the  college  acceding  to  that 
arrangement,  articles  were  executed  6th  Feb.  1801* 
whereby  part  of  the  funds  were  thus  appropriated  for  six 
scholarships,  and  the  rest  to  the  residuary  legatee  Andrew j 
who  now  filed  a  fresh  bill  to  have  those  articles  confirm- 
ed. It  stood  over  till  after  the  decision  in  Moggridgt  v. 
TbackwetU     And  then  Sir  Wm.  Grant,  master  of  the 

* 

rolls,  doubting  whether  this  co,uld  be  done  consistently 

with   the  decree  j    whether  this   arrangement  carrying 

it  from  Cambridge  to  Oxford  is  an  execution  cy  pres : 

the  company  were   desirous   of   waving  any  proposal 

beyond  this  compromise,  which  carried  into  execution 

the  intention  as  fair  as  could  be  done ;  as  this  college  was 

connected  with  the  school,  and  ho  other  college  would 

accept  it  with  this  condition  annexed.     And  in  the  case  Atty.  v,BP  Oi- 

df  Wheatley  church,  Lord  Kenyon  was  of  opinion  they  4Ve/°j^;  431 
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Cy  Prw.  were  competent  to  agree  among  themselves,  as  to  what 

should  be  applied  $  and,  therefore,  upon  the  attorney- 
general's  consent,  the  decree  was  made* 

o  Ves.  W5.  In  1 804  another  bill  was  filed  by,  the  heir-at-law  against 

the  college  for  the  interest  of  the  funds,  and  for  their 
legacy  of  money,  and  plate.  But  this  was  dismissed  by 
Sir  JV.  Grant,  master  of  (he  rolls,  on  the  grounds  that 
the  moment  the  court  had  determined  that  Trinity-hall 
had  not  become  bound  by  the  acts  done  to  carry  into 
execution  the  trusts  of  the  will,  it  necessarily  followed 
that  they  were  to  account  for  the  trust-funds  that  came 
to  their  possession.  It  became  a  matter  of  doubt  by 
their  rejecting  the  trust,  who  would  be  ultimately  entitled 
to  those  funds ;  for  that  rejection  created  \  question  be- 
tween  the  attorney-general  and  the  next  of  kin,  whether 
the  funds  were  to  be  applied  to  some  other  charity ;  or 
whether  the  trust  entirely  failed  y  so  that  the  next  of  kin 
were  entitled.  Nevertheless  an  account,  was  directed 
against  the  college  by  the  decree ;  for  whatever  might  be 
the  ultimate  right  to  those  funds,  it  was  fit  the  college 
,  should  account.  Their  right  to  retain  the  funds  was  cer- 
.  tainly  at  an  end.  The  court  did  not  determine  finally 
who  would  become  entitled  to  the  funds ;  for  it  was  not 
understood  that  the  effect  of  the  decree  was  a  decision 
in  favour  of  the  attorney-general,  that  the  funds  must  at 
all  events  be  applied  to  some  charity.  The  lord-chan- 
cellor reserved  that  point  until  he  should  see  some  spe- 
cific proposal »  for  it  might  depend  very  much  upon  the 
possibility  of  framing  some  proposal,  of  such  a  nature  as 
might  carry  into  execution  the  specific  intention,  whether 
the  attorney  general  might  or  might  not  become  ultimately 
entitled.  If  no  proposal  could  be  framed  that  could  pos- 
sibly be  held  a  cy  pres  execution,  then  it  might  be  in- 
tended that  the  next  of  kin  might  become  entitled.    If 

th* 
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the  proposal  so  nearly  corresponded  with  the  intention  Cy  Pres 
as  to  be  properly  a  cy  pres  execution,  it  might  have  been 
executed.  At  the  same  time  the  decree  as  made  was 
rather  prima  facie  in  favour  of  the  attorney-general ;  for 
it  directed  a  proposal  to  be  made,  recognising  rather  the 
right  of  some  general  charity,  than  that  of  the  next  oi 
kin.  The  attorney-general,  therefore,  remained  interested 
in  the  prosecution  of  the  suit.  He  was  a  party  interested 
in  the  account  directed  against  the  college.  The  attorney* 
general  might  have  insisted  that  the  college  should  be 
charged  with  interest,  or  that  there  should  be  an  tnouiry 
what  use  they  made  of  the  fund.  Neither  point  was  in* 
sisted  upon  by  him-— the  decree,  therefore,  was  only  for 
an  account  of  their  receipts. 

Then  the  decree  not  directing  interest,  or  an  inquiry 
whether  any  interest  was  made  by  them,  in  that  situa- 
tion, the  above-mentioned  compromise  was  obtained.  If 
I  had  ever  had  to  pronounce  upon  the  question  reserved, 
I  should  have  had  great  difficulty  in  devising  any  cy  pres 
execution,  so  far  as  this  was  intended  for  the  benefit  of 
Trinity-hall.  On  the  other  hand,  it  is  hard  to  say  it 
should  fail,  so  far  as  it  was  intended  for  the  benefit  of 
the  merchant-taylors*  company.  A  cy  fres  execution  as 
to  that  might  easily  have  been  framed.  As  to  the  other, 
it  would  be  very  difficult.  Probably  it  was  upon  some 
such  consideration  that  the  attorney-general  thought  &% 
to  enter  into  the  compromise;  the  principle  of  which  was, 
to  get  a  degree  of  benefit  to  the  cohipany,  but  to  re- 
linquish all  claim  in  favour  of  any  charity  in  the  place  of 
Trinity-hall.  J 

The  next  of  kin  were  completely  bound  by  every  thing 
the  attorney-general  was  bound  by  ;  and  he  never  could 
have  affected  the  decree  for  an  account. 

As  to  the  legacy  of  money  and  plate,  the  court  held 

T  3  this 
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Cy  Pie*.  this  could  not  be  compared  to  election,  which  takes  place 

where  one  legatee  insists  upon  something  by  which  be 
would  deprive  another  legatee  pf  the  benefit  to  which  he 
would  be  entitled  if  the  first  legatee  permitted  the  whole 

♦  Vez.jun.5i3,  to  operate.  It  did  not  appear  that  any  legatee  here  was 
disappointed  by  this  claim,  and  their  refusal  to  accept 
the  bequest  upon  certain  conditions.  No  one  could  call 
them  to  elect,  either  to  accept  the  trusts,  or  give  up  their 
legacy.  The  next  of  kin  surely  had  never  any  right  to 
call  upon  them  to  make  such  election^ 

Thus  it  was  compared  to  an  implied  condition  to 
submit  to  the  burden,  taking  the  ^benefit ;  and  to  the 
case  of  executors,  who  refusing  to  execute  the  trusts, 
shall  not  "have  the  legacy ;  for  that  is  taken  to  be  given 
in  consideration  of  the  execution  of  the  trust.  But  it 
was  clear  this  testator  had  not  the  least  conception  of  im- 
posing a  burden,  so  far  as  he  made  a  bequest  to  them  as 
a  college,  though  he  did  conceive  he  was  imposing  a  bur- 
den upon  particular  officers  $  and  therefore  he  gave  them 
particular  legacies  as  a  compensation  for  that  trouble. 
As  a  college  he  conferred  upon  them  what  he  conceived 
to  be  very  particular  benefits :  he  had  no  idea  of  their 
hesitation  td  accept  them  ;  a  great  property,  for  the  pur- 
pose of  augmenting  their  buildings,  and  their  fellow- 
ships, and  scholarships.  It  was  never  laid  down  that 
because  you  refuse  one  benefit  by  a-  will  dogged  with 
some  burden,  therefore  you  are  to  be  deprived  of 
another  benefit  by  the  same  will,  unclogged  with  any 
burden. 

Suppose  a  bequest  to  me  of  a  boijse  to  live  in  it,  and 
afterwards  in  the  same  will  a  bequest  pf  lool.  and  I  find 
it  inconvenient  to  live  in  the  house  5  there  is  an  intention 
of  benefit  to  me,  intending  to  give  me  more  than  I  find 
Jt  convenient  to  accept  of;  byt  that  shall  not  deprive  nie 

of 
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of  the  other  benefit.    There  was  no  more  ground,  there-  Cypres, 
fore,  for  thjs  second  demand  than  for  the  first. 

4 

The  bill  was  dismissed,  but  without  costs. 

A  question  has  not  unfrequently  been  raised  relative  to 
the  disposition  of  any  increase  of  the  revenues  of  estates 
devised  to  charities,  whether  such  increase  was  not  a  re- 
sulting trust  for  the  heirs  at  law,  or  whether  the  devisees 
were  entitled  to  them,  or  in  what  mode  they  should  be 
applied.  The  resolutions  adopted  in  the  case  of  Tbetford 
school  have  formed  the  basis  of  the  doctrine  established, 
and  since  recognised  on  the  subject.  See  ante.  140, 137, 
1.87,  ' 

Where  the  rents  and  revenues  of  a  charity  increased,  8  Co.  ReP.  130. 
it  is  the  most  equitable  measure  to  employ  that  increase  Moor,  594. 
in  augmenting  the  benefits  of  the  charity  to  the  objects  SScc^rlT"  8°8" 
of  it,  as  by  increasing  the  stipends  of  preacher,  school- 
master, &c.  of  a  school ;  or  by  expending  it  for  the  better 
maintenance  of  a  greater  number  of  poor,  whereby  the 
founder's  intention  is  fulfilled)  by  the  more  effectual  per- 
formance and  increase  of  his  work  of  piety  and  charity :  t 
for  it  isr  evident  that  his  design  was,   that  the  whole 
should  be  employed  therein,  and  that  nothing  should 
either  revert  to  his  own  heirs,  or  be  converted  by  the  10  Co.  3o. 
deviseps  to  their  own*  use. 

For  it  is  to  be  considered,  that  if  the  revenues  were  to 
decrease,  the  objects  of  the  foundation  would  suffer  in 
proportion  5  and  therefore  they  alone  are  entitled  to  the 
benefit  of  any  increase,  pari  ratione.  And  this  is  the 
more  reasonable  in  ancient  foundations,  where  the 
allowances  and  the  value  of  land  corresponded,  and  were 
probably  calculated  by  the  founder  to  correspond  :  but 
since  which  time  the  price  of  every  necessary  of  life,  as 
well  as  the  value  of  land,  have  greatly  increased,  and 
therefore  the  allowances  should  be  augmented  with  the 

y  4  increase 
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Cypres*  increase  of  the  revenues.    Ita  semper  yuod  put  e(  ceU* 

berrima  Voluntas  donatorum  in  omnibus  tene$lur  et  ex* 
rum,  sCo.  m  pkatur  &  perpetuo  sanettssime  persevered 
4Ves.jun.11.    '  A  devise  in  1719)  to  bind  out  apprentices  and  give 
shuU.  live,  clothing  to  poor  persons :  the  court  increased  the  fees 
and  the  clothing,  because  there  were  not  enough  appli- 
cants to  exhaust  the  whole  fund,  and  ordered  the  'aug- 
mentation to  pontinue  until  that  should  be  the  case;  and 
referred  it  to  the  roaster  to  consider  of  a  proper  augmen- 
tation, and  to  inquire  the  value  of  the  estate. 
7  Veu .  jun.sio.     So  an  increase  of  the  revenues  of  a  charity  was  ordered 
1802.        to  be  applied  for  the  benefit  of  the  charity,  by  increasing 
the  distributions. 

R.   h's'h   r       ^n^  uP°n  ^ese  principles  the  court  very  recently  $n- 
*  creased  the  buildings,  the  number  of  exhibitioners,  their 
stipend,  and  the  master's  allowance,  in  the  case  of  the 
Rugby  sfbool. 

_  Rugby  school  was  founded  by  Lawrence  Sheriff,  a 
native  of  Brownsover,  a  village  in  Warwickshire,  near 
to  Rugby  :  he  jvas  a  baker  and  freeman  of  the  grocer*' 
.company  of  London. 

By  deed,  dated  the  29th,  of  July,  in  the  ninth  year  of 
Queen  Eliz.  (inrolled  in  Chancery)  he  gave  the  parsonage 
of  Brownsover,   and  a  freehold  bouse  in  Rugby,    to 
trustees;  and  by  another  deed,  declared  th$  trusts  to  be, 
f  with   the   profits  of  these  premises,  and  such  other 
iponies  as  he  should  give  by  his  will,  to  build  near  to  bis 
house  in  Rugby,   a  fair  and   convenient  school-house, 
in  such  sort  as  to  the  discretion  of  his  trustees  should 
be  thought  meet;  and  to  cause  an  honest,  discreet,  and 
learned  man,  being  a  master  of  arts,  to  be  retained  to 
teach  a  free  grarojpar-schqol,   in  the  said  school-bouse; 
and  that  for  ever  there  should  be  a  free  grammar-school 
fcept  wjthin  tjie  said  schooUhouse,  tp  serve  chiefly  for 

the 
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tKe  chiloVen  of  Rugby  and   Brownsover;  and  next  for  cy  fret, 
such  as  were  of  other  places  thereto  adjoining."    By  a 
codicil  to  fats  will  be  bequeathed  to  his  said  trustees  one* 
third  part  of  his  freehold  estate  in. the  county  of  Middle- 
sex, which  consisted  of  a  close  of  pasture  called  "  Con- 
duit close,"  in  Gray's-inn  Fields,  upon  such  trusts  as  he  » 
had  declared  with  respect  to  his  parsonage  of  Browns- 
over,  and  house  in  Rugby  ;  and  by  a  writ  of  partition, 
under  a  decree  of  the  court  of  Chancer)',  a  proportionate 
part  of  the  Conduit-close  was  allotted  to  the  trustees  of  • 
the  charity. 

In  the  year  1748,  21  Geo.  IL  the  school-house  at 
Rugby  havings  by  length  of  time,  become  so  ruinous. 
aktQ  be  incapable  of  effectual  fepair,  the  trustees  applied 
for  and  obtained  an  act  of  parliament,  by  which  they4 
were  enabled  to  borrow  a  sum  of  18001.  on  mortgage  of 
the  Middlesex  estate,  and  with  this  sum  to  purchase  a 
new-built  house,  with  grounds,  in  Rugby,  (which  was 
then  on  sale)  and  thereon  to  erect  a  new  school. 

Under  the  authority  of  this,  act,  the  trustees  borrowed 
18001.  of  Mr.  Alexander  Hume;  and  the  treaty  for 
the  newly  built  house  going  off,  they  purchased  the 
manor  bouse,  pud  several  closes  adjoining,  in  a  more  con* 
venient  part  of  Rugby,  being  the  scite  of  the  present 
sebools;  and,  with  a  further  sum  of  money  advanced 
by  themselves,  built  the  largest  school,  having  a  circular 
projection  towards  the  close;  and  at  intervals  other 
school-rooms  and  offices  were  added. 

In  the  year  1777,  the  income  of  the  trust-estate  was 
found  to  be  insufficient  ,to  discharge  the  current  annual 
ttpenpes  of  the  school,  with  the  interest  of  the  debt 
*htch  had  increased,  by  converting  the  interest  into 
principal  at  the  end  of  every  four  years,  according  to  the 
tftcnspf  (he  mortgage  to  upwards  of 5oooH ;  but  the  trus- 

.«•  tees. 
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Cy  Pre*.  tees,  expecting  a  large  increase  in  the  income  of  the 

Middlesex  estate  on  the  expiration  of  a  then  subsisting 

17 Geo.  3.C.71.  lease,  applied  again  to  parliament,  and  obtained  an  act, 
by  which  a  succession  of  trustees  was  provided  for;  and 
they  were  authorized,  by  a  sale  of  part  of  their  Middlesex 
estate,  and  by  other  means,  to  raise  10,0001.  and  to  apply 
that  sum  in  discharge  of  their  debt  of  50001.  and  some 
other  debts  which  they  had  contracted ;  and  the  resi- 
due, together  wilh  the  annual  income  of  the  estate,  for 
the  purposes  of  the  charity,  under  the  rules  and  orders 
contained  in  this  act. 

It  also  constituted  the  trustees,  of  whom  Sir  Eardley 
Wilmot  *  was  one,  a  corporation,  by  the  style  of  "The 
Trustees  of  the  Rugby  Charity  School,  founded  by 
Lawrence  Sheriff:"  authorised  them  to  purchase  lands 
in  mortmain,  not  exceeding  tool,  a  year;  to  use  a  com-, 
mon  seal,  and  to  lay  before  the  court  of  Chancery  plans 
for  the  application  of  the  surplus  rents,  whenever  there 
should  be  occasion. 

It  also  directed,  that  wheq  the  trustees  should  be  re- 
duced to  eleven,  the  survivors  should  choose  new  trustees. 
That  they  should  within  three  months  next  after  aoy 
vacancy,  appoint  a  head  master,  and  one  or  more  under 
masters  or  ushers,  with  salaries ;  all  of  whom  should  be 
removeable  at  the  discretion  of  the  trustees,  at  their 
meeVuig  in  August.  That  the  masters  should  be  pro- 
testants  of  the  church  of  England,  as  by  law  established : 
that .  the  head  master  should  have  taken  the  degree  of 
M.  A.  at  Oxford  or  Cambridge.  That  the  masters  should 
instruct  the  boys  of  Rugby  and  Brownsover,  and  of  any 
of  the  villages  within  five  miles  of  Rugby,  gratis,  in  the 

*  He  had, twice  declined  to  accept  the  seals,  and  resigned  his  office  of 
chief-justice  of  the  Common  Pleas  in  1771.    He  was  the  author  of  this 

statute. 

principles 
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principles  of  the  Christian  religion,  morality,  and  good  Cypres, 
manners :  with  a  provision  for  superannuated  masters. 
And  it  gave  to  the  head  master  a  certain  allowance  out 
of  the  fund  for  every  foundation  scholar.  It  directed 
that  the  trustees  should  meet  quarterly,  on  the  first  Tues- 
days in  February,  May,  August,  and  November,  and 
hear  the  boys  examined  :  and  it  established  exhibitions, 
by  enabling  the  trustees,  from  time  to  time,  to  send 
eight  boys  to  any  of  the  colleges  or  halls  of  either  uni- 
versity, with  a  stipend  of  401.  each  for  seven  years,  in 
case  they  should  actually  reside  eight  months  in  the  year 
in  their  college. 

Under  the  regulations  of  this  act,  which  were  suited 
to  the  revenues  of  the  charity  at  the  time  it  was  passed, 
the  school  was  conducted  and  enlarged  with  considerable 
success  and  reputation  until  1 808,  when  it  became  ne- 
cessary, and  the  funds  enabled  the  trustees,  to  make  great 
improvements  under  the  sanction  of  the  court. 

The  Middlesex  estate,  which  in  the  founder's  time 
was  "  a  close  of  pasture"  of  small  value,  had  been  since 
covered  with  eighty  houses,  two  mewses,  a  chapel,  and 
other  buildings,  forming  the  northern  end  of  Lamb-'s- 
conduit-street,  part  of  Great  Orniond-stjeet,  and  several 
adjoining  streets  and  places.  And  about  the  year  ]  804, 
the  rental  of  this  estate  alone  having  encreased  to  upwards 
of  20001.  a  year,  and  an  accumulation  having  been  made 
from  surplus  rents  to  the  amount  of  40,0001,  3  per  cept. 
consols,  the  trustees,  under  the  provisions  of  this  act, 
applied  to  the  lord-chancellor  for  an  extension  of  the  cha- 
rity; and  upon  stating  these  facts,  an  order  was  made 
on  the  14th  April,  1808,  authorizing  them  to  allow  the  • 
head  master  an  additional  sum  for  every  foundation 
scholar,  to  raise  a  sum  not  exceeding  14,0001.  and  apply 
jt  in  rebuilding  the  school,  erecting  a  dining-haIl,"dormi- 

lories. 
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CyPre*.  toriea,  and  studies;  and  to  increase  the  number  of  ex- 

hibitioners from  eight  to  twenty-one,  and  the  value  of 
tbe  exhibitions  from  401.  to  501.  per  annum.  This  order 
was  carried  into  immediate  effect* 

A  part  of  the  founder's  beneficence  was  to  erect  and 
endow  alms-houses  in  Rugby,  which  has  been  done  upon 
the  scite  of  the  old  school. 

I  desire  to  acknowledge  this  report  from  Mr.  Pugh, 
jun.  lately  one  of  the  scholars  on  this  foundation,  as  it 
partly  appeared  in  Gent.  Mag.  March,  1 809. 
7Vez.  jun.  aw.  George  Jarvis,  by  will  1790,  bequeathed  his  personal 
B  f8Her  ford  e8tate»  *D  tru8t*  f°r  8UC^  number  of  poor  inhabitants  of 
▼.  Adams,  a-  parish,  in  such  proportions,  either  in  money,  provi- 
sions, physic,  and  clothes,  as  the  trustees  should  think 
fit,  for  the  better  support  and  maintenance  of  such  poor 
inhabitants :  and  tbe  dividends  of  other  part  of  his  per* 
spnal  property  for  other  poor  inhabitants  of  another  parish; 
and  the  dividends  of  the  remaining  part,  for  the  poor  in* 
habitants  for  another  parish  ;  and  the  residue  to  the  same 
charities;  but  that  none  should  be  applied  in  erecting 
any  public  or  other  building  whatsoever.  By  a. codicil  he 
explained,  that  the  dividends  only  of  the  property  should 
be  so  applied. 

The  trustees  filed  their  bill  for  an  account  and  direc- 
tions, and  Lady  Twysden,  the  daughter,  as  next  of  kin, 
applied  to  have  the  legacies  declared  void.  By  the  decree, 
however,  they  were  permitted  to  present  a  scheme. 

The  report  stated  the  income  and  the  number  of  poor 
persons  in  each  parish.  The  trustees  proposed  <i  scheme 
for  paying  stipulated  sums  for,  the  charitable  purposes ; 
and  the  next  of  kin  proposed  a  sum  to  be  apportioned 
among  the  poor  of  the  three  parishes,  and  the  rest  to 
Jierself.     Lady  T.  excepted  to  the  report. 

The  lord-chancellor  deemed  her  plan  liable  to  many  of 

the 
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the  objections  capable  of  being  made  to  the  other;  irnd  Cy  Prog, 
as  to  giving  the  surplus  to  her,  in  that  state  of  the  record 
it  was  impossible ;  for  such  purpose  could  not  be  said  to 
be  part  of  a  plan  for  distributing  in  charity  acc6rding  to 
the  will.    Her  claim  must  be  on  the  ground  that  the 
object  aimed  at  is  impracticable  in  fact,  or  which  is  the 
same  thing,  in  law  ;  and  that  the  property  being  undis- 
posed of,  she  is  entitled  as  next  of  kin.     As  to  the  plan 
of  the  trustees,  I  have  nothing  to  do  with  arguments  of 
policy.    If  the  legislature  thinks  proper  to  give  the  power 
of  leaving  property  to  charitable  purposes,  recognised  by    • 
the  law  as  such,  however  prejudicial,  the  court  must 
administer  it.     If  it  is  right  to  put  bequests  of  personal 
property  to  charity  under  the  same  fetters  as  real  estate, 
that  is  for  the  legislature ;  and  courts  of  justice  must  act 
without  regard  to  the  impolicy  of  the  law.     It  cannot  be 
supposed  this  testator  was  unacquainted  with  the  state  of 
these  parishes;   the  will  being  made  only  three  years 
before  his  death.    If  he  had  been  asked  as  to  the  parti- 
cular mode  of  executing  his  plan,  he  would  probably 
have  been  under  as  much  difficulty  as  the  court  is.     In 
two  codicils  be  confirms  the  disposition  made  by  the  will. 
If  this  can  practically  be  carried  into  effect  in  point  of 
law,  there  ife  so  little  objection,  that  the  court  is  bound 
to  give  it  effect.    The  testator  certainly  thought  so.     If   . 
that  is  founded  in  error,  Lady  Twysden,  the  daughter, 
would  have  more  to  do  to  get  at  the  surplus,  than  to  say, 
it  could  not  be  practically  applied.     She  must  contend 
that  the  application  to  charity  must  be  precisely  as  it  is 
given  by  this  will — a  point  certainly  not  settled ;  and 
that  could  not  be  settled  upon  these  exceptions.     If  her 
claim  was  grounded  not  upon  the  impracticability,  but 
upon  the  impolicy  of  the  object,  there  will  be  much  more 
difficulty  before  she  gets  rid  of  the  cy  pres  docrine :  upon 

many 
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Cy  Prat,  many  of  the  cases,  particularly'!)*  Costa  v.  De  Pas,  im- 

,a  puting  to  the  testator  a  general  intention  of  embalming 

liis  memory,  as  Lord-chief-justice  Wilmot  says.    Upon 

either  head,  therefore,  it  is  open  to  serious  argument, 

whether  she  can  take  it. 

Respecting  the  report,  his  lordship  said,  as  to  the  time 
and  proportions  he  has  altogether  confided  in  his  trustees, 
subject  to  the  exercise  of  a  sound  discretion  to  be  exer- 
cised by  this  court ;  not  as  to  the  manner,  for  that  is 
prescribed  by  him.  I  construe  it  "  poor  inhabitants  not 
receiving  alms/'  If  the  word  money  alone  had  been  in 
the  will,  it  could  not  be  said  that  you  could  give  the 
money  to  the  poor  inhabitant,  enabling  him  to  purchase 
fuel,  provisions,  and  clothes ;  and  that  it  is  misapplied 
if  the  trustees  procured  those  necessaries,  and  with  his 
consent  paid  for  them.  It  would  be  strong  to  make  that 
distinction.  The  words  provision,  physic,  and  cktbeh 
mischt  therefore  have  been  left  out  of  the  will.  I  look 
upon  them  rather  as  designating  to  the  trustees,  how 
they  were  to  apply  the  money,  than  as  actually  necessary. 
It  is  impossible  for  me  to  object  to  the  medicines,  the 
testator  having  expressly  said,  money  laid  out  in  physic 
would  be  a  gopd  application  *,  and  50l.  a  year  is  very  little 
for  so  many  poor  families.  As  to  fuel,  if  the  report 
proposed  to  advance  money  for  that  purpose,  that  would 
be  directly  within  the  words;  and  the  court  will  not  dis- 
approve it,  if  the  purposes  of  the  plan  are  secured  by  the 
plan.  There  is  no  weight,  therefore,  in  that  objection 
to  the  plan,  merely  because  it  does  not  give  the  money 
for  that  purpose.  Then  clothes  and  provisions  are  ex- 
pressly within  the  will.  As  to  the  last  sums  in  the  re- 
port, I  ttgree  the  money  is  proposed  to  be  disposed  of  in 
a  more  useful  way  than  any  other.     The  question  is> 

whether  in  the  fair  sense  of  this  will,  if  money  is  given 

to 
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td  a  school -master  to  teach  a  poor  boy  reading  and  writ-  Cy  Pres.  > 
ing,  that  is  an  abuse  of  the  charity,  dr  an  advance  of 
money  within  the  intent  and  meaning  of  the  will.  It  is 
very  erroneous  to  say  that  which  may  tend  to  make  it 
unnecessary  to  advance  to  that  boy,  or  his  parents, 
money,  provisions,  or  clothes,  in  future,  was  advanced 
contrary  to  the  will  i  the  advance  being  made  to  the  in* 
tent  that  he  would  have  that  education  that  would  enable 
him  to  get  his  own  bread,  and  maintain  his  parents.  But 
Lady  T.  has  iio  interest  in  that  question;  for  if  that  would 
be  wrong,  it  might  be  divided  among  the  others,  and  so 
disappoint  her. 

Next  as  to  apprenticing :  Suppose  the  master  for  a 
small  fee  covenants  to  maintain  the  boy,  would  it  be 
contrary  to  the  fair  exposition  of  such  let  will  to  advance 
that  money  to  that  person,  to  relieve  the  trust  from  an 
application  from  time  to  time,  according  to  the  trust. 
If  the  money  was  given  to  the  boy  himself,  and  he  was 
to  pay  it  as  an  apprentice- fee,  that  would  be  within  the 
wiH;  and  the  only  alteration  in  the  report  would  be  in 
that  respect;  and  I  will  not  send  it  back  to  the  master  for 
that.  The  best  plan,  perhaps,  would  be  to  apply,  accord- 
ing to  their  notions,  from  time  to  time;  laying  their 
account  of  it  annually,  before  the  master :  but  I  cannot  " 
lay  trustees  under  those  difficulties.  Unless  Lady  T. 
therefore,  can  lay  before  the  court  a  plan  under  which 
she  can  contend  for  a  distribution  of  the  property,  as  to 
part  of  it,  upon  this  principle,  that  the  testator  has  not 
given  it  away,  she  is  not  very  usefully  for  herself  or  the 
charity  contending,  whether  a  payment  of  money  for  the 
benefit  of  a  poor  person  is,  within  the  strict  letter  of  this  ' 
will,  a  payment  to  that  |>6or  person. 

Therefore  it  is  best,  upoti  the  whole,  to  confirm  the 
report;  declaring  that  I  do  it,  conceiving  the  plan  therein 

contained 
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Cj  fees.       *  contained  agreeable  to  the  true  construction  of  the  £s* 
tator's  will.    All.  parties  must  have  tjieir  costs,  as  be- 
tween attorney  and  client x  and  Lady  T,  also. 
Attf.t.MaiMr,     Where  there  are  no  objects  remaining  to  take  benefit 
Lawrence,     of  4  charitable  corporation,  the  court  will  dispose,  of  jts 
ltoCk,an<*     revenues  according  to  a  scheme  to  be  presented  and  ap- 
iso*.  1809,  proved ;  and  probably  in  favour  of  £  county  hospital* 
which  is  an  extension  of  the  doctrine  of  cy  pre*. 

Queen  Elizabeth,  by  her  patent,  dated  9th  Mar.  in  the 
25th  year  of  her  reign,  reciting;  that  sbe  being  informed 
•  that  at  a  place  called  St.  Lawrence,  de  Ponteboye,  ia  the 
parish  of  Bodmin,  in  the  county  of  Cornwall,  there  had 
been  of  long  time  a  great  company  of  laxer  people, 
esteemed  by  the  name  of  the  Prior  and .  Brethren  aud 
'  Sisters,  but  never  by  the  said  queen,  or  any  of  her  pro- 
genitors, so  incorporate.  And  further,  that  divers  per- 
sons, of  their  chariiable  disposition,  had  given  unto  the 
said  leprous  people  divers  lands  arid  tenements,  by  that 
name  of  corporation,  which  thiy  of  long  time  by  colour 
thereof  enjoyed ;  and  then  thereby  maintained  the  num- 
ber of  36  leprous  people,  to  the  great  avail  of  all  ber 
majesty's  subjects,  inhabiting  thereabouts  within  the 
said  county  of  Cornwall  :  her  majesty,  to  the  end  that 
the  said  charitable  act  might  remaia  inviolate,  and  might 
not  be  defeated  thereafter,  but  such  number  of  leprous 
people  maintained  as  theretofore  had  been,'  of  her  grace 
especial  certain  knowledge,  and  meer  motion,  for  herself, 
her  heirs,  and  successors,  did  give  and  grant,  and  did 
/  thereby  notify  and  declare,  that  her  will  and  intent  was, 

that  the  said  laser  people,  and  all  other  which  from 
thenceforth  should  be  in  the  said  house  called  St.  l*w- 
rence  de  Ponteboye,  in  Bodmin,  should  be  called  and 
known  by  the  name  of  Tbe  Hospital  or  jilms*bouses  of 

Eliz.  Queen  of  England  of  St.  Lawrence  d§  Ponteboytt 

itk 
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in  ibt  parish  of  Bodmin,  and  shoufd  from  thenceforth  for  Cy  Fr«. 
ever  be  and  consist  of  a  master  or  governor,  and  3gr  poor 
men  and  women,  being  leprous  people:  and  farther 
granted- unto  the  said  lazer  people,  that  they  should  be 
incorporate,  and  made  a  body  corporate  for  ever,  by  the 
natffc  of  the  master  or  governor,  and  the  brethren  and 
sisters  of  the  said  hospital,  and  remain  one  body,,  by  that 
name,  incorporate  for  ever ;  and  by  that  frame  should  sue 
and  be  sued,  and  otherwise  perform  and  receive  all  and 
every  other  thing  that  any  body- corporate!  might  do,  &c. 
and  nominated,  ftc.  one  Lewes  KessM  to  be  the  first 
master  or  governor  there;  and  the  rest  of  the  poor  people!  * 
that  then  were  in  and  of  the  same  lazer-tvofuse,  should 
be  the  first  brethren  and  sisters  there :  and  willed  that'  it 
should  from  time  to  time  be  m  the  free  election  of  the 
master  or  governor,  brethren  and  sisters,  lying  or  remain- 
ing! or  of  the  most  part  of  thena,  to  make  choice  or  elec- 
tion, from  time  to  time,  as  often  as  any  of  the  said 
brethren  and  sisters  should  die  or  depart  the  said  hospital, 
toeledt  or  choose  others  in  their  place,  to  be  of  their 
corporation  and  fellowship,  so  that  the  full  number  of 
40,  and  no  mart,  should  be  there  continuing*  And 
likewise,  upon  the  death  or  departure  of  every  master  or 
governor  of  the  said  hospifal,  that  the  brethren  or  sisters, 
or  the  most  part  of  them  remaining,  should,  from  timg  to 
time,  make  choice  of  a  new  master  of  governor}  and 
that  such  choice  should  remain  good  and  stable;  and  the 
person  so  elected  should  be  and  continue  their  master  or 
governor:  and  also  the  said  master,  brethren,  and  sisters 
should,  twice1  everyday,  assemble  themselves  together, 
and  usesudh  ^ra^ers  as  were  then  appointed  in  the  church 
ofEfiglaW,  atid*  shfctld,  in  their  prayers,  pray  for  the  * 

tmwperbti^ estate  df  her  said  iriajesty,  her  heirs,  and  suc- 
cessors: and  did  theK#y  further  give,  grant,  and' confirm 

x  unto 
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Cy  Prea.  '  unto  the  said  master*,  &c.  and  their  successors,  all  the 
mansion-house  wherein  the  said  lazer  people  then  dwelt, 
with  the  lands  and  mills,  and  two  fairs  therein  described, 
t6  hold  the  same,  to  them  and  their  successors  for  ever, 
To  the  only  use  of  the  said  master  governor,  and  brethren 
and  sisters,  and  their  successors,  for  ever ;  to  be  bolden  of 
the  said  queen,  her  heirs  and  successors,  as  of  her  duchy 
of  Cornwall,  in  free  socage,  and  not  in  capite  by  fealty 
only,  and  such  yearly  rents  as  had  been  theretofore  paid  for 
the  same  for  all  manner  of  services  and  demands.  And  k 
was  thereby  ordered,  that  the  said  master,  &c.  should  for 
ever  provide  and  maintain  a  good  and  convenient  minister 
to  say  the  divine  service  then  used  within  the  church  of 
England,  within  the  chapel  of  the  said  lazer- house,  and 
to  minister  the  sacrament  there,  as  theretofore  in  her 
majesty's  time  the  same  bad  most  commonly  been  used: 
and  it  was  thereby  provided,  that  if  at  any  time  there- 
after any  controversy  or  suit  should  happen  between  the 
said  master  or  governor,  brethren  and  sisters,  touching 
any  lease  or  estate  theretofore  made,  or  pretended  to  be 
made,  of  any  of  the  premises  granted  before  the  said  let- 
ters-patent to  the  said  master  or  governor,  brethren  and 
sisters,  of  the  said  hospital,  and  any  other  person  or 
persons ;  and  that  information  thereof  should  be  given 
or  complaint  made  to  the  lord-treasurer  of  England,  and 
the  chancellor  of  the  Exchequer  for  the  time  being;  if 
thereupon  the  said  master,  &c.  should  not,  from  time 
to  time,  observe  such  order  and  direction  as*  should  in 
that  case  be  made  by  the  said,  lord-treasurer  and  chan- 
cellor of  the  Exchequer  for  the  time  being,  that  then 
and  from  thenceforth  the  said,  letters-patent,  concerning 
only  such  parts  of  the  premises  for  which  such  order 
and  direction  should  be  made,  and  should  not  be  observed, 
should  be  utterly  void  and  of  no  effect. 
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An  information  was  filed  in  Hilary  term,  1*801,  stating  Cy  Prcs, 
the  charter,  and  that  the  leprosy  for  which  this  hospital 
Was  erected  had  for  many  years  past  ceased,  and  there 
had  not  been  found  a  sufficient  number  of  lazer  or 
leprous  people  to  constitute  a  governor  and  99  brethren 
And  sisters  of  that  corporation;  and  for  a  considerable 
length  nf  years  &  very  small  number  of  persons  bad  been 
able  to  set  up  any  claim  to  entitle  them  to  the  benefit 
of  this  charity \  and  that  the  hospital  and  its  estates  were 
now  worth  about  1581.  yearly  value,  and  the  greater  part 
had  been  let  by  the  governor,  &c.  on  lease  for  years 
determinable  on  lives,  at  a  fine  and  small  reserved  o? 
nominal  rent ;  and  the  rest  was  in  the  tenure  of  defendant 
Hicks  and  others.  That  the  true  object  and  intent  of  the 
charitable  institution  having  become  extinct,  or  nearly 
extinct  and  defeated,  it  was  insisted  that  the  corporation, 
ought  to  he  deemed  as  dissolved,  and  the  revenues  to  be 
applied  to  some  charitable  institution,  agreeably  to  the 
letters-patent,  and  the  donor's  intention,  or  as  near 
thereto  as  circumstances  would  permit,  and  as  the  court 
should  direct ;  and  prayed  an  account  of  the  revenues  to 
be  taken,  &c.  and  a  scheme  to  be  laid  before  the  court. 

For  the  defendant  it  was  insisted,  that  it  had  no( 
wholly  failed;  that  Hicks  had  been  duly  elected  one  of 
the  brethren,  and  Howell  a  sister;  and  they  claimed  the 
revenues,  although  they  were  the  sole  objects. 

Hicks  by  bis  answer  stated,  that  th£  corporation  had 
^continued  from  the  date  of  the  letters-patent,  and  held 
the  lands  in  question,  but  admitted  that  there  had  not 
been  for  many  years  past,  nor  was  there 'then  a  sufficient 
or  nearly  sufficient  riumber  of  lazers  or  leprous  people  tp 
be  found  to  constitute  a  gavernor  anj  39  brethren  and 
sisters ;  and  that  for  90  yejurs  past  and  upwards,  there  bad 
not  been  more  than  io  or  is  pejrsons  who  had  set  up  any 
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Cy  Pres.  claim  to  the  benefit  6f  the  institution,  as  part  of  such 

corporation,  and  that  there  were  then  only  four  or  five 
claimants;  that  the  supposed  improved  rents  of  the 
h6spital  and  lands  might  amount  to  about  lOOl.  far 
annum.  That  some  of  the  charity-lands  had  been  let  by 
'  the  governors  on  leases  for  99  years,  determinable. on 
lives  for  fines  certain j  and  other  parts  for  terms  for  fines 
certain,  and  at  reserved  rents ;  and  other  parts  were  let 
at  reserved  rents,  without  fine. 

That  he  then  held  one  lease  at  a  rent  of  21L  but  did 
not  claim  any  other  benefit  in  the  revenues  of  the  hospital 
or  lands ;  and  denied  that  he  had  ever  pretended  the  cor- 
poration was  now  filled  up,  but  believed  the  contrary  to 
be  true ;  and  denied  that  he  had  been  elected  master,  or 
qualified  so  to  be,  or  entitled  to  receive  the  rents,  except 
as  to  his  lease*  That  one  Richard  Goss,  the  last  governor, 
who  lately  died,  having  been  apprehensive  that  after  his 
death  the  management  of  the  hospital  would  fall  into  im- 
proper hands,  had  requested  *  Hicks  to  take  that  office 
upon  him,  for  the  benefit  of  the  surviving  members, 
which  Hicks  then  promised;  but  after  Goss's  death, 
finding  some  of  the  surviving  members  to  be  very  trouble- 
some, he  declined  acting  as  such  governor,  and  now  dis- 
claimed any  right  to  that  office,  or  to  being  a  member  of 
the  corporation,  or  to  have  any  right  or  interest,  in  any 
of  the  charity- lands  or  revenues,  except  his  lease. 

Edward  Howell,  and  Elizabeth  his  wife,  other  de- 
fendants, by  answer  stated,  that  in  1 795,  "Richard  Goss, 
pretending  to  be  master  or  governor,  and  four  other  per- 
sons, pretending  to  be  brethren  and  sisters,  and  seized 
of  the  lands,  and  to  have  power  to  sell  one  share  of  the 
profits  thereof,  she,  with  her  then  husband's  conse&t,  in 
her  then  name  of  Evans,  contracted  with  them  for  such 
share  at  13h  and  that  by  bargain  and  sale,  which  she 

set 
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set  forth,  the  same  was  conveyed  to  her  as  Elizabeth  Cy  Pr«. 
Evans  for  99  years,  if  she  should  so  long  live.  That  said 
Evans  died,  and  she  afterwards  married  defendant  Howell* 
and  they  enjoyed  the  lands  so  granted  to  her ;  and  this 
without  any  notice  that  the  corporation  was  liable  to  be 
deemed  in  this  court  as  dissolved. 

It  was  urged  at\the  hearing,  on  the  part  of  the  relators)  a  d.  isos. 
that  this  hospital  had  become  very  obnoxious,  not  only 
to  the  neighbourhood,  but  also  to  the  county  in  general, 
having  been  converted  into  a  receptacle  for  all  sorts  of  idle 
and*  disorderly  people 5  and  the  gentlemen  of  the  county 
were  desirous  of  having  it  dissolved,  and  its  revenues 
applied  to  the  county  hospital. 

It  was  contended  that  the  founder  might  have  been  the 
original  grantor  of  the  property,  which  was  only  held  of 
the  duchy  of  Cornwall,  and  that  such  was  at  that  time 
no  new  tenure :  therefore  the  court  might  take  it  that  the 
queen  was  possessed  of  lands  held  of  the  duchy  of  Corn- 
wall. That  this  was  like  the  failure  of  a  trustee;  where 
there  is  no  one  in  whom  the  legal  estate  is  vested,  Co.  Lit.  13. 
it  vests  in  the  donor,  but  clothed  with  a  trust,  and 
therefore  the  application  wa3  to  the  court  for  directions* 
The  master  had  not  only  found  the  corporation  to 
be  dissolved  and  all  the  objects  failed,  but  that  none 
existed. 

Then,  although  from  circumstances  a  legal  purpose 
could  not  be  executed,  the  court  could  execute  it  cv 
pres,  either  by  sign  manual,  or  by  scheme,  as  in  Mog» 
gridge  v.  ThackwelL 

That  this  court  could  not  make  the  corporation  void ; 
that  at  law  it  was  gone,  and  had  reverted  to  the  donor— 
•  but  in  equity  it  subsisted. 

The  cases  of  the  Jewish  synagogue  and  Foundling 
hospital  are,  that  if  there  be  a  legal  purpose,  which  from 

z  3  circumstances 
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Cy  Pr«.  circumstances  could  be  executed,  the  court  will  carry  it 

7  Vciey,  96.      into  execution  cy  pres. 

Afo&QRiDGE  v.  T  hack  well  established  this  prin- 
ciple, that  when  there  is  a  general  indefinite  purpose,  not 
fixing  itself  upon  any  object  of  disposition,  the  charity 
is  in  the  king  by  sign  manual  z  but  where  the  execution 
is  to  be  by  a  trustee,  with  general  or  some  objects  pointed 
out,  there  the  court  will  take  the  administration  of  the 
trust. 

It  was  insisted  that  it  was  void :  that  the  case  of  a 
trustee  escheats  :  the  court  looks  at  all  the  facts  of  the 
case,  and  upon  those  facts  declares  upon  the  equity; 
then  whether  the  sign  manual  or  a  scheme.  Suppose 
the  trust  to  escheat,  there  is  no  equity  against  the  crown. 
That  it  might  be  contended  that  if  lands  are  given  to  a 
corporate  body,  and  it  is  dissolved,  they  will   revert  to 

Atty.  t.  Ld.      th£  donot,  and  not  escheat.     Corporations  for  a  charity 

Gower,  1 740.  7  r  ... 

g  Mod.  320.  are  but  trustees.  In  a  bill  on  behalf  of  a  charity,  it  is 
not  necessary  to  make  the  terre-tenants  parties.  If  a 
common  person  or  persons*  with  possessions  of  small 
value,  found  an  abbey,  and  the  king  afterwards  endow 
it  with  great  possessions,  yet  the  common  person  is  the 

6  Viner,  si77.  founder.  He  that  gives  the  first  possession  to  any  cor- 
poration is  the  founder.  If  lands  be  given  to  an  abbot, 
and  his  successors,  if  the  abbot  and  all  the  convent  die> 
so  that  the  body-politic  is  dissolved,  the  donoi*  shall  have 

Co.  Lit.  is  b.    his  land  again,  and  not  the  lord  by  escheat.    The  law 
,        annexes  such  condition  in  law  to  every  such  gift  or 
grant. 

u  June  iso5.       By  the  decree  Sir  W.  Grunt,  master  of  the  roljs,  directed 
an  inquiry, whether  there  were  any  persons  then  living  who 
were  members  of  the  corporation,  &c;   whether  there  ♦ 
were  any  other  persons  who  were  entitled,  or  claimed  to 
become  members  thereof;  the  master  to  take  an  account 

of 
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of  the  estates,  and.  inquire  whether  they  were  held  by  Cy  Prat, 
any,  and  what  leases,  or  in  whose  occupation,  and  at 
what  rents,  and  to  state  any  special  circumstances,  &c. 

The  master,  by  his  report,  stated  the  charter,  but  that  «  June,  isoi. 
there  was  not  then,  nor  for  a  long  time  past  had  been, 
a  sufficient   or    nearly  sufficient  number  of  lasers  or 
leprous  people  to-be  -found  to  constitute  a  governor  and 
89  brethren  and  sisters,  and  that  a  very  small  number 
had  set  up  a  claim  to  the  benefit  -of  the  hospital.     That 
advertisements  had  been  published  for  all  persons  claim* 
ing  to  come  in»  and  several  persons  had  proved  their 
claims  to  small  annuities  granted  out  of  the  profits  of  the 
lands,  under  the  common  seal  of  the  corporation,  and 
leases  also  for  99  years  on  lives ;  and  by  which  it  appear* 
ed,  that  in  1790,  there  were  only- three  brethren  and  four 
sisters,  besides  the  master;  in  1 7  9i  there  were  only  one 
brother  and  three  sisters,  besides  the  master;  in  1800 
only  one  brother  and  one  sister,  besides  the  master ;  and 
that  it  did  not  appear  that  any  others,  except  these  three 
persons,  cjaimed,  or  appeared  to  be  proper  objects  of  the 
charity,  or  had  been  admitted  to,  or -considered  as  brothers 
or  sisters  of  the  said  hospital;  but  that  the  other  claimants 
claimed  annuities,  &c.  for  valuable  considerations  paid 
by  them  to  the  persons  claiming  to  be  master,  brethren 
and  sisters,  under  some  agreement  made  between  them  ; 
and  under  those  circumstances  it  did  not  appear  that  there 
were  any  persons  then  living  who  were  members  of  the 
said  corporation,  or  entitled  so  to  be. 

That  Hicks  held  a  repairing  lease,  dated  5th  Dec.  1 799, 
of  part  of  the  charity  lands,  under  the  common  seal,  for 
21  years,  in  consideration  of  45l.  At  the  rent  of  2ll. 
And  the  master  found  that  part  of  the  hospital  revenues 
consisted  of  two  fairs,  the  tolls  of  which  yielded  sol. 
which  Hicks  had  received  :  And  that  be  had  been  in  the 

z  4  immediate 
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Cj  Prci,  immediate  occupation  of  some  parts  of  the  charity  lands, 

and  in  the  receipt  of  the    rents  and  profits  of  otbet 
parts  thereof,  and  occupied  by  him. 

This  cause  was  entered  at  the.  rolls  for  further  direc- 
tions  upon  this  report,  and  upon  the  bearing  it  was 
contended,  on  the  part  of  the  relators,  that  by  the 
words  of  the  charter  the  effect  was  to  make  the  laser 
people  a  body  corporate,  and  to  confirm  to  them  those 
lauds ;  and  as  to  the  validity  of  the  leases  and  deeds, 
mentioned  in  the  master's  report,  according  to  the  case 
«  T.  Rep.  8io.  of  the  King  v.  Bsllringer,  there  not  having  been  a  ma- 
jority of  the  members  of  the  corporation  required  by  the 
charter  when  any  of  those  deeds  were  executed,  the 
•corporation  was  in  fact  dissolved,  and  therefore  they  were 
pot  only  incapable  of  electing  new  piembcrs,  but  of  doing 
any  corporate  act  j  so  that  all  those  deeds  became  void. 
The  corporation  was  to  consist  of  a  governor  and  $9 
poor  men  and  women  being  leprous. 

The  rase  above-mentioned  arose  upon  an  information 
in  nature  of  a  quo  warranto,  calling  on  defendant  to 
shew  by  what  right  he  claimed  to  be  a  capital  burgess,  of 
the  number  of  34,  in  one  borough  of  Bodmin.  It  was 
determined,  that  where  a  charter  of  incorporation  required 
that  the  mayor,  8c c.  and  the  common  council  for  the 
time  being,  or  the  major  part  of  th£m,  should  elect,  and 
the  common'  council  was  declared  to  be  a  definite  body 
consisting  of  36  \  a  majority  of  the  whole  number  must 
meet  to  form  an  elective  assembly ;  and  that  if  the  cor- 
poration be  so  redqeed  as  that  so  many  do  not  remain,  no 
election  can  be  bad  at  all.  Rex  v.  Bellrvnger,  4  T.  Rep. 
810  —See  5  Burr.  S5Q&  Cowp.  248.  597.  3  T.  Rep. 
199*  279-     Cald.  315. 

And  therefore  it  was  urged,  that  the  different  deeds 
anfl  leases  slumld  be  declared  void,  and  that  it  should  be 
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referred  to  the  master  to  approve  of  a  scheme  for  the  Cy  Pre* 

future  appropriation  of  the  revenues  of  the  fairs  and  estates 

of  the  corporation,  and  an  account  to  be  taken  of  the 

rents  and   profits  received  by  Hicks,  and  all  costs  to  be 

paid  by  him  out  of  the  rents  in  his  hands,  if  sufficient, 

and  to  pay  any  surplus  into  court.   But  his  Honour  took 

an  objection,  that  the  court  had  not  power  to  interfere, 

but  that  the  charter  being  by  grant  from  the  crown,  when 

fhe  object  of  the  charity  ceased,  it  reverted  to  the  crown ; 

and  he  thought  the  proper  mode  of  proceeding  would  be 

3Q  application  to  the  chancellor  as  visitor  for  the  crown, 

and  referred  to  Attorney  v.  Smart.  Antc?i«l 

The  cause  stood  over ;  and  upon  a  consultation  with 
the  then  Attorney-general,  it  was  thought  adviseable  to 
set  it  down  before  the  chancellor.  When  it  came  on  be- 
fore  Lord  Erskine,  his  lordship  thought  it  necessary  that 
the  Prince  of  Wales  should  be  made  a  party  to  the  suit,  aQ  j-  180tf 
it  being  doubted,  whether,  on  the  dissolution  of  the 
corporation,  the  lands  did  not  revert  to  him  as  Duke  of 
Cornwall,  and  not  tp  the  Crown ;  and  also  to  make  all 
the  persona  who  had  claimed  before  the  master  parties, 
and  it  was  ordered  that  the  cause  should  stand  over,  with 
liberty  for  the  relators  to  amend  their  information,  or 
to  file  a  supplemental  information,  as  they  should  be 
advised. 

And  his  lordship  said,  he  thought  the  information  was 
properly  filed,  that  there  was  nothing  here  with  regard  to 
the  king  in  his  visitatorial  capacity.  The  question  was,  to 
whom  the  lands  reverted,  whether  to  the  crown  or  else* 
where.  If  elsewhere,  it  would  be  most  unjust  not  to  have 
the  other  parties,  though  it  might  be  as  clear  as  the  sun, 
they  could  have  nothing  to  shew  against  the  proceeding. 

A   supplemental    information   was   accordingly   filed  Nov.  isqc. 
against  the  Prince  of  Wales,  and  the  different  claimants 
mentioned  in  the  report, 

..     The 
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£y  Pro.  The  Prince  of  Wales,  by  >his  answer,  alleged,  that  by 

the  statute  of  n  Edw.  III.  the  eldest  son  of  the  king  of 
England,  who  should  be  inheritable  to  the  kingdom  of 
England,  should  be  Duke  of  Cornwall,  and  that  the 
duchy  of  Cornwall  should  always  be  from  thenceforth  to 
the  eldest  son  of  the  king  of  England,  who  should  be 
the  next  heir  of  the  aforesaid  kingdom,  and  that  the  afore- 
said eldest  son  of  the  king  of  England  should  hold  and 
enjoy  towards  their  maintenance,  and  for  the  support  of 
their  princely  state  and  dignity,  all  the  whole  duchy  of 
Cornwall,  and  all  castles,  honours,  lordships,  manors, 
lands;  tenements,  and  all  other  hereditaments  to  the  said 
duchy  belonging-  or  appertaining,  or  reputed  or  taken 
to  be  part,  parcel,  or  member  of  the  said  duchy,  and  that 
the  said  late  King  Edward  III*  in  the  aforesaid  parlia- 
ment, held  in  the  said  1 1th  year  of  his  reign  by  his  cer- 
tain charter  made  with  the  common  assent  and  council 
of  the  prelates,  earls,  barons,  and  others  of  the  king's 
council  in  the  said  parliament  called  together,  and  by 
the  authority  of  the  same  parliament  had  given  to  Ed- 
ward, then  Earl  of  Chester,  his  first  begotten  son,  the 
name  and  honor  of  Duke  of  Cornwall,  and  him  in  the 
dukedom  of  Cornwall  established,  and  by  the  same  his 
charter,  with  the  common  assent  and  council  aforesaid, 
gave  and  granted  to  his  said  son,. in  the  name  and  title  of 
the  duchy  aforesaid,  and  under  the  name  and  honour 
of  duke  of  the  said  place,  divers  castles,  boroughs, 
towns,  manors,  honors,  lands,  tenements,  and  other 
hereditaments.  To  have  and  to  hold  to  the  same 
duke,  and  to  the  first  begotten  son  of  him  and  his  heirs, 
kings  of  England,  and  of  the  same  place,  dukes  in  the 
kingdom  of  England  thereunto  succeed,  together  with 
the  knights'  fees,  advowsons  of  churches,  abbeys,  priories, 
hospitals,  chapels,  and  with  hundreds,  fishing,  forests, 
chases,  parks,  woods,  warrens,  fairs,  markets,  liberties, 

free 
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free  customs,  wards,  reliefs,  escheats,  and  services  of  cy  Pr^. 
tenants,  as  well  free  as  villains,  and  all  other  thipgs  to 
the  aforesaid  castles,  boroughs,  towns,  manors,  honors, 
lands,  tenements,  and  other  hereditaments  howsoever  bet- 
longing  or  appertaining  of  the  aforesaid  King  Edward  JIL 
and  bis  heirs  for  ever  ;  and  the  said  late  King  Edw.  III. 
by  his  charter  aforesaid,  in  parliament  aforesaid,  with 
the  common  consent  aforesaid,  and  by  authority  of  that 
parliament,  the  aforesaid  premises  with  theijr  appurte- 
nances to  the  said  duchy  annexed,  and  united  to  remain 
to  the  said  duchy  for  ever,  so  as  from  the  said  duchy  at 
any  time  by  no  means  that  they  should  be  separated, 
nor  to  any  other  or  others  than  to  the  dukes  of  the  same 
place  by  the  aforesaid  late  king  or  his  heirs  should  be 
given,  or  any  ways  granted,  so  also  that  the  aforesaid 
duke  and  other  dukes  of  the  same  place  deceasing,  and 
the  son  or  sons  to  whom  the  aforesaid  duchy,  by  color  of 
the  grants  aforesaid,  should  belong  not  appearing,  the  said 
duchy,  with  the  aforesaid  castles  and  other  the  premises, 
should  revert  to  the  said  late  king  or  his  heirs  kings  of 
England,  and  of  his  heirs  kings  of  England  to  be  holden 
until  any  of  such  son  or  sons  of  the  said  kingdom  of  Eng- 
land hereditably  to  succeed  should  appear  as  is  aforesaid, 
to  whom  successively  the  said  duchy,  with  the  appurte- 
nances, the  aforesaid  late  king*  for  him  and  his  heirs, 
granted  and  willed  to  be  delivered*  to  be  holden  of  the 
said  king  and  his  heirs  for  ever,  as  is  before  expressed : 
that  he  was  by  virtue  of  such  statute  Duke  of  Cornwall, 
and  had  been  informed  and  believed,  that  no  heirs  of  the 
original  donors  of  the  said  lands,  belonging  to  such  body 
corporate,  could  be  discovered,  and  he  believed  there 
were  none  such,  and  that  the  said  corporation  had  been 
dissolved  by  the  means  stated  in  the  master's  report,  8cc. 
*nd  therefore   insisted,  tha£  the  lands  belonging  to  the 

said 
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CyPies:'  said  corporation  had  escheated  to  him  as  Duke  of  Corn- 
wall, the  same  by  the  Said  letters-patent  of  her  majesty 
Queen  Elizabeth,  being  granted  to  be  heltf  as  of  the  said 
duchy  *,  but  in  case  under  and  by  virtue  of  such  reserva- 
tion he  was  not  entitled  to  the  same,  he  insisted  proper 
directions  ought  to  be  given  to  enquire  what  lands  be* 
longed  to  the  said  body  corporate,  and  of  whom  and  by 
what  tenures  the  same  were  originally  held,  and  whether 
the  same  were  not  held  of  the  said  duchy  of  Cornwall, 
or  of  any  manors  or  bonors  thereto  annexed ;  and  in  case 
they  were  so  held  at  the  time  of  making  the  said  act  of 
parliament  in  the  reign  of  his  majesty  King  Edward  III. 
then  be  submitted  that  the  same  could  not  be  separated 
therefrom,  and  that  he  was  entitled  to  the  same  by  es- 
cheat, and  he  hoped  that 'all  his  right  would  be  duly  pre* 
served,  &c. 

The  other  parties,  by  their  answers,  insisted  that  valu- 
able considerations  had  been  given  for  their  securities, 
and  claimed  the  benefit  of  them. 

Upon  the  hearing  of  the  original   and  supplemental 
information,  the  counsel  for  the  Prince  of  Wales  suggested 
$0  Jaly,  lsoi.   the  propriety  of  a  conference  with  his  Majesty's  Attorney- 
general,  whether  he  would  contest  the  right  of  the  prince, 
and  therefore  the  cause  was  ordered  to  stand  over. 

It  did  not  appear  by  the  charter,  that  Queen  Elizabeth 
ever  intended  that  the  number  of  the  members  of  this 
corporation  should  increase,  or  that  she  would  augment 
the  estates  by  which  the  charity  was  endowed,  and  they 
were,  probably,  the  same  which  had  been  originally  held 
by  the  prior  and  brethren  of  the  ancient  foundation;  but 
that  they  should  be  held  t€  as  of  her  duchy  of  Cornwall." 
These  words  could  scarcely  create  any  descriptive  mean- 
ing, such  as  that  they  should  be  held  in  the  same  man- 
ner as  any  other  lands  in  that  duchy,  because  the  duchy 

in 
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iu  its  various  parts  embraced  many  different  kinds  ofCy  Pre* 
tenuret  and  this  grant  limits  that  these  lands  should  be 
held  in  free  socage,  &c. ;  therefore  it  is  fair  to  conclude, 
that  her  meaning  was,  that  they  should  be  held  as  part 
of  her  duchy  by  those  of  her  heirs  and  successors,  who 
should  bold  the  duchy.  Now  in  this  she  does  not  appear 
to  have  annexed  any  new  right  to  the  duchy,  as  it  is  ex- 
pressed that  the  lands  were  to  be  held  by  "  such  rents 
as  had  been  thentofore  paid ;  from  which  words,  in 
connexion  with  the  general  tenor  of  the  charter,  which, 
at  to  property,  may  be  considered  merely  as  a  confirming 
grant,  there  is  reason  to  suppose  that  the  lands  had  been 
previously  held  of  the  duchy  subject  to  those  rents : 
what  those  rents  were  cannot  now  be  ascertained,  for 
although  a  very  large  portion  of  the  landed  property 
throughout  the  county  of  Cornwall,  exclusive  of  the 
various  manors,  wholly  belonging  to  the  duchy,  was 
anciently  held  by  military  service,  to  be  rendered  to  the 
castles  and  honors  of  Launceston  and  Trematon,  or  by  . 
rents,  in  lieu  of  such  service  collected  by  the  fcodary  and 
escheator  of  the  duchy,  to  an  annual  amount  that  shews 
the  number  of  rents  to  have  been  considerable,  yet  only 
two  of  these  rents  now  continue  to  be  paid,  the  rest  having 
long  since  been  lost,  owing,  in  a  great  measure,  to  the 
office  of  feodary  and  escheator  having  ceased  upon  the 
abolition  of  military  tenures  by  12  Car.  U.  c.  24.  It 
would*  have  been  therefore  correct  for  the  counsel  of  his 
Royal  Highness,  to  contend  that  these  lands  had  escheat* 
ed  to  him;  and  if  any  doubt  remained  as  to  the  establish- 
ment of  his  right,  the  duchy  charter  of  the  17  of  March, 
11  Edw..  III.  A*  D.  1337*  might  have  been  referred  to, 
wherein  escheats  are  particularly  mentioned,  among  vari- 
ous rights,  and  privileges  conveyed  to  the  Duke  of  Corn- 
wall;  an  exemplification  of  this  charter,  taken  5th  of 

March, 
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Cy  Pret.  March,  S  Ja.  I.  from  the  records  in  the  Tower,  is  de- 

posited in  the  duchy  office,  and  is  to  be  found  printed 
in  the  parliament  rolls,  38  Hen.  VI.  and  it*  force  and 
effects  are  stated  in  S  Co.  Rep.  1. 

Upon  reference  to  the  inrollment  of  Queen!  Elizabeth's 
grant,  at  the  Rolls  chape},  it  appears  to  have  passed  un- 
der the  great  seal,  and  hence  a  doubt  might  arise,  whe* 
ther  these  lands  were  originally  part  t>f  the  duchy.  The 
grants  of  duchy  land  by  the  crown,  when  there  is  no 
duke  of  Cornwall,  pass1  under  the  Exchequer  seal;  but 
it  is  apprehended  that  the  nature  of  this  grant,  as  con* 
keying  or  confirming  a  perpetuity,  required  the  great  seal. 
And  in  .this  mode  the  queen  made  various  grants  in  fee, 
duchy  manors  and  estates,  to  different  persons,  from 
whom  they  were  afterwards  recovered  by  Pritoce  Jlenry, 

s  Rep.  son  of  King  Ja.  I. 

This  duchy  charter  conveys  to  the  dukes  of  CornwaH 
the  advowsons  of  churches,  abbies,  priories,  hospitals,  &c> 
belonging  to  the  duchy,  castle,  &c.  amongst  which  this 
hospital  of  De  Ponteboye  might  have  been  included,  as 
it  was  evidently  in  existence  before  the  time  pf  Queen 
£liz.'s  grant.  But  even  if  it  could  not  be  proved  that 
the  lands  had  originally  passed  from  the  duchy  to  the 
hospital,  yet  the  dukes  of  Cornwall  would  be  entitled, 
nnder  another  charter  of  Ed  w.  HI.  to  all  escheats  through* 
out  the  county  of  Cornwall.  This  charter  bears  datt 
6d  Jan.  11  Edw.  III.  A.  D.  1338,  whereby  the  king, 
after  reciting  that  of  f?th  March  preceding,  and  express* 
ing  that  the  present  grant  was  for  the  better  provision  of 
his  son,  Edward  the  Black  Prince,  conveyed  to  htm,  and 
to  the  dukes  of  Cornwall,  for  ever,  all  fees  or  feuds  be- 
longing to  the  crown  in  Cornwall,  together  with  wards, 
marriages,  reliefs,  escheats,  &c.  which  might  belong  te 
the  king  or  his  heirs,  by  reason  of  such  fees.  An  exem- 
plification. 
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plification  of  this  charter  is  deposited  in  the  duchy  office,  CjrPies. 
and  is  printed  in  the  parliament  rolls,  38  Hen.VI.  vol.  v. 
fo.  360;  whereby;  the  right  to  escheats  granted  by  the  first 
charter,  as  to  lands  held  of  the  duchy  in  particular,  was, 
by  this  2d  charter,  extended  to  whatever  was  held  of  the 
crown  throughout  the  county  of  Cornwall. 

Upon  the  further  hearing  of  this  cause  before  Lord  4  Mar.  i«<Mh 
Eldon,  chancellor,  the  question  was,  to  whom  these 
lands  revert,  as  the  right  heirs  of  the  original  donor  could 
not  be  found  :  and  whether  they  "would  revert  clothed 
with  a  trust  for  charity,  so  as  to  entitle  the  court  to  inter- 
fere. 

Agar,  for  the  defendant  Hicks,  contended,  that  ac- 
cording to  the  rules  of  this  court,  if  there  aire  trustees  of 
a  charity,  the  court  may  direct  the  charity  ;  but  this  is  a 
gift  to  a  corporation,  and  if  that  corporation  be  dissolved, 
the  charity  lands  must  revert  to  the  donor,  or  his  heirs- 
at-law.  But  in  this  case  Hicks  holds  a  lease  from  the 
corporation.  The  master,  by  his  report,  states,  that 
there  are  not  now  a  sufficient  number  of  members  tq 
make  a  corporation,  for  the  charter  limited  the  charity  to 
not  more  than  40 ;  but  the  charter  did  not  say,  that  if 
ever  there  should  not  be  more  than  40  members,  the  cor- 
poration should  be  dissolved  :  nor  i?  there  any  evidence 
to  shew  that  it  was  not  a  corporation  sufficient  to  grant; 
this  lease.  The  question  will  be,  whether  as  the  num- 
ber is  reduced  below  that  limit,  and  that  there  being  nq 
members,  the  charity-lands  so  granted  should  now  revert 
to  the  heirs-at-law  of  the  donors,  as  the  only  persons. 
now  entitled. 

It  i*  proposed  to  refer  to  the  master  fo  receive  a  schetne 
for  another  charity,  and  to  take  an  account  of  the  rents 
and  profits:  but  who  can  eject  Hicks  from  his  possession ; 
»o  ejectment  can  b*  brought  by  a  receiver  without  le$ve 

of 


952  OF   MORTMAIN  ANb  ChAHITA^LE  USES.      Paftlt. 

CyPrcs.  of  the  court.    The  heirs  of  the  donor  have  not  been, 

made  parties  to  the  information,  which  should  have  been 
done,  if  they  now  set  up  any  claim  to  the  lands  in 
question.  The  court  will  not  admit  them,  but  observe 
the  direct  charity ;  and  an  advertisement  should  be  direct- 
ed to  call  for  them. 

.  There  is  no  reason  to  Order  an  account  of  the  rents 
and  profits,  for  there  is  no  evidence  of  any  such  in  being 
—he  is  merely  a  lessee. 

Young  insisted,  that  if  the  heif  s*at-law  of  the  dofcor  do 
not  come  in,  the  crown  takes,  or  the  Duke  of  Cornwall. 
That  defendant  Howell  had  advanced  a  small  sum  of 
money  upon  security  of  his  lease,  and  claimed  to  be  paid 
in  the  first  instance.  It  was  an  interest  due  to  the  public 
that  something  should  be  done  for  the  charity,  rather 
than  it  should  be  suffered  entirely  to  fall  away. 

Richards  contended,  there  had  been 'a  decree  already 
on  this  information,  and  on  that  ground  with  others,  it 
must  be  sustained.  This  was  originally  a  gift  of  tbe 
crown  to  a  corporation  for  charitable  uses ;  or  more  pro- 
bably the  gift  of  several  persons,  who  were  afterwards 
incorporated  by  the  crown  \  for  it  is  recited,  that  "divers 
persons  had  given  divers,  lands,"  &c.  Perhaps  it  might 
have  been  a  gift  by  the  Duke  of  Cornwall ;  the  corpora- 
tion, therefore,  took  the  lands  given  as  trustees  for  the 
charity,  which,  whether  it  fail  or  not  as  to  the  legal 
estate,  the  lands  once  given  to  charity,  must  ever  remain 
to  charity  $  and  herein  a  distinction  h&s  been  always  ob- 
served between  estates  in  general,  and  those  appropriated 
for  charity :  in  general,  for  defect  of  heirs,  estates 
escheat  to  the  crown — but  a  charity  subsists ;  and  the 
crown  or  the  lord  of  the  manor  takes  the  land  subject  to 
charity.     Now  it  is  fo  be  considered  whether  the  crown 

shall  dispose  of  it ;    to  whomsoever  the  land  may  revert, 

the 
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the  charity,  or  a  similar  one,  must  subsist.    Now  as  this  Cy  Pr«. 
charity  fails;  the  information  prays  that,  a  similar  one 
may  he  substituted. 

Hicks  has  a  lease  which  no  one  ought  to  have  taken, 
and  he  is  one  of  the  corporation.:  be  cannot  be  lessee 
and  trustee.  In  the  Grantham  case,  one  object  of  the 
information  was  to  set  aside  leases  which  were  void,  and 
an  abuse  of  the  charity  trust,  and  the  leasee  to  account. 
for  the  rents  and  profits  from  a  certain  period.  Jt  is  ad- 
mitted there  is  no  legal  estate :  but  this  has  nothing  to 
dp  with  the  legal  estate,  that  not  being  necessary  to 
establish  the  charity.  In  a  recent  case  of  Bradford,  no 
persons  could  exchange  the  legal  estate,  until  it  w*$ 
authorised  by  an  act  of  parliament.  Persons  are  now 
feeding  upon  the  charity  lands,  who  are'  not  the  objects 
of  it. 

Lord  Eldon.  The  question  here  is,  whether  the, 
charity  lands,  upqn  the  dissolution  of  this  charitable 
corporation,  revert  to  the  heirs-at-law,  if  tbey  could  b$ 
found,  or  to  the  crown,  or  to  the  Duke  of  Cornwall. 
The  rule  is4  that  if  land?  given  to  a  corporation  for  char 
ritable  uses,  which  in  the  donor's  contemplation  were  to 
exist  for  ever,  and  it  becomes  impracticable  to  execute 
the  charity,  as  in  Dr.  RatcliffSs  case,  the  heir-at-law 
can  never  have  the  lands  back  again,  but  another  chafity 
similar  to  it  piust  be  substituted,  so  long  as  the,  corpora^ 
tion  exist.  If  the  corporation  are  themselves  trustees  iqx 
a  charity  which  cannot  be  executed,  then  the  beir-at- 
law  cannot  have  the  lands,  but  the  charity  will  b?  difsct* 
ed  by  the  crown,  or  by  the  king  in  bU  court  of  Chancery. 
If  it  was  originally  a  gift  to  charity,  the  kijfg  by  his  sign 
manual  will  execute  it  in  Chaace/y.  As  in  the  c**e?  of 
sums  given  for  augmentation  of  livings,  the  court  sub- 
stituted another  charity.    If  the  charity  does  not  fail,  but 
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CyPrci.  the  trustees  fail,  I  cannot  be  led  to  think  that  if  a  cor- 

poration be  vested  with  a  trust  to  maintain  a  charity, 
and  that  corporation  should  die,  that  this  court  would 
not  carry  on  the  charity.  If  the  legal  estate  reverted  to 
the  crown,  the  heir  of  the  grantor  would  be  a  trustee. 
If  the  corporation  should  be  dissolved,  the  charity  fail- 
ing, they  are  trustees  cy  pres;  if  not  dissolved,  still  they 
are  trustees  for  the  charity. 

Hicks  must  be  dealt  with  according  to  the  fact.  If  he 
was  a  governor,  this  court  has  a  jurisdiction  over  him ; 
if  he  was  not  a  governor,  and  the  corporation  existed 
when  the  lease  was  granted  to  him,  then  he  must  hold 
it ;  but  the  lease  must  be  shewn,  and  then  it  will  ap- 
pear whether  he  had  notice  ot  the  charity :  if  it  was  taken 
under  due  notice,  it  must  be  delivered  up. 

On  the  6th  March,  I8O9,  the  counsel  for  the  crown 
and  for  the  Prince  of  Wales,  consented  to  wave  their 
claims,  in  expectation  that  the  court  would  refer  it  to  the 
master  to  approve  of  a  scheme  which  was  intended  to  be 
in  favour  of  the  county  hospital.  Lord  Eldon  directed 
the  master  to  inquire  what  Hicks  had  laid  out  in  sub- 
stantial repairs  and  improvements,  and  that  he  be  allowed 
them ;  and  that  the  deeds  and  leases  mentioned  in  the 
report  be  delivered  up  as  voidj  and  that  an  account  be 
taken  of  the  rents  and  profits  in  his  hands.  The  master 
to  receive  and  approve  a  scheme  for  the  future  applica- 
tion of  the  rents  and  profits  of  the  two  fairs  and  estates: 
and  the  costs  were  reserved-  till  after  the  further  report. 
Lord  Eldon  suggested  that  it  would  be  proper  to  acquaint 
the  other  lessees,  that  if  they  quietly  surrendered  their 
leases,  they  might  be  dealt  with  as  leniently  'as  Hicks, 
otherwise  their  leases  would  be  set  aside,  upon  being 
fought  into  this  sujt, 

SECTION 
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SECTION  XI. 
Of  Marshalling  Assets. 

The  court  has  always  shewn  a  disinclination  to  carry 
tbeir  favour  to  charities,  so  far  as  to  marshal!  a  testator's 
assets,  where  the  residue  being  bequeathed  for  charitable 
and  other  purposes,  consists  of  mixed  property  of  real 
and  personal  estate,  so  as  to  direct  the  debts  and  other 
legacies  to  be  paid  out  of  the  produce  of  the  real,  and 
to  reserve  the  personal  to  fulfil  the  benefactions :  for  as 
charities  cannot  partake  of  the  real  estate,  or  of  any  per- 
sonal which  savours  of  the  real  estate ;  so  when  both  are 
converted  into  money,  it  is  impossible,  unless  entirely 
separate  accounts  are  kept  of  the  respective  produce  of 
each,  which  would  often  lead  to  a  very  inconvenient 
multiplication  of  accounts,  not  in  general  practicable,  to 
trace  what  belongs  to  the  one  and  to  the  other. 

In  addition  to  what  was  said  before  in  the  case  of 
Vaugban  v.  Farrer,  the  following  determinations  may 
serve  to  elucidate  the  rules  on  this  subject. 

Jane  Churchill  directed  her  real  estates  to  be  sold,  her  Mo**  r. 
debts  and  legacies  to  be  paid  out  of  her  personal  estate,  9  Vez.  is. 
and  residue  to  her  trustees,  to  be  distributed  in  charities 
as  they  should  think  proper,  particularly  recommending 
to  them  the  hospital  at  Bath.  The  trustees  agreed  that 
all  money  arising  from  a  red  estate,  is  to  be  accounted  as 
real ;  the  bequest  was  so  far  void,  by  9  Geo.  II.;  but  desired, 
that  in  compliance  with  the  intent  of  the  testatrix,  the  assets 
should  be  so  marshalled,  that  all  the  other  legacies  should 
be  paid  out  of  the  real  estates,  and  so  the  personal  go  to 
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the  charity.    Lord-chancellor  said,  This  is  contrary  to 
the  express  direction  of  the  testatrix,  who  desires  first 
that  her  lagacies  and  debts  should  be  paid  out  of  the  per- 
1745.         sonal.     In  Da/ton  v.  James,  the  debts  and  legacies  were 
charged  on   both  estates ;   but  the  assets  cannot  be  so 
marshalled  to  support  a  legacy  contrary  to  law.     Decreed 
that  tht  trust  must  either  take  effect  according  to  the 
whole  intent,  or  not  at  all ;  and  as  all  money,  arising 
from  the  sale  of  real  estate,  was  still  to  be  accounted  as 
real;  so  all  lands  to  be  bought  with  personal,  were  still 
to  be  considered  as  personal— Ex  relatione. 
l  In  Attorney  v.  Graves,  Lord  Hardwicke  said,  I  shall 

Amb.  us.       not  set  up  a  new  rule  for  the  benefit  of  charities,  but  they 
may  have  benefit  of  the  old  rule.— When  there  are  gene- 
ral legacies,  and  the  testator  has  charged  his  real  estate 
with  payment  of  all  his  legacies,  if  the  personal  estate  is 
not  sufficient  to  pay  the  whole,  the  court  has  said  the 
legacy  to  the  charity  shall  be  paid  out  of  the  personal 
estate,  and  the  Fest  out  of  .the  real  estate,  that  the  will 
of  the  testator  may  be  performed  in  ioto. 
1  Vezey,  10*.       In  Arnold  v.  Chapman,  Mr,  Emerson  devised  a  copyhold 
Chapman.        estate  to  Chapman,  he  causing  to  be  paid  to  his  executors 
10001.  and  after  paymept  of  debts  and  legacies,  the  resi- 
due of  all  his  estate  freehold,  copyhold,  leasehold,  plate, 
rings,  stock,  &c.  he  gave  to  the  Foundling  hospital.— -The 
charity  insisted  that  the  assets  should  be  marshalled,  and 
the  debts  and  legacies  charged  on  the  real  estate,  that  the 
persona]  estate  might  go  clear  to  the  charity.    The  devi- 
see of  the  copyhold  insisted,  that  the  iOOOl,  should  not  be 
raised  at  all ;  for  that  it  was  the  same  as  if  the  condition 
was  to  pay  to  the  charity,  which  was  an  unlawful  act, 
that  could  not  take  effect,  and  therefore  void,  and  the 
mtate  absolute.    The  next  of  kin  insisted,  that  as  by  the 
statute  of  mortmain,  it  was  void  as  to  the  charity,  and  as 

the 
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the  devisee  could  not  take  without  performing  the  condi- 
tion, it  should  go  as  part  of  his  estate  undisposed  of,  ac- 
cording to  the  statute  of  distribution. 

Lard  Hardwicke,  chancellor,  said,  The  Foundling 
hospital  is  certainly  a  good  and  laudable  charity,  acid 
should  receive  all  possible  encouragement ;  but  the  rules 
of  law  cannot  be  broken  into,  and  laid  down  different  for 
that,  from  all  other  hospitals  in  the  kingdom.  Had  he 
devised, the  copyhold  estate,  on  condition  to  pay  lOOOl. 
to  the  governors,  it  would  halve  been  void  by  the  statute  \ 
lie  has  taken  another  method,  by  including  it  in  a  resi- 
duary bequest  of  real  and  personal  estate ;  and  it  is  said, 
that  they  can  take,  because  by  giving  it  to  executors,  he 
has  made  it  part  of  his  personal  estate  j  and  he  may 
undoubtedly,  if  he  pleases,  turn  it  into  personal  estate ; 
bat  it  must  be  for  lawful  purposes.  But  here  the  act  in* 
teryenes;  which,  if  this  was  allowed,  would  be  easily 
evaded  ;  for  it  would  be  only  directing  the  real  estate  to 
be  sold,  and  the  money  to  the  charity.  In  the  case  of 
James  this  was  determined  to  amount  to  a  devise  of  the 
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land  itself ;  because  all  charges,  trusts,  sums  of  money, 
&c.  devised  out  of  land  to  a  charity,  are  made  void  by 
the  act.  It  is  said  the  assets  should  be  marshalled :  and 
this  case  put,  that  since  this  act,  a  man  may  say  he 
charges  his  real  estate  with  debts  and  legacies,  and  gives 
his  personal  estate  to  a  charity ":  possibly  that  may  do ; 
but  it  would  go  a  great  way  towards  overturning  this  act : 
but  as  to  that  I  will  give  no  opinion ;  for  there  an  inten- 
tion appears  in  the  testator ;  here,  no  exoneration  is  in- 
tended by  the  will.  As  to  the  rule  of  the  court  of  mar- 
shalling assets,  I  must  take  it  to  be  the  same  as  it  was 
before  the  statute :  and  if  10001.  was  devised,  and  debts 
charged-  oa  real  and  personal  estate,  the  rule  before  the 
statute  wasi  that  the  debts  should  be  paid  out  of  the  rent 
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estate,  and  the  legatees  should  come  on  tie  personal 
The  court  will  do  the  same  now ;  not  by  way  of  standing 
in  the  place  of  creditors,  but  by  turning  the  debts  on  the 
real  estate.  But  that  is  no  rule,  for  that  where  real  and 
personal  is  charged,  and  the  residue  given  to  a  legatee  or 
children*  the  court  would  in  such  case  turn  the  charge 
on  the  real,  to  give  the  whole  personal  estate  to  the 
legatee.  In  case  of  papists,  the  court  would  not  do  for 
them,  what  it  would  not  do  for  any  one  else ;  and  this 
is  a  stronger  case  than  that.  In  Roper  v.  Ratclffi,  it 
was  resolved,  that  whatever  is  taken  out  of  the  re^l  estate, 
shall  be  considered  as  real ;  and  this  would  be  taking  out 
so  much  of  the  real,  for  the  charity ;  which  therefore 
shall  not  go  to  it.  The  legacy  was  decreed  to  tHe  heir- 
at-law,  and  not  to  the  devisee,  because  it  was  well  made 
on  the  real  estate,  but  not  well  disposed  of,  by  reason 
of  the  act 

The  same  principle  seems  to  have  always  guided  the 
court,  That  though  it  will  not  marshal  assets,  and  throw 
the  debts  upon  the  real  estate  generally,  yet,  where  the 
court  can  support  a  charity,  it  always  will.— This  was 
nearly  the  same  doctrine  as  that  held  in  Atty.  v.  Tomlins, 
in  1754,  where  the  residue  consisted,  inter  alia9  of  lease- 
hold estate,  which  was  ordered  to  be  first  applied  to  debts 
and  legacies. 
Atty.-gcn.v.  Benjamin  Tomkins  being  possessed  of  a  term  of  years 
Amb.sifl!7**'  in  taQd  and  other  personal  estate  (but  not  seized  of  any 
realty),  by  will,  19th  June,  1751,  after  directing  payment 
of  his  debts  and  legacies,  devised  the  residue  of  his  real 
and  personal  estate  to  trustees,  to  be  managed  in  the 
best  manner  they  could ;  the  income  to  be  applied  to* 
wards  clothing  four  poor  men  and  four  poor  women,  for 
ever,  that  should  be  inhabitants  of  the  hospital  left  by 
his  late  grandfather,  in  Abingdon,  Berks. ;  and  when 

there 
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there  should  be  no  such  hospital,  he  directed  the 
same  to  be  disposed  of  amongst  such  poor  people  of 
the  baptist  nomination  as  his  executors  should  think, 
proper. 

After  argument  at  bar,  Lord  Hardwicke,  chancellor, 
said,  it  has  been  determined  on  the  statute  against 
papists,  and  likewise  on  the  statute  of  mortmain,  that 
the  words  "  any  estate  or  interest"  in  lands  extend  to 
leaseholds. 

Question.  Whether  as  the  leasehold  in  the  present  case 

passes  under  the  residuary  clause,  and  not  as  a  specific 

devise  eo  nomine,    that  will  make  any  difference?      I 

shall  not  found  my  opinion  on  any  such  distinction.  The 

observation  I  made  in  the  Attorney-general  v.  Graves, 

(21st  Nov.  1752)  was  in  case  of  a  liquidation  of  real 

and  personal:  and  nobody  could  say  out  of  which  the 

debts  and  precedent  legacies  were  paid.    It  might  deserve 

consideration,  but  I  gave  no  opinion ;  and  I  give  none 

upon  it  now*    My  judgment  is  founded  on  the  last  point, 

that  is,- 

Whether  this  leasehold  shall  not  be  applied  first  in 

payment  of  debts  and  legacies,  and  the  charitable, 

bequest  take  place  out  of  the  rest  of  the  assets  ? 

The  reason  of  marshalling  assets  of  the  personal  as  well 

as  real,  is  always  ut  res  magis  valeat  quam  per  eat. 

As  where  there  are  general  legacies  charged  on  real 
estate,  if  the  personal  estate  is  not  sufficient  to  pay  the 
whole,  the  legacy  to  the  charity  shall  be  paid  out  of  the 
personal  estate*  and  the  rest  out  of  the  real. 

So  where  there  is  a  particular  disposition  of  the  dif- 
ferent species  of  estate,  enumerating  them,  and  in  the 
devise  of  the  residue  one  of  them  is  left  out,  that  part 
shall  be  applied  first. 
So  when  {here  is  a  charge  on  the  real  estate,  and  part 
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of  it  is  left  undisposed  of,  and  descends,  tfrat  part  shall 
be  the  first  applied.     Gallon  v.  Hancotk. 

The  same  rule  might  prevail  in  this  cause  :  for  though 
this  court  will  not  set  up  a  new  rule  of  marshalling  assets, 
in  order  to  defeat  and  avoid  the  statute  of  mortmain,  vet 
the  old  rules  may  and  ought  to  be  applied,  as  before 
those  statutes. 

The  bequest  is  good  as  to  all  the  personal  estate,  ex- 
cept the  leasehold :  the  leasehold  cannot  go  to  the  exe- 
cutors; because,  1st,  the  testa  to  f  has  used  words  to  shew 
his  intention  of  giving  it  away ;  2dly,  they  are  excluded 
from  the  undisposed  residue,  by  baving  legacies  :  there- 
fore it  goes  to  the  hext  of  kin,  and  shall,  according  to 
the  above  rules,  be  first  applied  to  paytitent  of  the  debts 
and  fegacies,  as  a  real  estate  descending  would  be  before 
that  part  that  is  devised  \  and  there  being  more  debts 
and  legacies  than  the  leasehold  estate  would  extend  to 
pay,  his  lordship  ordered  it  to  be  sold,  and  the  deficiency 
made  up  out  of  the  other  assets,  and  the  rest  to  be  ap- 
plied to  the  charity. 

2.  This  is  not  a  specific  bequest,  as  every  devise  of  a 
realty  is  but  a  general  bequest  of  the  rtsiduum. 
a    176Caid        Where  the  bequest  was  genefal,  "That  the  remainder 
well.         of  all  the  testator's  effects,  annuities,  mortgages,  bonds 
Amb.  033.       or  notes,  with  furniture,  &c.  be  sold,  and  what  money 
they  should  sell  for  he  gave  to  two  charity-schools  for 
boys  and  girls  of  St.  Andrew,  Holborn,  in  equal  moi- 
ties" — the  mortgages  were  for  years ; 
Two  questions  arose :  ) .  Whether  the  bequest/  so  far 
as  relates  to  the  mortgages,  is  void  by  the  statute  of 
mortmain? 
-  2/ Whether  the  court  will  hot  marshal  the  assets, 
and  apply  the  mortgages  in  the  first  place  to  pay  the 
debts,  in  order  to  leave  the  larger  fund  for  thegharity? 

The 
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The  master  of  the  Rolls  was  clear,  upon  the  first 
question,  that  the  bequest  as  to  the  mortgages  was  void. 
The  mortgages, .  upon  which  the  court  has  given  judg- 
ment, were  mortgages  in  fee,  and  this  is  only  a  mortgage 
for  years.  But  that  makes  ho  difference ;  it  is  an  interest 
in  land.  The  case  of  Attorney  v.  Graves  is  an  authority, 
that  a  term  in  gross  is  within  the  description  of  the  statute. 
And  cited  Hall  v.  Grey-coat  Hospital,  1 747 ;  Attorney 
v.  Meyrick,  1750. 

Upon  the  second  question,  his  Honour  distinguished 
betwefep  the  case  where  a  mortgage  is  given  as  a  specific 
bequest, /and  where  it  passes  by  the  residuary  bequest, 
enumerated  and  described  amongst  the  different  species 
of  estates,  of  which  the  residue  consists.  In  the  former 
case,  it  cannot  be  first  applied  to  pay  debts ;  but  in  the 
latter,  it  may :  and  cited  Attorney  v.  Graves,  and  Attor- 
ney v.  Tyndall. 

His  Honour  gave  directions  accordingly,  that  the 
mortgages  should  be  first  applied. 

Mr.  Ambler  adds  the  following  note  to  this  report.— 
N.B.  This  is  not  properly' marshalling  assets,  but  ar- 
ranging the  different  species  of  personal  estate. 

William  Browne,  the  testator,  by  will*  in  1757,  had  HilHard  v. 
bequeathed  his  personal  estate,  and  his  estate  at  Poxfield,  Ambfna. 
held- by  lease  of  the  Bishop  of  Winchester,  descendible  a  ^%^ 
to  bis  right  heir  in  trust  to  sell  the  same,  and  to  pay  his 
debts  and  legacies,  and  also  to  Winchester  College  1001. 
for  superannuates  not  succeeding  to  New  College ;  to 
the  county  hospital  at  Winchester  50l. ;   to  the  charity 
for  relief  of  widows  and  children  of  clergymen  6001. ; 
and/ after  reciting  that  it  was  uncertain  what  his  effects 
might  amount  to,  gave  whatever  remained  after  debts, 
JfegflBtes,  and  other  charges,  to  his  executors,  for  such 
charitable  uses  as  they  should  think  fit. 

In 
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In  1761  the  master  of  the  Rolls  established  the  will, 
&c.  and   directed  that,  in  case  of  deficiency  of  the  per- 
sonal estate,  the  legatees  of  the  charity  legacies  should 
stand  in   the  place  of  the  specialty  creditors,  and  re- 
See  Moss  ▼.    ceive  a  satisfaction  pro  tanto  out  of  the  real  estate ;  but 
»Vez?aV.         without  prejudice  to  the  question,  whether  the  legacy  to 
t£Y'b'  F°hT  l^e  c0"e?e  was  with"1  the  saving  clause  in  the  statute 
tins,  a  Bum's    of  mortmain  ?  which  might  arise  in  case  the  before  men- 
tioned marshalling  of  assets  should  not  be  sufficient  to 
furnish  the  whole  of  the  legacies  given  to  charities ;  and  if 
personal  estate  and  rents  were  insufficient,  the  real  estate 
to  be  sold.    The  personal  estate  proving  insufficient,  the 
estate  was  sold.  «  The  master  having  made  his  report,  the 
cause  was  set  down  for  further  directions,  which  were 
given  accordingly. 
Amb.  704.  But  this  doctrine  was  afterwards  denied  in  Foster  v. 

Blagden,  where  the  testatrix,  Sarab  Knapp,  devised  her 
real  and  personal  estate,  after  payment  of  her  debts, 
funeral  expences,  and  charges  of  proving  her  will,  to  the 
plaintiffs,  in  trust,  to  dispose  thereof,  and  directed  the 
trust  money  to  be  paid  to  certain  charitable  uses. 

The  bill  was  filed  by  the  trustees  in  the  nature  of  an 
interpleader,  against  the  heir  at  law  and  charity  legatees, 
for  the  directions  of  the  court :  and  the  question  was. 
Whether  the  court  would  marshal  assets,  and  order  the 
debts  to  be  paid  out  of  the  real  estate,  in  order  to  leave 
the  personal  clear,  that  the  devise  to  the  charity  Aight 
take  effect  ? 

Mr.  Baron  Smythe  (who  sat  for  the  lord-chancellor) 
declared  his  opinion,  that  the  debts  could  not  be  thrown 
upon  the  real  estate  j  and  that  the  cases  ofMogg  v.  Bath- 
hospital,  and  Atty.  v.  Tyndall^  were  in  point. 
1772.  Upon  the  authority  of  this  determination,  the  heir  at- 

law  preferred  an  appeal  against  the  decree  in  Hilliard  v. 

Taylor, 
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Taylor,  and  Lord  Apsley,  chancellor,  without  hearing 
the  reply,  reversed  that  decree,  so  far  as  related  to,  the 
charitable  legacies  to  Winchester  hospital;  and  for  relief 
of  widows  and  children  of  clergymen,  on  the  above 
authorities  of  Dalton  v.  James,  Atty.  v.  Tom  kins,  and 
Atty.  v.  Tyndal,  and  directed  an  inquiry  what  fund  was 
established  at  Winchester  college  to  defray  expence  of 
superannuates  at  either  of  the  universities :  and  after  or- 
dering the  costs,  declared  that  the  residue  of  the  3  per 
cents,  (the  produce  of  sale  of  the  real  estate)  belonged 
to  the  heir-at-law. 

His  lordship  said,  if  the  marshalling  assets  to  let  in  . 
charity  were  to  be  tolerated,  the   court  would  be  doing 
that  per  obliquum  which  it  would  not  do  per  directum. — 
Set  Arnold  v.  Chapman,  I  Vcz.  108, 

The  same  principle  was  afterwards  maintained  in  1 77§, 
in  Field  v.  Most  in,  where  the  testatrix  being  indebted  to  FieM  ▼.  Mostin 
Mrs.  Hutchinson  in  1411.  made  her  will,  and  thereby  Difkcns,  543. 
gave  to  the  said  Mrs.  Hutchinson  the  sum  of  5001. ;  she 
also  gave  a  legacy  of  4001.  to  a  charity,  and  the  residue  *>f 
her  personal  estate  to  pay  her  debts  and  legacies ;  and  if 
the  personal  estate  should  not  be  sufficient,  the  deficiency 
was  to  be  raised  by  mortgage,  or  sale  of  her  real  estate. 

The  personal  estate  being  deficient   to  pay  the  whole, 
it  was  held,  that  the  court  could  not  set  up  a  new  rule, 
and  Atty  .-general  v.  Graves^  4th  Nov.  1752 ;  the  Attxj^    XmM.  155. 
general  v.Tomkins,  4th  March,  1754;  Arnold  v.  Chap-  1  Ve?bio8*' 
man,   the  Atty. -general  v.  James  \   Hilary,  1737;  were  *  Atk" 353# 
cited  as  authorities  establishing  this  doctrine. 

This  subject  was  still  further  considered  in  several 
views  in  a  subsequent  case,  where  the  original  doctrine 
was  recognised,  but  where  a  charity  was  interested  as  a 
legatee,  which  was  enabled  to  take  real  estate  in  mort- 
main. 

Joseph 
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15  Dec. 
Line.  Inn  Hall. 
Lords  Commis- 
sioners Eyre, 
Ashhurst,  and 
Wilson — Eyre 
absent 
Makeham  v. 

Hooper  and 

others. 


Joseph  Lloyd,  by  his  will,  devised  all  his  manors,  lands, 
&c.  as  vvlel  freehold  as  leasehold  and  copyhold,  situate, 
&c.  and  all  his  personal  estate,  to  Hooper  and  others,  in 
trust,  to  sell  and  dispose  of  the  freehold,  copyhold,  and 
leasehold  lands,  and  to  sell  and  convert  his  personal  estate 
into  money ;  and  then,  upon  trust,  out  of  the  produce  to 
pay  divers  charitable  legacies,  and  SOOU  to  the  treasurer 
of  the  infirmary  at  Bath,  also  divers  pecuniary  legacies 
to  friends,  and  2001.  for  erecting  a  monument  in  the 
parish  church  of  Ilton  to  his  memory ;  and  gave  the  sur- 
plus and  residue  to  W.  Makeham  and  D.  Evans,  equally 
between  them,  whom  he  appointed  executors. 

By  a  codic.il,  the  testator  gave  divers  pecuniary  lega- 
cies, and  another  charitable  legacy,  without  mentioning 
any  fund  out  of  which  they  were  to  be  raised. 

Z>.  Evans  died  in  the  testator's  life-time. 

Makeham,  the  surviving  executor  and  residuary  legatee, 
and  Thomas  Lloyd,  the  son  of  Thomas  Lloyd,  the  testa- 
tor's second  cousin  and  heir-at-law  (then  deceased),  and 
Thomas  Batt,  his  first  cousin,  nephew  of  the  half-blood, 
and  only  next  of  kin,  survived  him. 

This  bill  was  filed  by  Makeham  against  the  trustees,&c. 
charging  that  the  charity  legacies  were  void  by  the  statute 
of  mortmain,  as  devised  out  of  the  produce  of  land,  and 
sunk  into  the  residue,  to  which  he  claimed  to  be  en- 
titled. 

On  the  part  of.  the  charities  it  was  alleged,  that,  as 
the  personal  estate  was  more  than  sufficient  to  pay  all 
the  testator's  debts  and  legacies,  or  at  least  to  pay  the 
charity  legacies,  the  assets  ought  to  be  marshalled,  so  as 
to  effect  the  designs  of  the  will. 

On  the  part  of  the  heir-at-law  it  was  insisted,  that,  as 
these  legacies  were  void,  he  became  entitled  to  so  much 
of  the  real  estates  as  they  amounted  to  ;  and  was  also 

entitled 
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entitled  to  a  clear  moiety  of  the  residue,  which  had  be- 
come lapsed  by  the  decease  of  D.  Evans  in  the  testa- 
tor's life-time.  To  which  Thomas  Bait,  the  next  of  kin, 
also  set  up  his  claim. 

Although  the  testator  never  made  any  disposition  .of 
the  lapsed  moiety  of  the  residue  of  his  estate  in  either 
of  his  codicils,  yet  it  appeared  that  he  had  often  declared 
his  intention,  in  conversation,  that  Mafobam,  the 
plaintiff,  should  have  the  whole  residue. 

The  infirmary  at  Bath  claimed  that  legacy  under  the 
statute  of  Incorporation,  12  Geo.  IT.  enabling  it  to  take 
lands,  8tc.    in  mortmain,  not    exceeding   1,000k    per 
annum:  and* by  a  subsequent  statute,   19  Geo.  III.  re- 
citing that  act,  and   that  the  building  had  been  com- 
pleted, and  that  a  great  number  of  poor,  who  lived  at 
great  distance  from  Bath,  and  who,  froth  their  indigent 
circumstances,  were  incapable  of  trying  or  using  the 
waters,   had  been  admitted  as  patients  therein  for  that 
purpose,  and  many  of  them  had  been  perfectly  restored 
to  health,  &c.  j  and  stating  the  income  of  the  hospital 
in  lands   not  to  exceed  2401.  per  annum  towards  the 
lOOOl.  limited,  and  about  3201.  dividends  of  stock,  ex- 
clusive of  voluntary  contributions ;  that  it  was  capable 
of  holding  113  patients,  but  that  the  income  was  inca- 
pable of  supporting  so  large  a  number  ;  and  that  many 
charitable  persons  might  be  inclined   to  grant  lands  to 
the  use  of  the  hospital,   that   were  unacquainted  with 
the  forms  required  by  the  statute  of  mortmain,  whereby 
their  intentions  might   be  frustrated.     It  was  therefore 
enacted,  that  all  gifts  and  devises  of  lands,  &c.  or  of 
money  or  stocks  to  be  laid  out  in  lands   for  said  hos- 
pital, should  be  good  and  valid  in  law,  notwithstand-r 
ing  the  statute  in  mortmain,  not  exceeding  the  above 
Kmitatibn    of  10001.— [These   defendants  stated  by 

their 
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their  answer,  that  ,the  personal   estate    of  the  hospital 
had  been  increased  by  pecuniary  bequests,  but  that  it 
had  not  acquired  any   greater  estate  in  lands,  in  conse- 
quence of  this  act.] 
HU.  1784.  The  lord-chancellor}  by   deeree,    referred  it   to  the 

master  to  take  account,  &c.  reserving  the  considera- 
tion of  the  charity  legacies  until  after  the  report.  The 
estates  were  ordered  to  be  sold  in  the  mean  time,  and  a 
distinct  account  to  be  kept  of  the  produce  of  the  real  and 
of  the  personal  estate. 
%i  Dec  1793.  This  cause  coming  on  again  for  further  directions,  on 
the  master's  report,  it  appeared  that  the  charitable  lega- 
cies amounted  to  12001.;  that  10371.  great  part  of  the 
personal  estate^  had  been  applied  in  payment  of  debts; 
and  that  a  balance  of  0501.  remained  in  the  hands  of  the 
plaintiff,  as  surviving  executor. 

That  the  real   estates   produced  a  very  considerable 
sum. 

The  lords  commissioners,  after  investigating  all  the 
points  of  this  case,  ordered  (so  far  as  related  to  the  cha- 
rities) that  the  legacy  to  the  Bath  infirmary  should  be 
paid,  as  being  exempted  .by  the  act  of  19  Geo.  III.  from 
the  statute  of  mortmain ;  but  that  they  must  decide  upon 
the  authorities  of  preceding  decisions ;  that  they  could 
not  marshal  assets  for  charities ;  and  that,  therefore, 
the  amount  of  the  charity  legacies  belonged  to  the  other 
claimants. 

It  appeurs  by  this  determination,  that  the  charities, 

except  one  which  was  by  law  exempted  from  the  statute, 

lost  their  legacies,  although  the  account  of  the  personal 

estate  was  far  more  than  adequate  for  the  payment  of 

them  and  of  the  debts,  because  they  were  charged  upon 

the  residue,  which  consisted  of  a  mixed  property  of  real 

and  personal  estate :  it  becomes  therefore  safer  for  cha- 
rities, 
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rities,  that  their  legacies  should  be  given  by  distinct 
clauses,  and  specially  charged  upon  the  personal  estate; 
and  that  if  the  testator  would  devote  the  whole  of  his 
residue  to  charitable  uses,  he  should  previously  devise  all 
his  real;  and  what  personal  he  possesses  that  savours  of 
real  estate,  to  other  parties ;  for  irf  cases  where  there  is 
sufficient  net  produce  of  the  purely  personal  estate  for  the 
payment  of  all  the  debts,  charitable  and  other  legacies, 
the  court  is  not  called  upon  to  consider  any  question  as 
to  marshalling  assets — nor  does  it  declare  a  charity  legacy 
to  be  void,  which  is  charged  upon  a  residuary  estate, 
consisting  of  personal  property  only,  although  it  may 
be  insufficient  for  the  payment  of  them,  besides  the 
debts ;  for  in  that  case  the  charitable  legacies,  like  all 
others,  will  be  ordered  to  abate,  in  proportion  to  their 
amount,  there  .being  now  no  preference  allowed  to 
either.  The  following  case,  in  some  respects,  exempli- 
fies what  has  been  advanced  : 

John  Redman,  by  his  will,  dated  2,9th  July,  1707, 
bequeathed  as  follows  :  "  Having  provided  handsomely  r  "m'ss* 
for  my  daughter  on  her  marriage,  I  hereby  bequeath  to 
her  children,  born  or  to  be  born  of  my  daughter  Mary 
Smith  (Redman),  the  wife  of  Craven  Ord,  Esq.  (the  eldest 
excepted,  whose  rather  will  provide  for  him)  the  sum  of 
20001.  to  each  of  them  at  the  age  of  21,  for  which  pur- 
pose I  bequeath  all  my  valuable  estates  at  Greenstead  and 
Ongar—  the  rents  to  be  applied  towards  their  education. 
And  if  the  estates  when  sold  is  not  sufficient  to  fetch 
that  sum,  thn  the  ifference  to  be  made  up  out  of  the 
personal  estate."  He  then  bequeathed  divrrs  pecuniary 
legacies,  among  which  were  several  to  charitable  insti- 
tutions, and  the  remainder  of  his  property,  be  it  more 
or  less,  to  the  benefit  of  the  London  hospital. 

The  testator  died  in  July,  1 79*>  and  in  Michaelmas 

term 
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term  following  a  bill  was  filed  in  behalf  of  the  five 
children  of  Mrs,  Ord,  then  all  minor*,  against  the 
executors  and  Mrs.  Ord,  for  an  account  of  the  personal 
estate,  and  to  restrain  them  from  paying  the  legacies, 
which  were  of  considerable  amount,  until  it  %hou!d  be 
ascertained  what  children  of  Mrs.  Ord  would  be  entitled 
to  20001.  each,  and  how  much  thereof  ought  to  be  paid 
out  of  the  personal  estate. 

The  decree  established  all  the  trusts  and  legacies  of  the 
will,  except  one  of  5l.  to  be  paid  out  of  the  Greenstead- 
hall  estate,  to  repair  the  alms-houses  of  Captain  Cook, 
which  was  declared  to  be  void  by  the  statute,  with  the 
usual  reference  of  inquiry. 

Mrs.  Ord  was  soon  after  delivered  of  another  child, 
and  she  died  in  March,  1804,  leaving  six  children  (be- 
sides the  eldest)  entitled  to  the  20001.  each.  The  per- 
sonal estate  consisted  of  stock  in  several  of  the  funds  to 
a  very  large  amount ;  and,  with  accumulations  of  in- 
terest, much  more  than  sufficient  for  the  payment  of  all 
the  legacies,  besides  estimating  the  real  estate  at  a  very 
fair  value,  which  afforded  ample  security  for  payment  of 
such  parts  of  the  six  legacies  of  20001.  each,  as  could 
be  in  any  wise  probable  to  fall  upon  the  personal  estate, 
in  case  of  any  insufficiency  of  the  produce  on  sale  of  the 
real  estate.  The  legatees  joined  in  an  application  for 
payment  of  one  moiety  of  their  legacies.  The  court 
finally  ordered,  upon  the  confirmation  of  the  master's 
report,  that  one-third  of  the  legacies  should  be  paid. 

This  case  differs,  fronj  the  foregoing  in  the  caution 
above  suggested  relative  to  charity  legacies ;  these  were 
all  separately  given,  and  not  charged  upon  the  residue : 
the  real  estate  had  first  been  otherwise  disposed  of,  and 
the  residue  was  given  to  one  of  the  charities.  The  dis- 
position of  the  real  estate,  in  sums  of  20001.  among  six 

children, 


i 
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children,  with  the  charge  of  any  insufficiency  upon  the 
personal  estate,  did  not  require  the  court  to  marshal  any 
part  of  the  testator's  assets  for  the  charities ;  but  only  a 
due  caution  in  restraining  the  payments  to  them,  until 
tbe  proper  period  for  the  sale  of  the  real  estate;  lest  the 
personal  fund  should  be  untimely  exhausted,  and  the  cha- 
rities be  served  before  the  testator's  children* 


SECTION  XII. 
Of  tnrgllment. 

Unless  such  gifts f  &c]  The  whole  tenor  of  this 
statute  applies  to  gifts  to,  and  not  to  purchases  made  by, 
charitable  institutions;  and  as  it  limits  such  gifts  of 
lands  to  be  effectuated  by  deed,  indented  at  least  twelve 
calendar  months  previous  to  the  decease  of  the  donor, 
and  inrolled  within  six  calendar  months  after  its  execu- 
tion, it  of  consequence  makes  void  all  devises  of  land 
by  last  will  to  such  purposes;  and  it  directs  all  gifts 
of  stocks  in  the  public  funds,  to  be  laid  out  in  the  pur* 
chase  of  lands,  shall  be  transfered  six  calendar  months  * 
previous  to  the  donor's  death,  &«.  It  does  not  therefore 
restrain  either  the  conveyance  of  lands  to  a  charity,  in 
the  first  instance ;  or  to  future  trustees  for  the  same  use9, 
when  once  vested.  Such  trustees,  although  they  may  be 
grantors  for  the  purposes  of  such  subsequent  conveyances, 
are  not  donors ;  and  are  only  requested  to  join  ih  such 
acts,  in  order  to  prevent  the  lands  descending  to  the  heirs- 
at-law  of  the  last  survivor,  which  in  all  such  case*  if 
attended  with  expense  and  difficulty.    The  words  of  the 

2  a  /  statu*, 
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statute,  "  donor  pr  grantor,"  are  here  synonimous  \  and 
as  they  apply  solely  to  the  benefactor,  cannot  be  con* 
strucd  to  restrain  any  such  conveyance  from  trustees, 
or  to  require  that  in  order  to  reader  valid  their  convey- 
ance, they  should  survive  such  an  act  twelve  calendar 
months^ 

This  statute  prescribes  that  this  grant  should  be  attested 
by  two  or  more  witnesses ;  but  the  statute  of  frauds,  29 
Car.  II.  prescribes  three  witnesses ;  and  as  that  was  not 
repealed,  it  seems  that  all  declarations  of  trust  of  real 
estate  for  a  charity,  must  be  in  writing,  and  an  appoint* 
ment  for  such  object*  if  it  is  not  to  operate  till  after  the 
death  of  the  party,  and  respects  real  property,  mast  be 
attested  by  three  witnesses :  for  such  deed  of  appoint- 
ment is  testamentary,  and  regards,  land,  and  that  is 
Roberts  en  St.   enough  to  bring  it  within  the  statute,  whatever  may  be 

Frauds,  359,  .      f 

note.        its  form* 

After  the  first*  from  one  or  more  retraining  to  *ew 

trustees,  inrolLment  has  not  been  held  to  be  necessary 

under  the  first  <or  third  sections,  for  they  ponfc  *nty  to 

9uch  gtfts  as  are  limited  by  the  first  sedtio*,  arid  &ts 

*    appears  by  the  concluding  words,  "  wade  in  toy  other 

.    manner  or  form,  &c."  but  ftany  hove  <becn  aanolled  foe. 

safety. 

-  ~       Although  {purchases  for  a  valuable  consideration  M 

-    excepted  by  section  fc,  yet  it  bafc  hetin  hcM  <tfa&  iawB- 

went,  though  not  there  excepted,  is  necessary  nadir 

section  1,  in  order  to  make  the  gram  public :  it  is  there* 

fore  implied,  but  it  is  not  meittiotned  in  *be£d  section; 

and  the  "  making  in  any  other  *>a&ner,"  &c.  'applies  to 

the  period  of  twelve  or  six  months.    Heticc  it  shooU 

deem  that  such  a  deed  not  inrolled,  "would  'not  be  <vaid% 

this  section ;  the  voidioce  is  'the  penalty,  and  .penalty 

are  to  be  strieUy  eoristrued;  if  rtbe  adrolh&cttt  oan  be 

•deethtd  any  fait  of  the  fluking  of  the  deed,  Jtithefc 

provided 
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provided  for,  but  if  not,  'then  the  deed  is  not  void  with- 
out  it  \  and  if  so,  then  the  heir-at-law  of  any  donor  or 
vendor  is  still  excluded,  and  trustees  may  convey  a  safe 
title  to  each  other ;  and  this  more  especially  where  it  was 
originally  a  purchase :  this  seems  to  apply  to  a  first  as 
well  as  to  a  future  conveyance.  If  the  first  purchase  deed 
was  inrolled,  the  trustees,  by  future  conveyances  to  the 
same  uses,  do  but  continue  their  trust,  they  cannot  be 
said  to  alienate ;  but  to  avoid  every  construction  of  that 
nature,  as  to  their  alienation,  it  is  most  adviseable  to 
take  the  new  conveyances  from  the  surviving  trustees  to 
themselves  or  one  of  them,  and  the  new  trustees,  for  the 
same  uses  as  were  expressed  in  the  first  deed. 

It  is  reiwurkabte  that  no  cases  appear  by  the  books  to 
have  occurred*  where,  after  gifts  of  lands,  or  of  stocks  to 
be  laid  out  ip  lands  for  charitable  uses,  by  deed  inrolled* 
the  donor  has  died  within  the  time  limited,  on  which 
event  it  is  presumed  the  lands  would  revert  to  the  heir- 
at-law. 

By  the  act  in  1805,  for  aiding  the  augmentation  of  4*  G.  3.  c,«4, 
small  benefices,  gifts  of  personal  estate  to  tjie  governors  fl*  * 
of  Queen  Anne's  bounty,  without  any  deed  inrolled  ox 
not  inrolled,  are  declared  to  be  as  effectual  as  by  deed 
inrolled^  previous  to  this  act :  but  this  doe*  not  alter  or 
aflect  the  law  now  in  force,  respecting  gifts  or  ceuyey- 
anccs  of  land  by  any  deed,  or  the  disposition  thereof)  9/ 
of  any  pergonal  property  by  will. 


*  B  i  CHA?. 
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CHAPTER  II. 


OF  EXEMPTIONS  FROM  THE  STATUTE. 


Either  of  the  two  Universities,  or  the  Colleges  ofEtm, 
9  6S: a*  c' 86'  Winchester }  or  Westminster.']    By  the  exemption  con- 
Uaivenities,&c.  tained  in  the  fourth  section  of  the  act,  in  favour  of  the 
universities,  any  land,  or  personal  estate  to  be  laid  out 
in  land,    may  still  be  disposed  of,  in  trust,  for  their 
benefit,  or  for  any  of  the  colleges  therein,  as  it  might 
have  been  before  the  date  of  this  statute :  but  the  exten- 
sion to  the  colleges  of  Eton,  Winchester,  and  Westfninsterf 
seems  confined  to  any  disposition  "for  the  better  support 
,       "  and  maintenance  of  the  scholars  only  upon  the  foun- 
"dations;"  so  that  if  lands,  or  personal  estate  to  be 
laid  out  in  lands,  were  directed  by  the  will  to  be  applied 
for  any  other  purpose  in  those  colleges,  the  devise  would 
•  be  void; 

Sec  ante.  ch.  i.     Exemptions  have  likewise  been  since  granted  at  dif- 

SCCt  2» 

jferent  times  by  royal  charter,  under  the  authority  of  7 
and  8  Win.  IIL  c.  37.  and  by  statute  to  several  institu- 
tions of  charity,  and  other  corporations ;  a  few  of  which 
it  may  be  sufficient  to  mention. 

Theife  are  also  other  institutions  which  have  continued 
to  enjoy  estates  under  former  statutes  or  licenses,  previous 
to  the  date  of  this  act.  I  have  traced  them  where  it  ap- 
peared to  be  necessarily  within  the  plan  of  this  work, 
and  where  their  privileges  have  been  confirmed  or  ex- 
tended by  subsequent  statutes ;  many  of  which  relate  to 

their 
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their  powers  of  granting  leases,  and  those  will  therefore 
be  found  in  Part  HI.  ch.  ii.  postea. 

The  act  for  establishing  and  well  governing  the  hospital  "Geo.  a.  cat. 
or  infirmary  at  Bath,  for  the  benefit  of  poor  persons  who  Ante.  305*. 
may  require  to  drink  the  medicinal  waters  there,  incor-  *ith  to^T* 
poraies  the  governors  with  directions  for  the  reception  of 
patients,  who  are  not  to  obtain  a  settlement  by  their 
admission.    Provides  that  the  money  which  shall  arise 
by  sale  of  lands,  &c.  shall  be  laid  out  in  the  purchase  of 
others  for  the  use  of  the  corporation ;  and  prescribes  the 
venue  in  all  actions  to  be  laid  in  the  county  of  Somerset. 

The  utility  of  this  infirmary  having  been  made  suffi- 
ciently manifest  to  induce  further  encouragement,  an  act 
was  passed  in  1 779,  empowering  the  corporation  to  take 
and  acquire  and  hold  any  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  land*,  Sec.  pursuant  to  any  will 
or  otherwise,  according  to  the  limitations  of  the  fore* 
going  act ;  and  devises  were  declared  valid,  although  not 
made  conformable  to  the  statute  of  mortmain.  i»Geo.  3.  caa. 

The  words  in  the  act  are  to  be  considered  as  in  a  9  Vezey,  53. 
charter.    The  charter  of  incorporation  was  only  granted    *** v*      ** 
by  parliament  to  avoid  expence  to  the  promoters  of  the 
charity,  who  were  forced  to  apply  to  parliament  for  soma 
other  powers,  which  the  crown  could  not  grant :  there- 
fore the  charter  was  inserted  in  the  act,  and  is  to  be  con-  ,  <- 
strued  as  any  other  charter  given  by  the  king  only.   This. 
particular  clause  was  inserted  to  avoid  the  trouble  of  ap- 
plying for  a  license  in  mortmain,  and  is  to  be  considered 
as  such  a  license :  the  governors  are  thereby  empowered 
to  take  lands  to  such  a  value,  but  still  with  a  proviso 
jthat  they  are  granted  to  them  in  the  manner  prescribed 
by  that  law. 

The  London  hospital,  in  Whitechapel-road,  was  incor-  *a  G.  *. 9  Dec. 
pouted,  A.  D.  1759,  by  royal  charter,  granting  to  the       ad. 

2  b  S  governors, 
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governors,  and  their  successors,  to  be  for  ever  thereafter 
persons  able  and  capable  in  law,  and  to  have  power, 
notwithstanding  the  statutes  of  mortmain,  to  purchase, 
have,  take,  hold,  receive,  and  enjoy,  to  them  and  their 
successors,  manors,  messuages,  lands,  rents,  tenements, 
annuities,  and  hereditaments,  of  what  nature  or  kind 
soever,  in  fee,  kad  in  perpetuity,  or  for  terms  of  lives 
or  years,  not  exceeding  the  yeaVly  value  of  40001.  in  all 
issues  beyond  reprises,  so  far  as  they  are  not  restrained 
by  law ;  and  all  manner  of  goods,  chattels/  and  things 
whatsoever,  of  what  nature  or  value  soever,  for  the  beu 
ter  support  and  relief  of  the  poor  under  their  care.  And 
also  to  sell,  grant,  demise,  exchange,  and  dispose  of 
any  of  the  same  manors,  messuages,  lands,  rents,  tene- 
ments, and  hereditaments,  Whereof  or  wherein  they  shall 
have  any  estate  or  interest.  And  with  full  license,  power, 
and  authority  to  any  person  or  persons,  bodies  politic  or 
corporate,  their  heirs  and  successors  respectively,  to  give, 
grant,  sell,  alien,  assign,  devise,  bequeath,  or  dispose 
of  in  mortmain,  in  perpetuity  or  otherwise,  to,  or  to  the 
use  and  benefit  of,  or  in  trust,  for  the  governors  of  the 
London  hospital,  and  their  successors  and  assigns, 
manors,  messuages,  lands,  tenements,  rents,  heredita- 
ments, annuities,  sum  and  sums  of  money,  goods,  and 
chattels  whatsoever,  not  exceeding  the  yearly  value  of 
40001.  above  all  charges  and  reprises  for  the  charitable 
purposes  above-mentioned,  in  any  manner  not  repugnant 
to,  or  made  void  by  the  statute  passed  in  the  9th  of 
tjto.  II.  c.  36* 
Foundling  Hm.  '^le  F°una,Kng  hospital  was  established  at  the  instance 
of  Tbom&s  Coram,  Esq.  by  royal  charter,  in  lfcO,  and 
incorporated  by  the  style  of  "  The  Governors  and 
Guardians  of  the  Hospital  for  the  maintenance  and  edu- 
cation of  exposed  and  deserted  young  Children :"  d* 

powers 
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powers  of  the  charter  were  enlarged  and  confirmed  by  an 
act  of  parliament  of  the  same  year,  whereby  the  gover- 
nors are  empowered  to  purchase  and  hold  lands  to  the  "  G-  *•  c  *»• 
value  of  40001.  per  annum,  and  their  land-tax  is  not  to 
be  raised  above  what  was  paid  in  1739,  notwithstanding 
improvements.  The  children  received  and  educated  there 
gain  no  settlement;  and  the  house  and  premises  are 
exempted  from  parish  fees  of  christenings  and  burials : 
the  corporation  may  have  a  chaplain,  &c.  and  convey- 
ances are  to  be  approved  by  the  lord-chancellor,  &c. 

In  174f ,  the  buildings  were  begun  in  Lamb's  Con- 
dait-fiekls;  one  wing  was  finished  in  1745;  the  chapel 
was  begun  in  1747,  and  the  other  wing  in  1749.    Par*  so  G.  9.  c.  09. 
liament  gave  them  10,0001.  in  )  750;  and  a  further  sum  30  g.  a.  c.  20. 
of  30,00Ol.  in  17*7,  besides  some  subsequent  grants.        MaSaicnHo«- 

The  Magdalen  hospital,  for  t^e  reception,  maintenance,  ptol. 
and  employment  of  penitent  prostitutes,  was  founded  in 
the  year  1758,  by  several  persons,  in  Prescot-street, 
Goodman's-fields,  where  its  support,  and  the  number  of 
applicants  for  reception,  so  much  increased  in  the  space 
of  ten  years,  that  it  became  necessary  to  remove  it 
Robert  Dingley  and  Philip  MMoway,  Esqrs.  were  seized 
in  fee-simple  of  six  acres  of  land,  lying  dispersed  in  the 
open  and  common  fields  called  St.  George's -fields,  in 
Surrey,  in  trust,  for  the  purpose  of  erecting  a  new  hos- 
pital there,  but  they  had  not  power  to  make  sueh  ex- 
changes as  were  necessary  to  possess  the  whole  in  one 
plot ;  and  divers  persons  had  a  general  right  of  eommen 
for  their  cattle  at  certain  times  in  the  year  upon  these 
six  acres,  promiscuously  with  other  lands  in  the  same 
fields,  which  right  was  sufficient  to  prevent  their  build- 
ing :  they  therefore  were  empowered,  by  an  act  of  incor- 
poration in  1769,  to  admit  all  persons  who  should  pay  0  G.  a.  c.  si. 
at  any  one  time  to  the  treasurer  21 K  or  a  yearly  sum 
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of  5l.  59.  or  more,  and  all  persons  who  should  be  *j>- 
pointed  by  any  general  court,  to  be  governors ;  and  the 
president,  vice-president,  treasurer,  and  governors,  to  b* 
one  body  corporate  and  politic  in  deed  and  inlaw,  by  the 
name  of  u  the  president,  vice-president,  treasurer,  and 
governor  of  the  Magdalen  hospital,  for  the  reception  of 
penitent  prostitutes/9  to  sue  and  be  sued,  to  have,  hold, 
&c.  in  trust,  for  the  benefit  of  the  said  bospita),  all  such 
sums  of  money  as  had  been,  or  should  at  any  time  be 
paid,  given,  devised,  or  bequeathed,  and  without  license 
in  mortnfain,  to  purchase,  take,  or  receive  any  lands, 
tenements,  or  hereditaments,  or  any  estate  or  interest 
arising  or  derived  out  of  any  lands,  tenements,  or  heredi- 
taments, for  the  purposes  aforesaid. 

It  is  also  provided,  that  the  secretary,  chaplain*  phy- 
sician, surgeon,  or  apothecary,  or  any  inferior  officer  of 
the  corporation,  shall  not, during  his  continuance  in  offiqe, 
act  as  governor  at  any  court  or  committee ;  and  that  no 
patient  or  servant  shall  acquire  any  parochial  settlement 
by  admission  or  residence  there* 

All  right  of  common  was  then  extinguished,  and  full 
x  power  given  for  all  such  exchanges  of  lands,  as  should 
be  necessary  for  the  benefit  of  the  hospital. 

i7Gco.3.c.  71.  An  act  for  enabling  the  feoffees  and  trustees  of  aa 
estate .  in  Middlesex,  given  by  Lawrence  Sheriff,  E$<[. 
for  the  founding  and  maintaining  a  school  and  alms- 

R,£te.S£r1'  houses  at  Rugby,  in  Warwickshire, .  to  sell  part  of 
their  estate,  or  to  grant  leases  of  the  whole  or  any  part  of 
it,  to  purchase  in  mortmain,  not  exceeding  1001.  pel 
annum. 

Downing  college,  established  by  his  majesty^s  charter, 
dated  22d  of  Sept.  1800,  for  the  erection  of  which  a 
piece  pf  land,  called  Doll's  Close,  was  purchased  aad 
conveyed  to  trustees,  but  in  tip  foUo wing  year  Uappeartd  ! 

that 


&«Ct.0,  10. 


Col- 


leys* 
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that  it  would  be-  preferable  to  erect  the  college  on  a  dif- 
ferent spot;  and  upon  application  to  parliament,  an  act 
was;  passed,  enabling  them  to  purchase  a  new  scite  of 
ground,  under  the  direction  of  the  court  of  Chancery,  41  Geo.  s. 
and  then  to  dispose  of  Doll's  Close,  and  for  these  pur-  g^  Ante^ao/' 
poses  to  raise  money  on  mortgage.  313. 

A  bequest  to  a  society   for  increasing  clergymen9 s  a  V«. jun.  734. 
livings  in  England  and  Wales  was  held  to  have  been  in-  cmmwvB. 
tended  only  for  Queen  Ann's  bounty,  as  that  society  an- 
swers this  description ;  and  as  all  their  funds  are  laid  out 
in  land,  the  bequest  was  void  by  the  statute  of  mort- 
main. 

By  43  Geo,  III.  c.  107.  after  reciting  the  act  of  Queen  Ante.  73.  ya. 
Ann  for  the  augmentation  of  the  maintenance  of  poor  aUeen§  Ann's 
deigy,  enabling  the  governors  of  Queen  Ann's  bounty     Bounty- 
to  take  gifts  by  deed  inrolled  in  the  manner  prescribed  by 
the  statute  of  27  Hen.  VIII.  5  and  that  the'  operation  of 
this  act  was  considerably  obstructed  by  the  statute  of 
9  GvO.  II.  c.  S&  enacted,  that  so  much  of  the  act  of 
Queen  Ann  as  is  therein- mentioned,  should  remain  in 
full  force,  notwithstanding  the  said  statute  of  Geo.  II. 

It  also  extended  the  power  of  l  Geo,  I.  for  the  ex- 
change of  lands  and  messuages  to  those  belonging  to 
augmented  livings  5  and  in  order  to  promote  residence, 
the  governors  were  empowered  to  lay  out  money  in  these 
lands  in  building,  rebuilding,  or  purchasing  convenient 
and  suitable  residence  for  the  minister,  and  for  vesting 
it  for  ever,  to  that  use.  And  by  the  act  of  43  Geo. 
III.  c.  TO8.  which  immediately  followed,  all  persons 
having  any  estate,  real  or  personal,  by  deed  inrolled  in 
En^and,  according  to  27  Henry  VIII.  and  in  Ireland 
by  to  Car.  I.  or  by  will,  duly  executed,  three  calendar 
months  before  the  donor's  decease,  were  authorised  to 
▼est  the  same,  not  exceeding  fire  acres,  01  of  personal 

estate. 


S7S  OF  MORTMAIN  AND  CHARITABLE  USES.    Parti!. 

estate,  not  exceeding  5001.  towards  erecting,  rebuilding, 
repairing,  purchasing,  or  providing  any  church  or  chapel 
where  the  liturgy  and  rites  of  the  united  church  shall  be 
observed,  or  any  mansion-house  for  the  residence  of  any 
minister  of  the  said  united  church,  officiating  or  to  offi- 
ciate in  any  such  church  or  chapel,  or  of  any  out-build- 
ings, offices,  churchyards,  or  glebe,  and  to  be  applied  ac- 
cording to  the  will  of  the  benefactor  with  the  approbation 
of  the  ordinary  ;  anil  in  default  of  sucfh  direction,  in 
such  manner  as  the  patron  and  ordinary  shall  direct  with 
consent  of  the  incumbent ;  with  full  capacity  to  purchase 
and  take,  as  well  from  the  donors  as  from  the  venders, 
any  lands  or  goods,  without  any  license  or  writ  of  ad 
F.  N.  B.  &2&.  7*°^  damnum,  the  statute  of  mortmain,  or  any  other 
ViTichan  345  statute  or  law  notwithstanding;  but  this  is  not  to  extend 
*m.  to  enable  any  minors,  insane,  or  femes  covert,  without 
their  husbands,  to  make  any  such  alienations. 

That  no  more  than  one  such  gift  shall  be  made  by  any 
one  such  person ;  and  if  they  exceed  the  above  value  they 
shall  be  valid  only  for  so  much  ;  and  the  lord-chancellor 
may,  on  petition,  reduce  the  gift  and  allot  the  land. 

No  glebe,  containing  upwards  of  50  acres,  shall  be 
augmented  with  more  than  one  acre,  and  any  excess  shall 
be  reduced  in  like  manner. 

Power  is  also  given  to  grant  or  exchange,  and  hold 
any  lot  of  land  not  exceeding  one  acre,  lying  contiguous 
and  convenient,  to  be  annexed  to  any  church,  chapel,  or 
house  of  residence. 
45  G.  s.  e.  84,  And  in  1805,  by  a  subsequent  statute,  the  bishops  are 
directed  to  enquire  and  certify  to  the  soqiety  the  value  of 
'  benefices,  and  return  the  result  of  their  investigation  into 
the  exchequer ;  and  the  society  are  empowered  to  act  as 
they  were  before  enabled  respecting  livings  not  returned 

ijito  the  exchequer ;  but  this  is  not  to  alter  or  afreet  such 

certificates, 
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certificates  as  were  so  returned,  for  ascertaining  what 
livings  were  to  be  discharged  from  first  fruits  and  tenths, 
so  far  as  they  relate  to  first  fruits  and  tenths. 

And  in  order  to  facilitate  the  intentions  of  all  persons 
who  might  be  disposed  to  contribute  to  the  augmentation 
of  such  livings  as  are  within  the  object  of  the  bounty, 
this  act  empowers,  all  persons  having  in  their  own  right 
any  money  or  personal  estate  whatsoever,  at  their  will  or 
pleasure  to  give  or  vest  the  same  in  the  society,  to  be  by 
them  disposed  of  according  to  law,  without  any  deed, 
either  inrolled  or  not  inrolled,  as  they  could  have  done  by 
deed  inrolled  or  otherwise  before  this  act \  but  this  statute 
does  not  extend  to  alter  or  affect  the  law  in  force  respect- 
ing the  gift  or  conveyance  of  lands  by  any  deed,  or  the 
disposition  thereof,  of  of  any  personal  property  by  will  • 
The  society  has  been  noticed,  and  its  interests  regarded 

by  several  subsequent  statutes  not  immediately  relevant 

to  the  object  of  this  work. 


CHAF. 
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CHAP.    III. 


OF     ADVOWSONS. 


v  Geo.  a.  c.  as.      No  College  which  doth  or  shall  bold  so  many  Advow- 

Seet.*.         sons,  &C.1    Advowson   is  an  incorporeal  hereditament, 

and  consists  of  the  right  of  presentation  to  a  church  or 

ecclesiastical  benefice:  and  he  who  has  this  right  is  the 

i  inst.  iig.  '  patron.  For  when  lords  of  manors  first  built  churches 
on  their  own  demesnes,  and  appointed  the  tithes  of  those 
manors  to  be  paid  to  the  officiating  ministers,  which  be- 
fore were  given  to  the  clergy  in  common  (from  whence 
arose  the  division  of  parishes)  the  lord  who  thus  built  a 
church,  and  endowed  it  with  glebe  or  land,  hkd  of  com- 
mon right  a  power  annexed  of  nominating  such  minister 
as  he  pleased,  provided  he  were  canonically  qualified  to 
officiate  in  that  church  of  which  he  was  the  founder, 
endower,  maintainer,  or  in  one  word,  the  patron. 

Gs§  tv*  w  ^e  Present  universities  of  Europe  wjere  originally, 
Na.  ioo.  °  the  greater  part  of  them,  ecclesiastical  corporations,  in- 
stituted  for  the  education  of  churchmen;  they  were 
founded  by  the  authority  of  the  Pope,  and  were  so  im- 
mediately under  bis  protection,  that  their  members,  whe- 
ther masters  or  students,  had  all  of  them « what  was  then 
called  the  benefit  of  clergy,  that  is,  were  exempted  from 
the  civil  jurisdiction  of  the  countries  in  which  their 
respective  universities  were  situated,  and  were  amenable 
only  to  the  ecclesiastical  tribunal,    Edw.  I.  the  English 

4Bl.  Com.  430.  Justinian,  according  to  Sir  Matthew  Hale,  made  effectual 
provision  for  the  recovery  of  advowsons  and  presentations 

to 
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to  churches  as  temporal  Tights,  in  which,  before,  the  law  Hale't  Hist.  C. 
was  "  infinitely  lame  and  defective"  by  Stat. West,  3  c.  5.     Serj.  Run- 
IS  Edw.  I.  c.  5.    A.  D.  1285.  fting;ton- 

In  7  R.  II.  a  statute  was  made  (c.  1 8.)  for  the  restraint 
of  aliens  to  take  any  benefices  or  dignities  ecclesiastical, 
or  farms  or  administration  to  them  without  the  king's 
special  license,  upon  pain  of  the  statute  of  provisors> 
which  being  remedied  by  a  former  statute,  where  the 
alien  took  it  to  his  own  use ;  it  is  by  that  statute  reme- 
died, where  the  alien  took  it  to  the  use  of  another ; 
though  probably  it  might  be  intended,  if  any  other  pur- 
chased to  the  use  of  an  alien ;  and  that  the  words, "  as  to 
the  use  of  another,"  should  be  "  or  any  other  to  his  use." 
In  15  Rich.  II.  c.  5.  a  statute  was  made  for  the  relief  of 
lords  against,  mortmain,  where  feoffments  were  made  to 
the  use  of  corporations ;  and  an  ordinance  was  made, 
that  for  feoffments  past  the  feoffees  should  before  a  day . 

.,  .         i-  i  ••  ■  Lord  Bacon's 

either  purchase  license  to  amortise  them,  or  ahene  them     Reading  on 
to  some  other  use,  or  other  feoffments  to  come,  or  they-    utw/by* 
should  be  within  the  statute  of  mortmain .*  Rowe,™. 

As  the  statutes  of  mortmain  had  prevented  the  clergy 
from  having  the  land  itself,  it  seems  likely,  since  they 
were  masters  of  the  civil  law,  that  the  ususfructus  of  that 
law  suggested  to  them  the  possibility  of  their  still  being 
able  to  have  the  benefit  of  the  land,  although  they  were 
debarred  from  having  the  land  itself;  and  that  the  plan 
which  they  hit  upon  was,  to  take  shelter  under  the  laity, 
and.  get  feoffments  made  to  laymen  for  their  own  use ; 
and  by  that  mean  they  enjoyed  the  profits  of  the  land ;  R0We»8  j,0r4 
but  still  they  had  no  mode  of  enforcing  an  execution  of  ^aconon  * 
the  trait  which  had  been  reposed  in  the  feoffee. 

*  Uses  tie  of  a  very  ancient  date  indeed,  even  before  the  statute  of 
Mortmain.— Rowc's  Notes  on  Lord  Bacon,  lot . 

The 
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S  Smith'!  W. 
N.  155. 


3  Smith's  W. 
N.  160. 


The  same  observations  are  in  many  respects  applicable 
to  advowsons. 

Dr.  A.  Smith,  who  speaks  without  any  extraordinary 
bias  in  favour  of  the  universities,  says,  that  "  the  cha- 
ritable foundations  of  scholarships,  exhibitions,  bursaries, 
&c.  necessarily  attach  a  certain  number  of  sjtudents  to 
certain  colleges,  independent  altogether  of  the  merit  of 
those  particular  colleges,  were  the  students,  upon  such 
charitable  foundations,  left  free  to  choose  what  college 
they  like  best,  such  liberty  might  perhaps  contribute  to 
excite  some  emulation  among  different  colleges." 

Bvtf  to  this  it  may  be  remarked,  that  the  right  of  pre- 
sentation to  benefices,  which  has  been  vested  in  or  pur* 
chased  by  many  colleges  offers  a  considerable  stimulus 
to  this  laudable  emulation  j  and  to  have  finally  rewarded 
the  labours  of  men  who  have  proved  ornaments  to  the 
English  church. 

Advowsons  being  an  .inheritance  incorporeal,  and  not 
lying  in  manual  occupation,  cannot  therefore  pass  by 
livery,  but  may  be  granted  by  deed  or  will ;  but  this  does 
not  extend  to  ecclesiastical  persons  who  are  seized  of 
advowsons  in  right  of  their  churches,  nor  to  masters  and 
fellows  of  colleges,  nor  to  guardians  of  hospitals,  who  are 
seized  in  right  of  their  houses  ;  and  who  are  all  entitled 
to  their  writs  of  darien  presentment,  &cc.  By  13  Ed.  I* 
st.  1.  c.  $.  s.  4*  all  these  being  restrained  (the  bishops 
by  1  Eliz.  c.  19.  and  the  rest  by  13  Eliz.  c.  10.)  from 
making  any  grants  but  of  things  incorporeal,  of  which  a 
rent  or  annual  profit  may  be  reserved  j  and  of  that  sort 
advowsons,  and  next  avoidances  which  are  incorporeal  and 
lie  in  grant,  cannot  be.  And  therefore  such  grants^  how- 
ever confirmed,  are  void  against  the  successor,  though 
they  have  been  adjudged  to  begood  against  the  grantors, 
i  Bam.  Eoci.p.  as  bishop,  dean,  master,  or  guardiap*  d w*>g  their  ow* 
times. 
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An  advowsou  in  esse  is  different  from  the  patronage  1  Ca.  Cha.  aw. 
of  an  hospital  newly  created  5  for  the  land  or  an  ad-     Atkm  v. 
vowson  no  desultory  kind  of  inheritance  can  be  limited    Monta*ue* 
without  act  of  parliament ;  because  then  he  who  had 
the  right  could  not  always  know  against  whom  to  seek 
his  remedy »  but  of  the  patronage  of  an  hospital  newly 
founded,  there  can  be  no  precedent  right,  and  therefore 
at  the  very  first  institution  it  may  be  limited  as  the  king 
pleases,  like  the  case  of  a  rent  de  novo. 

The  statute  12  Ann.  st.  2.  c.  is.  which  forbids  the  1  Born.?cel.t. 
purchase  of  advowsons,  is  held  to  be  confined  to  cler- 
$ymea  only,  either  as  to  purchasing  themselves,  or  in  the 
nine  of  any  person  in  trust  for  them  ;  all  other  persons, 
therefore,  continue  to  purchase  next  avoidances,  as  they 
did  before,  and  to  present  to  the  living,  without  fear  of 
the  consequences  attached  to  simony. 

Ffom  all  these  considerations,  but  particularly  as  ad- 
vowsons  are  heritable  property,  they  are  also  devisable  ; 
and  *s  the  .presentation  is  entirely  incorporeat,  and  de- 
nies no  .return  out  of  the  profits  or  rents  of  land,  so  as  to 
savourtf  the  realty,  1  am  inclined  to  think  that  such  a 
bequest  to  any  charitable  society  would  be  maintained 
by  theoonrt ;  and  this  with  more  certainty,  if  the  -charity 
ware  /incorporated ;  because  in  that  case  its  permanence 
would  preclude  any  doubt  .about  there  being  always  an 
•existing  patron  to  ,preseot  a  new  clerk  upon  every  avoid- 
ance, without  the  danger  of  lapse. 

jfy-the  fifth  section  of  the  statute  Q  Geo.  II.  c  30. 
oell^ges'whkfa  were  [possessed  of  .as  many  .advowsons  of 
-Gcdlesifctftical  benefices  as  were  equal  in  number  Xo  one 
moiety  *>f  <tbe  number  of  their  -fellows  or  students  .iqpon 
the  foundation,  were  'rendered  incapable  of  purchasing, 
Jao&vipg,  or  lioldiqg  any  others,  ^icc^pt  such  mm  wese 
given  for  the  benefit  of  the  headships  thereof,  ~ 

Thia 
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This  was  provided  lest  the  successions  should  happen 
so  rapidly,  as  that  fit  members  might  not  be  left  either  to 
govern  the  college,  or  to/ succeed  to  the  vacant  benefices. 
iBut  it  was  found,  after  the  experience  df  nearly  seventy 
years,  that  the  restriction  rendered  that  succession  too 
slow  ;  and  that  the  removal  of  it  would  have  a  tendency 

45  Geo.  3.  c.  to  promote  learning,  and  to  provide  a  better  supply  of  fit 
and  competent  parochial  ministers ;  it  was  therefore  re- 
pealed in  1805. 

The  extent,  however,  of  this  clause,  and  indeed  of  the 
whole  statute,  having  undergone,  a  very  full  discussion 
before  Lord-keeper  Henley,  in  1757,  upon  the  case  of 
Mr.  Tancr&Fs  will,  it  may  not  require  an  apology  for 
retaining,  from  the  first  edition  of  this  work,  that  case  at 

i  Black  Rep.oo.  length,  however  it  may  be  affected  by  the  late  act  of  45 

Arab.  851.  °   _L  J 

Geo.  III. 

Mr.  Tancred,  by  deed  in  1721,  conveyed  his  estate 
to  feoffees  to  the  use  of  himself  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  certain  offi- 
cers of  Christ's  college,  Cambridge!,  to  maintain  certain 
students  there,  in  the  sciences  of  physic  and  divinity) 
and  four  students  of  the  law  at  Lincoln's  Inn,  and  also 
certain  pensioners,  viz.  decayed  merchants,  soldiers,  and 
'  clergymen,  who  .should  reside  in  his  capital  house  at 
Wicksley.    By  his  will  in  1746,  duly  executed,  he  con* 
firms  this  deed;  but  fearing  the  statute  of  mortmain  of 
9  Geo.  II.  might  defeat  the  uses  thereof,  he  orders  thkt 
in  case  the  said  uses  or  any  of  them  should  be  contrary 
to  law,  the  estates  so  settled  should  go  to  the  fellows  *n& 
scholars  of  Christ  and  Caius  college,  to  be  divided  in 
certain  proportions  for  the  augmentation  of  their  stipends. 
On  an  information  to  establish  this  charity,  at  the  rela- 
tion of  Christ  college,  against  the  heirs-at-kw,  there 

arose  two  questions : 

1.  Whether 
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« 

I.  Wbether-this  was  a  conveyance  to  charitable  uses 
trader  the  statute  of  Elizabeth,  and  therefore  to  be  aided 
by  this  court? 

f .  Whether  it  fell  within  the  purview  of  the  statute 
of  mortmain,  9  Geo.  II.  and  was  therefore  a  void  dis- 
position ? 

Per  Henley  1  Keeper: — The  conveyance  of  1721  is 
admitted  to  be  defective ;  the  use  being  limited  to  certain 
officers  of  the  corporation,  and  not  to  the  corporate  body: 
and  therefore  there  is  a  want  of  persons  to  take  in  per- 
petual succession. 

The  only  doubt  is,  whether  the  court  should  supply 
this  defect,    for  the  benefit  of  the  charity,    under  the 
statute  of  Elizabeth.     And  I  take  the  uniform  rule  of 
this  court  before,  at,  and  after,  the  statute  of  Elizabeth, 
to  have  been,  that  where  the  uses  are  charitable,  and  the 
f  arson  has  in  himself  full  power,  to  convey^  the  court  will. 
aid  a  defective  conveyance  to  such  uses :  thus  the  devises 
to  corporations  were  void  under  the  statute  of  Henry  34  an  l  ns  h.  s. 
VIII.  yet  they  were  always  considered  as  good  in  equity^       c%  ** 
if  given  to  charitable  uses.    There  is  here  no  doubt  of 
Mr.  Tancred's  power  to  convey,  and  the  uses  are  truly 
charitable  and  truly  proper  in  themselves,  the  education 
of  poor  scholars  in  the  university,  students  at  the  inn9 
of  court,  and  poor  persons  in  his  own  house.     There- 
fere,  however   unbecomingly    Mr.  Tancred    expressed 
himself  in  his  will,  with  respect  to  his  relations  (and  in- 
deed he  seems  to  have  cast  off  all  natural  affection),  and 
however  reluctant  I  may  be  to  establish   a  disposition 
made*  under  this  turn  of  mind,  yet  sitting  here  judicially, 
I  am  obliged,  by  the  uniform  course  of  precedents,  to 
assist  this  conveyance;  and  more  especially,  because  it  a  tefecTive*^ St 
is  the  peculiar  province  of  a  court  of  equitv.  to  protect  S?nv^f?^  *> 
*nen  in  the  freedom  of  disposing  of  their  property,  which 

2  c  is 
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is  a  point  of  the  utmost  importance  in  a  trading  country. 
This  conveyance,  therefore,  being  established  under  the 
statute  of  Elizabeth,  we  are  next  to  consider  how  it  is 
affected  bv  9  Geo.  FI. 

Mr.  Tancrcd,  by  his  will,  makes  a  disposition  byway 
of  substitution  :  "  In  case  the  dispositions  are  within 
u  the  statute  of  mortmain^  then  to  the  fellows,  &c.  of  the 
"  two  colleges."  The  relators  admit;  that  part  of  the 
disposition  is  void  with  regard  to  the  pensioners  and  law 
students;  but  then  they  contend  that  the  substitution 
must  take  place  by  reason  of  the  exception  of  the  univer- 
sities and  their  colleges  in  the  statute.  The  defendants 
(the  heirs-at-law)  contend  that  all  is  void,  as  well  the 
substitution  as  the  original  uses;  because  the  devise  is  not 
to  the  body  corporate,  but  only  to  the  particular  fellows 
in  their  personal  capacity.  No  cases  have  been  cited 
on  either  side:  we  must  therefore  form  an  original 
construction  of  this  clause  in  the  statute  of  mortmain. 
And  my  opinion  is,  first,  that  this  is  a  devise  for  the 
Exception  as  to  benefit  of  the  whole  body  corporate  :  secondly,  had  it 

™thdi^" not  bccn  *°>  *  should  sti11  havc  thought  that  the  legis- 
nottojnake      1  at ure  intended,  by  the  exception  in  the  statute,  to  saw 

them  trustees  .  '  l 

tor  other  uses,  a  devise  for  the' benefit  of  particular  members,  as  well  as 
of  the  whole  body.  The  legislature  meant  to  except 
such  devises  as  were  really  and  bon&  fide  far  the  benefit 
of  colleges;  not  those  in  which  the  legal  interest  only  | 
passes  to  the  college,  in  trust  for  other  charitable  uses; 
for  then  the  statutes  of  mortmain  might  be  defeated  . 
everyday.  And  this  devise  is  for  the  benefit  of  the 
whole  society,  even  of  the  master  himself,  who  must 
pass  through  a  fellowship,  and  partake  of  Mr.  Tan- 
cred's  bounty  in  his  progress  towards  the  headship*  Be* 
sides,  we  all  know  that,  in  these  houses  of  education, 
any  encouragement  for  youth  to  enter  into  a  particular 

college, 
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college,  is  a  general  benefit  of  profit  to   the    whole 

society. 

The  legislature  has  thrown  no  restraint  on  these  gifts 
when  made  to  the  body  corporate  of  either  university,  or 
to  colleges  already  established  there  ;  intending  not  to 
increase  the  number  of  foundations,  but  to  have  those 
better  endowed  which  are  already  established*  They 
judged  that  leaving  this  path  open,  would  not  for  some 
time  be  liable  to  much  inconvenience :  but  when  they 
saw  an  inconvenience,  they  restrained  even  gifts  to  col* 
leges.  Livings  are  grantable  to  these  bodies,  only  till 
they  amount  in  number  to  a  moiety  of  the  fellows ;  lest, 
if  the  succession  be  rendered  too  r^pid,  there  should  not 
be  persons  left  of  a  sufficient  age,  temper,  and  discretion, 
to  govern  the  society,  and  answer  the  great  purposes  of 
tta  foundation.  This  devise  to  the  fellows  and  scholars 
contains  no  circumstances  that  intimate  any  intent  to 
give  them  the  estate  in  their  personal  capacities.  It  is 
clearly  to  them,  as  members  of  the*  body  corporate,  for 
the  perpetual  augmentation  of  the  revenue  of  themselves 
and  their  successors. 

Therefore  his  lordship  decreed  the  disposition  to  the 
pensioners  and  law  students  void,  under  the  statute  of 
mortmain ;  but  he  established  the  exhibitions  to  the  stu- 
dents in  divinity  and  physic,  and  directed  the  substitu- 
tion to  take  place  for  the  benefit  of  the  fellows  and  scho- 
lars of  Christ  and  Cains  colleges,  in  their  corporate,  not 
their  natural  capacities. 

In  another  case,  fVb&rwood  devised  the  remainder  of  i  v*iey,  ,5*7. 
his  real  and  personal  estate  to  University  College,  Oxon. 
*nd  by  a  codicil  directed  that  the  senior  fellow  should 
be  possessor  of  all  his  estate,  reside  in  his  house  hospi- 
tably, and  sometimes  give  entertainments  to  the  poor, 
*«c.    A  devise  to  a  college  generally  for  their  benefit,  to 

«C2  increase 
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increase  the  foundation,  to  augment  a  headship  or  fel- 
lowship, or  found  a  new  one,  is  a  laudable  charity,  and 
deserves  encouragement;   and  therefore  they  were  ex- 
cepted out  of  9  Geo.  II.— -But  this  is  not  a  devise  of  that 
kind  for  academical  or  collegiate  purposes  :  but  only  to 
establish  somebody  to  live  at  his  house  for  ever,  and  to 
make  his  estate  unalienable.:  answering  no  good  purpose 
to  the  college  or  the  public. 
Atty.  ▼.  Green.     Dr.  Radcliffe,  by  will,   13th  Sept.   1714,  devised  his 
a      49'2'     manor  of  Linton,  and  other  hereditaments  in  York- 
shire, to  his  executors  and  their  heirs,  in  trust,  to  pay 
thereout  yearly  COOl.  to  two  persons,  %o  be  chosen  out 
of  the  university  of  Oxon,  where  they  are  masters  of 
arts,  and  entered   on  the  physic  line,  for  their  mainte- 
nance, &c.  as  travelling  fellows ;  and  the  yearly  surplus, 
for  ever,  for  buying  perpetual  advowsons  for  *he  mem- 
bers.    He  then  charged  several   annuities  on  his  Bucks 
estate,  and  gave  his  lands,  in  Bucks,  &c.  and  all  his 
real  and  personal  estate  charged  with  said  annuities,  &c 
to  his  executors,  their  heirs,  &c.  and  willed  tbat  all  the 
residue  and  surplus  thereof  should  be  applied  by  them 
to  such  charitable  uses  as  they,  in  their  discretion,  should 
;tbink  best,  but  no    paft  to  their  own  use,:  and  desired 
*hatv  if  it  could  be  done  in   law,  his  Yorkshire  estate 
should  be  conveyed  and  settled  by  his  executors  on  the 
-master  and  fellows  of  University  college,  for  ever,  in 
trust,  for  the  performance  of  the  uses  therein  before  de- 
clared. 

An  information  had  been  filed,  and  decree  made,  in 
1716,  that  the  trustees  should  convey  the  Linton  estate 
to  ihe  college ;  which  had  been  done.  The  estate  for 
long  time  did  not  produce  more  than  would  pay  the 
travelling  physicians  ;  but  at  length  producing  a  sur- 
plus, the  tollegs,   in  obedience   to.  the  will,   purchased 

advowsons 
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advowsons  till  they  possessed  as  many  as  the  statute  of  Repealed  abso 

mortmain,    o  Geo.  II.    would   allow;  i.  e.  a  number     g£>%.Ziqi. 

equivalent  to  that  of  a  moiety  of  the  fellows.     A  surplus 

still  continuing  to  arise,  the  college  (under  the  idea  that 

they  could  not  purchase  more  advowsons)  laid  out  part 

in  increasing  the  value  of  the  already  purchased  livings, 

and  in  adding  to  the  income  of  the  headship  of  the 

college. 

The  present  information  was  filed  against  Green,  the 
heir-at-law,  and  the  college,  praying  a  proper  applica* 
tion  of  the  surplus  profits  not  laid  out  in  the  purchase 
of  advowsons  under  the  will. 

The  heir-at-law  claimed  the  surplus  as  undevised, 
and  therefore  a  resulting  trust  for  him.  The  college 
submitted,  whether,  the  devise  being  before  the  mort- 
main act,  they  might  not  purchase  advowsons,  though 
to  a  greater  number  than  that  of  a  moiety  of  their  fel- 
lows:  if  not,  insisted  the  surplus  should  be  applied  to 
other  uses  for  the  benefit  of  the  college,  as  being  the 
nearest  possible  application  to  the  intent  of  the  tes4 
tator. 

The  question  was,  whether  the  operation  of  the  statute! 
of  mortmain,  9  Geo.  II.  can  defeat  this  devise  to  the 
college,  by  raising  a. claim  either  on  the  part  of  the  heir- 
at-law,  or  of  the  crown  ? 

The  court,  on  finding  a  charity  inapplicable  to  the 
intended  uses,  has  never  from  thence  raised  an  use  for 
the  heir-at-law:  he  was,  in  all  events,  intended  to  be 
disinherited.  The  court  has  therefore  applied  the  fund 
to  other  charities  as  neatly  as  possible  to  those  intended 
by  the  testator,  as  by  increasing,  the  number,  of  objects 
where  the  property  has  exceeded  the  number  proposed. 
— As  in  cases  of  alms-  houses ;  Thetford  school  case, 
8  Co.  Rep.  1 30  5  Duke,  78,  &c. 

2  c  3  Where 
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Where  the  charity  cannot  take  place  in  the  same 
form,  it  shall  as  nearly  as  possible,  and  not  -go  to  the 
heirs.  Attorney  v.  Guise,  2  Vera.  266 ;  Ay  let  v.  Dodd, 
t  Atk.  238)  Attorney  v.  Baliol  college;  Attorney  v.  Jofa 
son,  Nov.  1 753,  an  increase  of  tythes  devised  to  cha- 
rity was  decreed  to  extend  the  charity,  and  not  go  to  the 
heir. 

Attorney  v.  Hoare,  1*779  and  1783.     Real  and  personal 

estate  were  devised  to  pay  annuities  to  six  scholars,  and 

•     to  purchase  advowsons  for  Jesus  college. — In  1717,  the 

court  decreed  that  the  heir  should  execute  conveyances 

to  trustees,  for  the  uses  of  the  will. 

On  a  rehearing,  a  balance  in  the  hands  of  receivers 
was  ordered  to  be  applied  to  the  use  of  the  college.  It 
was  now  stated,  that.the  college  had  purchased  as  many 
advowsons  as  the  act  allowed,  and  that  the  heir  had 
never  made  the  conveyance  decreed:  the  information 
was  filed  against  the  then  heirs-at-Iaw,  and  prayed  that 
the  profits  might  be  laid  out  for  the  benefit  of  the  col- 
lege. On  the  cause  being  heard  in  1779,  the  accounts 
Were  directed ;  and  on  further  directions  in  1783,  the 
neirs-at-law  claimed  the  surplus  of  the  rents,  relying 
on  what  Lord  Coke  says,  as  to  the  heir  of  the  fouuder 
taking,  on  failure  of  a  monastery.  Decreed  that  the 
heirs  should  convey  to  such  persons  as  Dr«  Hoare  should 
;  appoint,  having  a  day  given  them  to  shew  cause,  and 

that  the  college  should  lay  a  plan  before  the  master:  so 
that  the  decree  was  complete  against  the  heir-at-law.— 
Attorney  v.  Arnolds  Shower's  Pari*  Cases,  22  j  Baylis  v. 
Church,  %  Atk.  239 ;  Wheeler  v.  Shear,  Mosely,  288 ; 
and  White  v.  White,  \  Bro.  1 2,  were  also  cited  on  the 
jaxne  side. 

Second  point,   as  to  the  restriction  by  the  statute 
from  purchasing  a  greater  number  of  livings,  fee- 
But 
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Put  tbat  point  was  not  finally  determined  in  the  case, 
and,  upon  the  fairest  construction  of  the  statute,  dotft 
sot  appear  to  be  the  meaning  of  the  clause.  The 
statute  was  only  lo  operate  upon  gifts  after  24th  June, 
1736,  and  all  gifts  previous  to  that  time  have  been  held 
good.  The.  clause  as  to  the  number  of  ad  vow  sons  is 
restrictive  of  the  exception  of  colleges,  as  being  able  to 
hold  advowsons;  it  cannot  therefore  be  held  to  be  a 
prohibition  of  colleges  having  more  advowsons  than 
amount,  in  number,  to  a  moiety  of  their  fellows,  but 
only  to  restrain  their  taking  more  by  future  gifts.  If 
other  had  meant  more,  colleges  having  already  more 
advowsons  than  the  moiety  of  their  fellows,  must  have 
lost  so  many  of  their  advowsons  as  exceeded  that  num- 
ber, which  certainly  was  not  the  case.  The  statute 
therefore  did  not  mean  to  diversify  their  right  to  hold 
advowsons  obtained  by  any  former  act,  or  which  they 
possessed  at  the  time.  This  will,  being  made  before  the 
statute,  is  not  affected  by  it.  In  this  case  it  is  purely 
by  accident  that  the  event  has  happened  after  the  statute, 
by  the  increased  rents  of  the  property;  but  the  case  must 
be  the  same  as  if  it  had  been  a  gross  sum  given  previous 
to  the  statute,  to  be  laid  out  in  advowsons.  Suppose  it 
had  been  so,  and  the  money  had  not  been  laid  out,  from 
proper  purchases  not  offering,  the  money  might  be  laid 
out  notwithstanding  the  statute.  The  disposition  might 
still  have  been  legally  made  of  the  money :  money  to 
be  .(aid  out,  in  this  court  is  considered  as  done;  as  in 
the  case  of  money  to  be  laid  out  in  land,  it  is  considered 
as  laud. 

The  college,  however,  thinking  themselves  restrained 
from  purchasing  more  advowsons,  had  laid  out  the 
money  in  the  increase  of  livings  already  purchased,  as 
being  a  purpose  the  most  analogous  possible   to   that 

2  c  4  which 
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which  the  testator  intended ;  and  by  adding  to  the  value 
*  of  the  headship, 

i  Vczey,  534.  Attorney  v.  Wborwood  was  cited  at  a  subsequent  hear- 
ing, as  deciding,  that  where  the  regulations  imposed 
were  inconsistent  with  the  rules  of  the  charity,  it  would 
be  a  resulting  trust  for  the  heir-at-law.  On  the  other 
hand  it  was  contended,  that  whatever  was  not  given 
tp  the  charity  went  to  the  residuary  legatee,  there  being 
an  express  intention  in  the  testator  to  dispose  of  every 
thing:  and  cited  8 Mod.  222,  and  MSS. case,  Goodrigbt 
and  Opie. 

Lord  Tburlowy  chancellor,  said,  the  point  in  question 
was  with  respect  to  the  charity  itself.  The  court  had 
had  a  plan  laid  before  it :  supposing  the  whole  object 
of  the  charity  to  fail,  and  yet  that  the  estate  is  by  the 
will  appropriated  to  charitable  uses,  still  the  will  is  a 
clear  exclusion  of  the  heir-at-law.  It  is  under  this  idea, 
that  many  charities  have  been  disposed  of  under  the 
privy  seal.  Is  then  the  heir  disinherited? — He  is  to 
claim  a  trust  not  resulting  from  the  wilt,  but  from 
the  act  of  the  legislature.  If  there  be  any  case  where 
the  heir-at-law  is  disinherited,  it  must  be  that  where 
the  devise  was  good  at  first.  In  the  first  decree,  the 
devise  was  held  up  till  the  license  to  hold  in  mortmain 
should  be  obtained.  So  it  was  held  by  Lord  Camden, 
in  the  Downing  college  case,  which  license  had  not 
then  been  obtained.  Considering  the  words  of  the  last 
clause  of  the  act,  it  is  difficult  to  make  it  out  that 
there  is  such  a  limitation  as  is  contended  for ;  but  it 
has  been  so  constantly  understood  the  other  way,  that 
I  do  not  think  myself  warranted  to  hold  a  different 
opinion.  I  do  not  see  why  some  arrangement  should 
not  be  made,  by  way  of  exchange  of  advowsons; 
but  it  i*  not  necessary  to  declare  that  hqw.     If  that 

should 
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should  fiul,  the  question  between  the  general  trustees 
and  the  heir-at-law  will  then  arise.  I  confess  it  will 
be  difficult  to  obtain  it  for  the  beir-at-law,  and  per- 
haps as  difficult  for  the  general  trustees.  If  all,  those 
should  fail,  it  may  be  a  question,  whether  it  is  become 
fiscal,  or  will  go  to  the  heir-at-law  as  resulting  to  the 
founder. 


CHAP. 
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CHAP.   IV. 


OF    SCOTLAND. 


pGco.  a.  cat.       Nothing  shall  extend ,  &c.  to  Scotland.*}     The  last  sec- 

mm  fit       A 

Scotland,  &c    **o»  of  the  act  exempts  alt  estate  real  or  personal  in  Scot- 

exempted.     land9  from  the  restraints  already  imposed  on  those  in 

England. 

1734.  The  court  o£  Chancery  of  England   has   no  juris- 

Fr^thofvfdin-  diction  to  enable  it  to  give  any  directions  for  the  dis- 

Aubery.        tribution  of  a  legacy  of  stock  bequeathed  for  the  main- 
Ambl.  930.  °    J  .7 

tenance  of  poor  labourers  in  Edinburgh,  which  belongs 

to  the  courts  of  Scotland ;  and  therefore,  in  such  a  case, 

the  stock  was  ordered  to  be  transferred  to  such  persons 

as  the  parties  should  appoint,  to  be  applied  to  the  uses 

of  the  will.  # 

1Br0.Cha.Rep.      There  is  a  case  already  cited  in  page  155,  where  an 

estate  in  Ireland  was  devised  to  charitable  uses  in  Ireland. 

I  have  met  with  none,  where  estates  either  in  Scotland 

or  Ireland  were  devised  to  charities  in  England  ;  though 

it  is  presumed,  if  the  charities  were  incorporated,  and  so 

become  capable  of  taking,  -such  a  devise  would  not  be 

void  by  the  formec  clauses  of  this  act.    Upon  the  same 

principles,  a  devise  of  lands,  or  of  a  rent  charge  on  lands 

in  the  West  Indies,  to  a  charity  in  England,  is  good. 

Instances  0/  the  latter  have  occurred,  and  the  executors 

or  beirs-at-law  never  thought  of  contesting  the  devise 

against  the  charity. 
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PART  III. 

Off  SEVERAL  INCIDENTS  TO  COLLECEt  AMD  CHARITABLE 

INSTITUTIONS. 


CHAP.     I. 
Of  VISITATION. 

X  HERE  is  no  constitution  established  in  society,  with- 
out  a  power  being  vested  somewhere,  either  declared  or' 
implied,  for  redressing  its  grievances  or  abuses:  in 
nations  this  power  generally  belongs  to  the  party  invested 
either  with  the  legislative  or  the  executive  branch  of 
government :  in  inferior  communities,  it  often  depends 
on  the  will  of  their  founders,  not  repugnant  to  the  laws 
of  the  land ;  or  when  this  is  not  declared,  the  right  de- 
volves upon  the  executive  power. 

There  are  two  sorts  of  corporations :  1 .  Those  that  are 
for  the  public  government;  and,  2.  Those  that  are  for 
Private  oharities :  the  first  of  these  are  governed  by  the 

common 
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common!  law,  but  the  second  is  the  creature  of  the 
founder,  and  governed  by  bis  private  laws — not  that  the 
particular  persons  are  exempted  from  the  common  law, 
but  the  body  in  general  is ;  and  as  .these  arc  private  laws, 
they  are  in  ihe  nature  of  trusts,  and  the  breach  of  them 
is  not  a  crime  cognizable  by  the  common  law. 
Rex  t.  Bentiey.  The  king's  power  of  pardoning,  arises  from  his  having 
MGeo!!?.'lUB. tne  executive  power  in  him;  and  though  the  king  may 
be  founder,  yet  the  breach  of  his  private  statutes  is  not 
a  crime  against  the  crown;  crimes  pardoned  are  such  as 
are  against  the  public  laws  and  statutes  of  the  realm, 
whereas  these  are  in  the  nature  of  domestic  rules,  for  the 
better  ordering  of  a  private  family  :  and  although  the  vio- 
*  lation  of  the  statutes  may  be  done  by  several  in  conjunc- 
tion) yet  each  are  punishable  in  his  individual  capacity 
(as  in  the  case  of  every  Tort),  and  prohibition  will  not 
on  that  ground  lie  against  the  visitor. 

Powers  given  to  an  office  and  to  successors,  without 
name,  vest  in  the  successors,  without  the  words  "for 
the  time  being."     When  the  crown  has   appointed  a 
general  visitatorial  authority,  and  the  party   afterwards 
acts  as  a  special  visitor,  under  the  statute  of  43  Eliz.  a 
prohibition  will  lie  from  K.  B.;  for  being  before  appoint- 
ed general   visitor,    there   remained    no  further  power 
in  the  crown  with  regard  to,  enlarging  the  visitatorial 
authority. 
Bcntley  t.  Bp.       Wherever  a  visitor  proceeds  contrary  to  his  citation^  or 
1  Barnard.  192.  "mfl»cts  penalties  different  to  those  which  the  statutes  prc- 
1720..        scribe,  the  court  of  K.  B.  always  grants  a  prohibition. 
Whether  a  visitor  can  alter  former  statutes,  without 
express  authority  so  to   do,    has   not  been    authorised 
by  any  determination,*  however  the  practice  may  have 
prevailed ;    and   I   think   prohibition   will   lie  in  such 
case. 

Royal 
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Royal  foundations,   as  deans  and  chapters,  are  not  1  Mod.  sy. 
visitable  by  the  bishop.  loGta?!***' 

Archbishop  Laud,  in  the  reign  of  Cha.  I.  agitated  in 
the  royal  presence,  at,  Hampton  court,  the  question  of 
his  right  of  visiting  the  universities ;  and  after  solemn 
debate  of  his  claim,  in  which  he  took  a  considerable  part, 
it  was  finally  settled  that  he  should  visit  them  metropo- 
litically,  namely,  the  body  of  the  university,  and  every 
scholar,  for  his  obedience  to  the  doctrine  and  discipline 
of  the  church  of  England — and  not  to  meddle  with  the 
statutes  of  the  colleges  or  university,  or  particular  visitors 
of  any  college. 

The  archbishop,    in  exercise  of  this  power,   visited  Rushworth's 

\k  i.  •        ~  .      ..  j  ■_•       •  •      •  Hist. Col. 

Merton  college,  in  1638,  and  adjourned  his  visitation  to     a.d.  i<S3s. 
Lambeth,  in  October  following.  p.a^.&seq. 

The  right  of  the  archbishop  has  been  acknowledged, 
with  the  reservation  of  the  king's  superior  right. 

The  power  of  a  visitor  is  arbitrary,  and  yet  conclusive  a  Vezey,  sa» 
in  the  first  instance  ;  allfundatory  rights  arise  from  the11^8^ 
property  of  the  donor  :  a  founder  has  the  nomination,  of 
his  visitor,  and  unless  he  dispose  of  this  power,  it  remains 
to  his  heirs ;  and  if  he  die  withoul  heirs,  it  goes  to  the 
crown.    Whosoever  is  made  patron  has  the  sathe  power  sicin.cjs. 

,      r         _  .      .  "  .»  .  .      Atty.  ▼.  Butler, 

as  toe  founder,  and  where  the  patronage  descends  to  the  ibid.  48*. 
heir,  he  has  the  power  of  a  founder  eo  nomine  as  patron  ;  500# 
for  the  patronage  is  said  to  draw  all  things  with  it. 
And  therefore  it  is,  »that  where  once  a  visitor,  legally 
authorized  by  the  founder,  hath  given  judgment,  no 
court  can  interfere  with  it.  See  the  references  in  the 
margin,  where  the  powers  of  deprivation  are  well  defined. 
A  founder,  or  his  heirs  (if  he  does  it  not),  may  make  *  P.Wms.  n«s. 

...  .   .  .  .  „  And  seefurthcr, 

a  visitor;  may  give  bim  partial  or  general  powers  ;.jf  1  Vezey,47a. 
partial  ones,  and  he  exceeds  them,  that  excess  becomes  a  GrjTutherforth. 
nullity,  and  lets  in  the  law ;  and  the  court,  whether  they 

can 
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can  give  relief  or  not,  will  see  that  these  jurisdictions 
keep  within  their  bounds,  and  will  grant  a  prohibition, 
where  there  is  such  excess  of  power,  as  well  as  where 

1  Bum  Eccl.  there  is  no  power  at  all.  For  though  the  king's  court* 
4  Mod.' 233.      cannot  interfere  with  regard  to  the  private  statutes  of 

mus,  HAL   the  society  as  established  by  the  founder;  yet  as  to  the 
su.  ii3».        public  laws  of  the  land,  they  may;  for  over  these  the 

founder  could  give  to  the  visitor  no    exclusive  juris* 

diction. 
St.  John's  Coll.      The  power  of  a  visitor,  though   a  summary  one,  is 

v.  Toddington.  r  .  •  r  •      •     • 

i  Barn.  Eccl.  certainly  vary  convenient :  the  exercise  of  it  is  m  no 
w* 4ao*  case  more  so,  than  in  that  of  elections.  When  the  pro- 
prieties and  disqualifications  of  candidates  are  to  be  de- 
termined, it  is  obvious  what  confusion  would  be  made, 
if  these  were  to  be  determined  by  the  common  law,  andtbe 
party  who  had  the  right,  were  kept  out  of  the  profits  in 
the  mean  time. 
YmrBook.  It  was  formerly  held,  that  if  the  hospital  be  spiritual, 

s  Ass.  29.  '  the  bishop  should  visit ;  if  lay,  the  patron.  Tbia  right 
of  lay  patrons  was  indeed  abridged  by  2  Hen.  V.  c.  1. 
which  directs,-  that  the  ordinary  should  visit  all  hospitals 
founded  by  subjects )  but  the  king's  writ  was  reserved, 

2  inst.  725.  " to  v*slt  by  his  commissioners  such  as  were  of  royal 
itaT^ftwer  f°undation.  But  the  subject's  right  was  in  part  restored 
aP.Wms.  325.  by  14?  Eliz.  c.  5.  which  directs  the  bishops  to  visit  those 

hospitals  only,  where  no  visitor  is  appointed  by  their 
founders :  and  all  the  hospitals  founded  under  So  Eliz.  c. 
5.  are  to  be  visited  by  such  persons  as  shall  be  nominated 
by  the  respective  founders ;  and  if  they  do  not  appoint, 
then  by  the  bishop  of  the  diocese.  It  was  laid  down  as  a 
a  P.Vfms.  326,  rule,  that  where  the  king  is  founder,  he  and  his  successors 
are  visitors ;  but  where  a  private  person  is  founder,  there 
such  private  person  and  his  heirs  are,  by  implication  of 
law,  visitors;  who  may  substitute  their  visitatorial  power 

to 
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to  any  other  person,  or  his  heirs  :  but  where  the  founder  a  w«i.  asp. 

appoints  no  special  visitor,  the  visitatorial  power  results  n^k**^***' 

to  his  heir.      And  the  commissioners  instituted  by  43 

Eliz.  c.  4.  had  power  to  visit,  in  case  the  visitors  appointed 

by  the  donor  misbehaved   (but  here  the  power  of  the 

ordinary  was  still  reserved)  5  for  it  would  he  unreasonable  2  P.  Wms.  32c 

and  of  mischievous  consequence,  that  where  governors 

art  appointed,  these,  by  construction  of  law,  and  without 

any  more,  should  be  visitors,  have  an  absolute  power, 

and  remain  exempt  from  being  visited  themselves  :  and  See  Duke,  «s. 

therefore  in  those  cases  where  the  governors  or  visitors         9' 

are  said  not  to  be  accountable,  it  must  be  intended  where 

they  have  the  power  of  government  only,  and  not  where 

they  have  the  legal  estate,  and  are  entrusted  with  the  re* 

ceiptof  the  rents  and  profits  ;  for  to  be  unaccountable  in 

such  a.  case,  would  be  such  a  privilege  as  might  of  itself 

he  a  temptation  to  a  breach  of  trust. 

And  although  in  many  charities,  some  of  the  gover*  1  ve*ey,  41a. 

nors  are  appointed  by  the  rules  and  orders  to  be  visitors,  a  Vc"y>  329' 

yet  the  word  governor  does  not  of  itself  imply  visitor.  10  Co.  ai. 

,,...         ,        ,  ,      .      aP.  Wms.  327* 

or  give  any  power  of  visitation  ;  but  they  are  not,  having 

the  legal  estate  vested  in  them,  therefore  excluded  from 

being  visitors :  such  a  forced  construction  might  prove 

of  very  great  prejudice  to  the  charity ;  and  besides,  would 

be  making  either  a  charter  of  incorporation,  or  a  founder's 

liberality,  of  double  intent,  which  ought  not  to  be.   And 

in  general  where  governors  happen  to  unite  the  capacity 

of  visitor  in  the  same  person,  it  is  for  the  management  Str  797 

of  the  house  or  aiffairs  of  the  charity;  and  then  they  a  P-Wm93a7« 

remain  accountable  to  the  king's  courts  for  the  estates 

and  revenues  which  may  come  to  their  hands :  and  a  0  Atk.  ?64< 

commission  under  43  EJiz.  c.  4.  may  be  issued  to  call  if-  w*  i*5- 

'  Eden  v.  Foster. 

them  to  account.. 
Since  the  43  EJiz.  where  there  is  a  charity  for  the  par-  2  Vezey,  as§. 

ticular 


\. 
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Atty.-gcn.  t.     ticular  purposes  therein  mentioned,  and  no  charter,  unless 
Urrsun'    particularly  excepted  out  of  the  statute,  it  must  be  regu- 

a  Vezcy,  35*.  ]atcd  by  commission ;  but  where  there  is  a  visitor  it  is 
otherwise.  But  there  may  be  an  application  to  the  court, 
founded  on  its  general  jurisdiction  ;  and  that  is  from 
necessity,  because  there  is  no  charter  to  regulate  it,  and 
the  king  has  a  general  jurisdictions  of  this  kind :  there 
must  be  somewhere  a.  power  to  regulate  :  but  where 
there  is  a  charter  with  proper  powers,  there  is  no  ground 
to  apply  to  the  court  to  establish  that  charity  ;  and  it 
must  be  left  to  be  regulated  in  the  manner  the  charter 
has  put  it,  or  by  the  original  rule  of  law.  Jt  has  been 
determined,  and  expressly  in  the  case  of  the  Birmingham 
school,  that  there  is  no  technical  form  of  words  for  grant- 
ing a  visitatorial  power,  but  it  may  be  by  any  words  of 
that  meaning. 

*  Vczey,  505.       New  College,  Oxford,   had,   by  a  charter,  particular 

Corp. Bedford,  powers  given  them  as  to  the  grammar-schdbl  at  Bedford) 
such  as  removing  the  master  for  misbehaviour,  &c.  -  As 
to  any  thing  of  that  kind,  Lord-chanceljor  Hardwicke 
thought,  it  would  be  too  much  for  the  court  to  do  any 
thing,  though  they  were  not  appointed  general  visitors : 
but  as  to  the  management  of  the  revenue  of  the  school, 
the  court  might ;  and  interposed  and  rectified  an  abuse 
therein  accordingly. 

3  Bum.  Eccl.  Schools  and  colleges  are  said  to.be  under  similar  re- 
strictions  as  to  their  visitors.     Colleges  in  the  ujiiversh 

id  Rajrm  5.    ties,  whether  founded  by  the  king  or  atjy  other  person* 

Skin.  447.  are  vet  *°  De  considered  as  private  establishments,  subjeet 
only  to  the,  founder,  and  to  the  visitor  whom  he  appoints. 
The  whole  difficulty  in  coming  to  thi9  decision  seems  l* 
have  been,  to  determine  whether  they  were  pf  a  public 
or  private  nature  :  and  though  the  courts  have  granted 
that  such  institutions  arc  of  a  public  nature  as  are  con* 

Btituttd 
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stituted  by  the  crown,  and  for  public  government,  and  str.  ss. 
are  subject  to  the  jurisdiction  of  the  king's  courts  of l  Vczef>**' 
common  law ;  and  for  that  reason  have  granted  man- 
damus to  restore  a  school-master  of  a  grammar  school ; 
yet  if  they  are  judged  matters  only  of  a  private  charity, 
then  they  are  subject  to  the  rules  and  statutes  of  the 
founder  and  his  visitor,  and  no  other.  Duke,  09,41. 

Visitation  was  not  introduced  by  the  canon  law,  but  1  Ld.  Ray, «. 
of  necessity  was  created  by  the  common  law.    Patronage  §utto?t  Ho«. 
and  visitation  both  rise  from  the  founder;  and  the  office 
of  the  visitor  by  the  common  law,  is  to  judge  according 
to  the  statutes  of  the  college   (or  charity),  and  to  expel 
and  deprive  upon  just  occasions,  and  to  hear  appeals  of 
course :  and  from  htm,  acid  him  only,  the  party  grieved 
ought  to  have  redress ;  and  in  him  the  founder  hath  re- 
posed so  entire  a  confidence  that  he  will  administer  justice    w^g  QOtf< 
impartially,  that  his  determinations  are  final,  and  examin-  l  Mod.  &?- 

, .    .         J      .    .    .  .  Sir.  708. 

able  in  no  other  court  whatsoever.  Burr,  200. 

A  college  is  a  temporal  or  lay  corporation,  of  the  Cardura, 
same  nature  with  an  hospital ,  thus  they  are  generally 
named  together  in  the  acts  already  cited.:  although  cor- 
porations for  public  government,  which  have  no  parti- 
cular founders  or  special  visitors,  are  subject  to  the 
kmgY  courts ;  yet  corporations  for  charity,  founded 
and  endowed  by  private  persons,  are  subject  to  the  rule 
ahd  government  of  those  that  erect  them.  But  where 
the  persons  to  whom  the  charity  is  given  are  not  incor- 
porated, there  is  no  such  visitatorial  power,  because  the  Skinner,  *w, 
interest  of  the  revenue  is  not  vested  in  them ;  the  king 
by  his  charter  incorporates,  and  thereby  grants  to  thenr 
the  rights  belonging  to  persons,  as  to  legal  capacity ; 
colleges,  although  founded  by  private  persons,  are  yet 
incorporated  by  the  king's  charter;  but  although  the 
kings1  by  their  charters  made  the  colleges  to  be  such  in 

2d  law, 
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law,  that  is,  to  be  legal  corporations,  yet  they  left  to  the 
particular  founders  authority  to  appoint  what  statutes 
they  thought  fit,  for  the  regulation  of  them.  And  not 
only  the  statutes,  but  the  appointment  of  visitors,  was 
left  to  them,  and  the  manner  of  government,  and  the 
several  conditions  on  which  any  persons  were  to  be  made 
or  to  continue  partakers  of  their  bounty ;  all  which  con- 
stitute them  of  a  private  nature ;  and  the  courts  of  law 
will  not  interfere  in  the  examination  of  any  of  their 
private  acts. 
2  Still.  Ca.  Although  the  court  of  K.  B.  proceeded  to  take  cog- 

stra^;.         nizance  in  Dr.  Bentley's  case,  yet  it  was  not  to  interfere. 
Ld.  Ray.  1334.  w|t^  fot  visitor's  power,  but  because  no  visitor  was  set 
forth  in  the  return  to  the  mandamus,  to  restore  him  to 
his  degrees  in  the  university  of  Cambridge.    That  court 
will  always  grant  a  mandamus  to  restore  a  person  im- 
properly deprived  of  his  office,  althpugh  the  constitution 
of  the  society  be  established  by  charter,  and  confirmed 
by  act  of  parliament,  provided  no  visitor  is  constituted 
thereby  j  for  if  .there  is  a  visitor  appointed,  the  party 
grieved  may  make  his  application  there  for  redress:  so  if 
a  mandamus  is  granted  ta  restore  a  fellow  of  a  college, 
and  they  return  a  visitor,  though  his  sentence  is  irregular, 
s  Atk.  los.       yet  it  is  not  examinable  by  that  court.     It  is  the  same  as 
to  a  charity-school,   where  local  visitors  are  appointed: 
if  it  is  a  private 'foundation,  he  and  his  heirs  alone  have 
a  right,  as  to  its  internal  government, 
l^'w'fl*.       The  law  is  the  sime  as  to  hospitals,  as  in  Dr.Ater- 
2  L?v.  14  rick's  ease,  Ayloffe's  case,  Apple  ford's  case,  and  Par- 

Ray.  56, Q4, ioo.  y       J   uf  *       re  j  * 

Sid  pi, i52,34e.  kinson's  case. 

'  °2*  The  court  of  K.  B.  requires  to  be  certified,  by  the 

return  to  their  writ,  whether  there  is  a  visitor  appointed 

by  the  founder  or  notj    and    will  not  admit  evidence 

Law, -tag.         thereof  by  affidavits.     A  visitor  for  a  particular  purpose. 

cannot* 


Str.  1139 
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caflnot>  because  he  is  so,  be  a  geperal  visitor*  But  Lord 
Mansfield  daid,  in  the  case  of  St.  John's  Camb.  v.  Tod-  - 
dington,  That  a  founder  may  delegate  his  visitatorial 
power,  eitheT  generally  or  specially:  he  may  do  this  Ante. 3gs. 
cither  by  general  words,  or  he  may  prescribe  a  mode  for  . 
the  exercise  of  any  part  of  this  power.  But  if  a  mode  of 
visitation  is  prescribed* in  any  particular  case,  that  will 
not  take  away  the  general  powers  incidental  to  the  office 
of  a  visitor;  of  which  powers  that  of  determining  con- 
cerning elections  hath  been  held  to  be  one.  No  set  form 
of  words  is  necessary :  you  must  look  into  the  whole 
tenor  of  the  statutes,  to  see  whether  the  power  be  given, 
or  intended  to  be  given.  A  founder  may  split  this  power 
into  a  number  of  statutes  for  particular  cases,  and  the 
court  may  consider  upon  }he  whole,  who  is  general  visi- 
tor, as  in  the  case  of  Clart-ballj  ^Atty.-gen.  v.  Talbot,  \  Vczryj  78. 
1W.  It  is  clear  a  founder  may  appoint  a  visitor  with 
general  powers,  and  yet  except  particular  powers  in  par- 
ticular cases*  To  visit  as  ordinary,  and  to  visit  an  elee- 
mosynary foundation,  are  different  things.  If  a  founder 
appoint  no  visitor,  it  goes  to  the  crown.  The  mode  of 
donation  is  the  law  of  it.  And  his  lordship  doubted 
whether  a  visitor  can  make  any  new  statutes,  unless 
power  be  specially  given  him  for  that  purpose. 

The  case  of  Philips  v.  Bury  established  the  general  1  u.  Ray.  5; 
principles  which  have  since  governed  the  courts  of  law  a i\Rep! 34c 
on  this  subject ;  and  this  has  since  been  recognised  upon        *7.88- 
an  application  to  the  court  of  K.  B.  for  a  mandamus  to  Bishop  of  Ely. 
the  visitor  of  Peter-house  college,  Cambridge,  to  ap-        ju&. 
point  one  of  two  persons  presented  by  the  fellows  to  be 
roaster. 

In  general  the  court  of  King's  Bench  will  not  interfere 
in  the  case  of  a  visitor,  orv  review  any  determination 
made  ;by  hhtt  in  that  capacity;  but  as  in  this  case  the 

2  D  2  bishop'.* 
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bishop's  right  was  restrained  to  the  selection  of  one  of 
the  two  persons  presented  to  him  by  the  fellows,  who 
were  by  the  statutes  constituted  the  judges  of  their  fitness, 
this  was  held  to  be  a  case  not  within  the  bishop's  general 
visitatorial  power  :  here  he  was  resi  rained,  and  as  to  them 
had  no  discretion  as  a  general  visitor;  he  was  merely  to 
judge  of  the  fitness  of  two  persons  nominated  to  him, 
and  he  was  only  to  act  ministerially. 

To  exercise  a  visitatorial  power  is  a  judicial  act,  apd 
the  visitor  should  therefore  cite  and  hear  the  parties ;  he 
is  not  bound  to  proceed  according  to  the  rules  of  the 
common  law ;  unless  there  be  a  general  visitation 
appointed,  there  should  be  an  appeal  to  htm,  and  he 
should  proceed  on  that  appeal. 

If  a  person  be  appointed  visitor  with  specific  powers, 
he  is  bound  by  the  precise  words  constituting  that  poweri 
and  they  will  be  construed  strictly  by  the  courts;  but  if 
he  be  appointed  general  visitor  also,  his  authority  be- 
comes general,  and  extends  beyond  that  limitation,  as 
i  Ld.Raym.  5.  jjgjj  |)V  Lorc|  Holt,  in  the  case  of  Philips  v.  Bury. 

2  l.  Rep.  34b.  A       %  •  >.   t  ...  .,  ,      i    . 

As  this  was  not  a  visitatorial  act,  it  is  impossible  that 
the  bishop's  conduct  could  be  inquired  into  by  him  as 
visitor,  for  this  would  be  to  determine  upon  his  own 
right.  A  visitor  cannot  be  judge  in  his  own  tflftuse,  uajess 
that  power  be  expressly  given  him.  A  founder,  indeed, 
may  make  him  so,  but  such  an  authority  is  not  to  be 
implied;  he  cannot  visit  himself:  and  where  a  visitor 
claimed  an  interest,  and  asserted  a  right  in  the  appoint- 
ment of  a  master,  and  that  appointment  was  the  act  corn- 
Bex  v.Bp.  of    plained  ofx  and  the  court  of  K.  B.  granted  a  mandamus. 

St»S7fi7.  ^n"ls  ma^  stanc*  as  a  precedent  in  the  case  of  superior 
i  Vezcy,  471.  officers,  but  it  is  not  expected  that  the  court  will  examine 
Atty.v.  Lock,    hi  to  the  reasons  for  the  amotion  of  a  pensioner  of  an 

1  *•  A  A  '  * 

'    "        hospital,  with  the  same  nicely  as  if  his  freehold  werejn 
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question — but  still  the  subject  is  cognizable  there,  and 
well  deserves  the  court's  minute  attention. 

Where  his  visitation  is  limited  to  be  once  in  anv  mini- 
ber  of  years,  he  can  only  visit  once  in  that  time,  unless 
called  upon  oftener  bv  the  college  :  and  if  he  come  un-  *  T  RcP-  *18- 
called  within  that  time,  his  visitation  will  be  void.  But 
if  a  member  expelled  appeal  to  him,  and  he  appoint  a 
particular  commissary  to  examine  the  case,  this  would 
not  preclude  hU  visiting  again  within  the  five  years;  for 
as  visitor  he  has  a  standing  constant  authority,  at  all  times, 
to  hear  and  redress  the  grievances  of  the  members;  that 
is  the  proper  office  of  a  visi'or;  for  visiting  is  one  act  in  Lit.  s.  i3#. 
which  he  is  limited  to  time,  but  hearing  appeals,  and  re- 
dressing grievances,  is  his  proper  office  and  work  at  all 
times.  The  visitor's  sentence  is  final,  and  the  validity 
or  gmund  of  the  sentence  shall  never  be  inquired  -into ; 
and  this  will  appear,  if  we  consider  the  reason  of  a 
visitor,  how  he  comes  to  be  supported  by  authority  in 
that  office.  Every  man  is  master  of  his  own  charity,  to  2  t.  Rep.  351. 
appoint  and  qualify  it  as  he  pleases. 

And  that  we  may  the  better  understand,  said  Lord 
Holt,  the  nature  of  a  visitor,  we  are  to  consider  that  there 
are  in  law  two  sorts  of  corporations  aggregate;  such  as 
are  for  public  government,  and  such  as  are  for  private 
charity. 

Those  that  are  for  the  public  government  of  a  town, 
city,  mystery,  or  the  like,  being  for  pubhc  advantage, 
are  to  be  governed  according  to  the  laws  of  the  land: 
if  they  make  any  particular  private  laws  and  constitu- 
tions, the  validity  and  justice  of  them  are  examinable  in 
the  king's  courts;  of  these  there  arc  no  particular 
private  founders,  and  consequently  no  particular  visi- 
tor: there  are  no  patrons  of  these;  therefore,  if  no 
provision  be  in  the  charter  how   the  succession   shall 
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continue,  the  law  supplies  the  defect  of  that  constitu- 
tion, and  says  it  shall  be  by  election ;  as  mayor,  alder- 
men, common- council,  and  the  like;  and  so  it  was  in 
lJlolUjAbr.MS.  the  case  of  the  town  of  Launceston.  But  private  and 
particular  corporations  for  charity,  founded  and  endowed 
by  private  persons,  are  subject  to  the  private  government 
of  those  who  erect  them  ;  and  therefore,  if  there  be  no 
visitor  appointed  by  the  founder,  the  law  appoints  the 
founder  and  his  heirs  to  be  visitors,  who  are  to  proceed 
and  act  according  to  the  particular  laws  and  constitutions 
assigned  them  by  the  founder.  So  it  appears  by  the  cases 
in  Yelv,  65,  and  2  Cro.  60,  Faircbild  and  Gaire ;  where 
it  is  now  admitted  on  all  hands  that  the  founder  is 
patron,  and,  as  founder,  is  visitor,  if  no  particular 
visitor  be  assigned.  And  so  is  8  jB.  3.  Ass.  Placit.  29, 
31.  So  that  patronage  and  visitation  are  necessary 
consequents  one  upon  another;  for  this  visitatorial 
power  was  not  introduced  by  any  canons  or  constitur 
tions  ecclesiastical :  it  is  an  appointment  of  law :  it 
arises  from  the  property  which  the  founder  had  in  the 
lands  assigned  to  support  the  charity ;  and  as  he  is  the 
author  of  the  charity,  the  law  gives  him  and  his  beirs 
a  visitatorial  power,  that  is,  an  authority  to  inspect  the 
actions  and  regulate  the  behaviour  of  the  members  that 
partake  of  the  charity ;  for  it  is  fit  the  members  that 
are  endowed,  and  that  have  the  charity  bestowed  upon 
them,  should  not  be  left  to  themselves  (for  divisions  and 
contests  will  arise  amongst  them  about  the  dividend  of 
the  charity),  but  pursue  the  intent  and  design  of  him 
that  bestowed  it  upon  them.  Now,  indeed,  where  the 
poor,  or  those  that  receive  the  charity,  are  not  incor- 
porated, but  there  are  certain  trustees  who  dispose  of  the 
charity,  according  to  the  case  in  10  Co.  there  is  no 
^sjtor  j  because  the  interest  of  the  revenue  is  not  vested 

in 


Ch.  t  "  Of  Visitation.  407 

in  the  poor  that  have  the  benefit  of  the  charity,  but  they 
are  subject  to  the  orders  and  direction  of  the  trustees. 
But  where  they  who  are  to  enjoy  the  benefit  of  the  cha- 
rity are  incorporated,  there,  to  prevent  all  perverting  of 
the  charity,  or  to  compose  differences  that  may  happen 
among  them,  there  is  by  law  a  visitatorial  power;  and  it 
being  a  creature  of  the  founder's  own,  it  is  reasonable 
that  he  and  his  heirs  should  have  that  power,  unless  by 
the  founder  it  is  vested  in  some  other. 

Now  there  is  no  manner  of  difference  between  a  college 
and  an  hospital,  except  only  in  degree :  an  hospital  is  Skinner,  484. 
for  those  that  are  poor,  and  mean,  and  low,  and  sickly : 
a  college  is  for  another  sort  of  w.A'?! '  ?  \>  '  ;  •  ; -u  it 
hath  another  intent — to  study  in,  and  breed  up  persons 
in  the  world  that  have  not  otherwise  to  live ;  but  still  it 
is  as  much  within  the  reasons  of  hospitals.  And  if  in 
an  hospital  the  master  and  poor  are  incorporated,  it  is  a 
college,  having  a  common  seal  to  act  by,  although  it 
hath  not  the  name  of  a  college  (which  always  supposeth 
a  corporation),  because  it  is  of  an  inferior  degree  ;  and 
in  the  one  case,  and  in  the  other,  there  must  be  a  visitor, 
either  the  founder  and  his  heirs,  or  one  appointed  by  him; 
and  both  are  eleemosynary.  A  visitor  being  then  of  ne- 
cessity created  by  the  law  (as  8  Ed.  III.  69,  70),  every 
hospital  is  visitable,  either  by  the  patron  if  a  lay  hospital, 
or  by  the  ordinary  if  spiritual.  He  is  to  judge  according 
to  the  statutes  and  rules  of  the  college.  He  may  expel,  * 
and  (as  in  8  Ass.  20,  SI,)  he  may  deprive.  For  it  is 
agreed  on  all  hands,  that,  quatenus  visitor,  he  may 
deprive :  if  he  be  visitor  as  ordinary,  there  lieth  an  appeal 
froin  his  deprivation  :  but  if  as  patron,  then  none  ;  ihat 
deprivation,  whether  by  right  or  wrong,  must  stand 
good. 

But  it  may  be  said  the  visitor  hath  no  cour,  and  it 
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is  unreasonable  to  conclude  a  man  bv  the  sentence  of  one 
that  hath  no  court.  But  it  is  not  material  whe- 
ther he  hath  a  court  or  not :  all  the  matter  is,  whether 
he  hath  a  jurisdiction ;  if  he  hath  a  jurisdiction,  and 
cognizance  of  the  matter  and  person,  and  he  give  sen- 
tence therein,  his  sentence  must  make  a  vacancy,  be  it 
never  so  erroneous  :  but  there  is  no  appeal,  if  the  founder 
hath  not  thought  fit  to  direct  one.  That  an  appeal  lietb 
to  the  common  law  courts  of  England,  is  without  pre- 
cedent. It  is  plain,  by  all  the  authorities  of  our  books, 
and  by  the  way  of  pleading,  that  the  cause  of  the  visitor's 
Sentence  is  not  examinable  :  if  a  sentence  of  deprivation 
be  pleaded,  the  cause  need  not  be  shewn :  it  is  not 
traversable  even  in  a  visitation,  when  it  is  by  the  visita- 
torial power : — So  is  Rastal.  Entr.  fol.  1.  11  H.  VII.  87* 
and  7  Co.  42.  KentCs  ease.    . 

On  the  same  ground  the  court  decided  in  the  case  of 
the  King  v.  Bisliop  of  Lincoln,  that  where  by  the 
statutes  of  a  college  a  visitor  is  appointed,  who  is  to  in- 
terpret the  statutes,  and  an  appeal  ;s  lodged  with  him, 
the  court  will  compel  him  to  hear  the  parties  and  form 
tome  judgment,  though  they  will  not  oblige  him  to  go 
into  the  merits  ;  for  it  is  sufficient  if  he  decide  that  the 
appeal  comes  too  late. — Trin.  25  Geo.  III. 

The  distinction  relative  to  which  court  has  a  power  19 
interfere,  in  cases  of  visitation,  where  there  are  no  visitors* 
lafc/Tena,  was  c'ear'y  settled  in  the  King  v.  Oregory%  where  Lord 
*»&.».  B.R.  Mansfield  stated,  that  it  had  been  alleged  that  the  power 
of  the  king  escheats  to  the  king  in  chancery,  as  a  cha- 
nty— but  that  the  foundation  [of  a  college]  is  not  a  cha- 
rity, and  the  power  of  superintending  it  does  not  go  to 
the  king  as  visitor ;  but  it  is  a  corporation,  and,  as  such, 
the  right  devolves  to  the  king  to  be  exercised  here*  The 
case  of  Manchester  college  is  very  strong  to  this  point; 
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for  (here,  at  long  as  the  suspension  of  the  visitatorial 
power  lasted,  it  was  the  same  as  if  there  had  been  no 
visitor,  and  the  king  proceeded  upon  it  in  K.  B.  The 
statute  2  Geo.  II,  c.  29.  is  here  very  material :  for  as  that 
court  did  not  exercise  the  ordinary  visitatorial  power,  that 
act  made  the  king  visitor  of  Manchester  college ;  but  if 
any  question  concerning  the  election  and  interest  arose, 
the  act  fixed  the  decision  of  it  in  the  court  of  K.  6. 
This  being  clear  as  to  the  right  of  the  court  of  K.  B.  to 
interfere,  how  is  this  mode  to  be  applied  ?  The  change 
of  the  judge  does  not  change  the  test  by  which  it  must 
be  determined,  which  is  by  the  statutes  of  the  college. 

As  to  the  mode  by  information,  the  objection  to  it  is 
strong,  that  no  such  information  can  be  filed  there  under 
the  stat.  9  Ann,  and  that  all  other  informations  ought 
to  be  filed  by  the  attorney -general.  But  those  informa- 
tions did  exist  before  the  stat.  of  Ann.  Every  college  is 
a  corporation  in  itself;  and  altogether  they  form  one 
corporation  in  the  university  in  cross.    There  is  a  case     Hist.  Coll. 

...  .i  A.  D.  1030. 

in  Rusbwortb,  where  it  is  said,   that  the  visitor  of  the  &>.  a*4.  ante, 
university  at  large  is  the  Archbishop  of  Canterbury.  Yetf£7x*v#Gregory# 
if  a  person  shew  a  grievance  which  wants  to  be  remedied,  4T-  ^P- a41, 
the  court  of  K.  B.  will  find  a  remedy. 

In  the  case  of  the  King  v.  St.  Catherine's  Hall,  where  4T.Rep.saa. 
a  similar  question  was  started  On  an  application  to  the  /9i" 
court  of  K.  B.  for  a  mandamus  to  declare  a  fellowship 
vacant,  and  proceed  to  a  new  election,  it  was  admitted 
that  where  the  king  was  visitor  in  right  of  a  royal  foun- 
dation, or  by  special  designation,  the  power  was  to  be 
exercised  through  the  medium  of  his  chancellor,  and  not 
by  the  court  of  K.  B. ;  and  that,  where  there  was  any 
visitor,  the  court  would  not  interfere  in  matters  of  visita- 
torial appeal :  but  it  was  contended  that  none  of  the 
authorities  cited  in  support  of  those  positions  affected 
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this  case,  where ,  in  default  of heirs  of  the  founder,  then 
was  no  visitor* 

On  the  contrary,  it  had  been  solemnly  determined, 
that  where  there  is  no  visitor,  or  the  visitatorial  power  is 
suspended,  the  remedy  is  by  application  to  that  court 
for  a  mandamus.  It  was  not  pretended  that  the  visitato- 
rial power  comes  to  the  crown,  in  default  of  heirs  of  the 
founder  by  escheat.  The  right  of  visitation  arises  from 
the  endowment  of  the  foundation,  in  order  to  superintend 
the  proper  application  of  the  founder's  bounty.  The 
term  escheat  is  applicable  only  to  tenure  :  so  long,  there- 
fore, as  the  land  remains  to  the  original  purposes,  the 
visitatorial  power  which  arises  in  respect  thereof  cannot 
be  said  to  escheat. — In  order  to  maintain  a  colour  of 
argument  for  contending  that  this  right  vests  personally 
in  the  king,  in  default  of  the  founder's  heirs,  the  other 
side  are  driven  to  have  recourse  to  the  term  devolution; 
which  is  taken  from  the  civil  law,  and  is  a  source  of 
acquiring  rights  or  property  unknown  to  our  laws.  The 
argument,  ifithasany  foundation,  must  go  the  whole 
length  of  shewing  that  there  must  of  necessity  be  a  spe- 
cial visitor  of  every  institution  of  this  nature;  in  which 
case  it  would  necessarily  follow  that  the  court  of  K.  B. 
have  done  wrong  in  every  such  instance  where  they  have 
interfered  by  mandamus. 

For  the  same  answer  might  have  been  given  to  every 
application,  on  the  defect  of  visitatorial  jurisdiction; 
That  where  no  other  special  visitor  was  empowered  io 
act,  the  visitatorial  power  devolves  on  the  king  per- 
sonally, to  be  exercised  through  the  medium  of  his 
great  seal.  Such  a  notion  of  visitatorial  power  is  en- 
tirely new,  and  inconsistent  with  its  origin,  which 
arises  from  the  private  act  of  the  founder  himself,  and 
subject  to  be  moulded  by*  him  in  whatever  manner  he 
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pleases  5— which  could  not  be,  if  it  were  a  mere  crea- 
ture of  law.  Whereas  the  power  of  the  K.  B.  to  in- 
terfere in  such  cases  where  there  is  ho  visitor,  or  his 
power  is  suspended,  has  been  long  established,  and 
arises  from  the  general  superintendant  authority  which 
it  exercises  over  all  corporations  where  other  jurisdictions 
are  deficient,  to  prevent  a  failure  of  justice.  And  no 
greater  difficulties  are  likely  to  arise  in  these  than  in  any* 
other  species  of  lay  corporations,  which  are  alike  govern- 
ed by  the  general  law  of  the  land  and  their  own  peculiar 
charters  or  statutes.  The  only  ground  of  application  can 
be  to  enforce  the  observance  of  their  institutions,  which 
this  court  are  just  as  well  competent  to  do  as  any  other 
tribunal. 

With  respect,  to  the  argument  drawn  from  the  exer- 
cise in  fact  of  the  visitatorial  power  by  the  king,  that 
is  easily  explained.  Tt  is  notorious,  from  the  history  of 
the  reign  of  Edward  VI.  and  from  the  commissions  Bumefs  Hist. 
themselves,  that  they  were  not  issued  upon  the  foot  of  15  Hym.  Fob& 
the  king's  general  visitatorial  power  in  the  sense  contended  17*' l*  * 
for,  but  were  derived  from  his  newly  acquired  spiritual 
jurisdiction-  upon  the  ruins  of  the  papal  authority  in 
this  kingdom.  Neither  was  it  a  commission  of  visita- 
tion to  any  particular  college,  but  to  the  universities  at 
large,  both  of  Oxford  and  Cambridge.  Non  constat 
that  the  heirs  of  the  founder  were  extinct  at  that  time  ; 
at  all  events  the  visitation  did  not  proceed  on  that  ground. 
Neither  were  the  proceedings  under  those  commissions 
of  a  visitatorial  nature.  The  parties  were  not  summoned 
or  heard,  nor  was  there  any  adjudication  upon  the  sup- 
posed abuses  which  they  corrected. — And  the  same  an- 
swer applies  to  the  statute  25  Hen.  VIII. 

The  power  of  visiting  thereby  conferred  on  the  kinnr 
was  of  an  ecclesiastical  nature,  the  same  as  had  been 
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claimed  by  the  pope  before  lhat  time,  as  head  of  the 
church.  And  in  those  times  these  eleemosvnap-*  bodies 
were  considered  as  ecclesiastical,  though  now  that  idea 
is  exploded.  On  the  other  hand,  the  letters -missive  of 
Cha.  It.  were  pure  acts  of  arbitrary  dispensation,  and 
certainly  could  not  be  supported  at  this  day,  though  the 
king  still  takes  upon  him  in  the  university  of  Cambridge) 
to  issue  letters  mandatory  for  the  conferring  of  degnes. 
Neither  do  those  letters  purport  to  be  visitatorial  acts,  but 
are  expressed  to  flow  from  his  royal  dispensation  ;  a  pre- 
rogative claimed  and  ^exercised,  in  those  times,  in  other 
instances  than  these.  But  at  all  events,  if  the  questioa 
depended  upon  this  consideration,  whether  the  king  were 
in  fact  visitor  or  not,  the  court  would  send  it  down  to  a 
jury  to  be  tried. 

Lord  Kenyon,  (chief-justice)  in  delivering  the  judg- 
ment of  the  court  in  the  same  case,  said,  That  the  right 
claimed  cannot  be  said  to  escheat ;  it  is  misapplying  the 
word \  for  that  appertains  to  estates  held  by  tenure,  and 
where,  on  failure  of  heirs  of  the  donee,  the  estate  re- 
verts to  the  donor,  as  an  escheat.  But  there  are  several 
kinds  of  property  which  belong  to  the  king,  when  there 
is  no  other  person  to  take  them  ;  as  in  the  instance  of 
all  gopdsj  of  which  no  owner  is  to  be  found.  Then  there 
is  nothing  incongruous  to  the  generaP  principles  of  the 
law,  to  say  that  this  ppwer  now  contended  for,  which  at 
the  time  when  the  charity  was  founded  was  vested  in 
some  body,  should  now  devolve  on  the  king,  there  being 
no  other  person  who  has  any  claim  to  k,  to  be  exer- 
cised cy  fres  to  the  manner  in  which  it  was  exercised  by 
the  founder  and  his  heirs.  This  power,  though  not 
expressly  reserved  to  the  king  by  the  founder,  yet  be- 
longs to  him  by  operation  of  law.  The  great  authority 
against  this  opinion,   and  which  weighed  most,  was 
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what  was  said  by  Lord  Mansfield,  in  the  King  v.  Gn- 
gory.  But  of  that  it  is  sufficient  to  say,  that  it  was  not 
the  point  in  judgment  before  the  court;  hfs  attention 
was  not  immediately  called  to  it :  and  Lord  Kcnyon 
said,  he  did  not  believe  it  was  an  opinion  by  which  he 
would  wish  to  be  bound  :  it  being  at  fhe  most  an  obiter 
dictum,  the  court  did  not  lay  so  much  stress  on  it  as 
they  should  otherwise -have  done,  as  it  came  from  so  hi<rh 
and  respectable  authority. 

The  other  authority  cited  on  the  same  side  was  the 
case  of  Manchester  college^  and  the  act  of  pnrliamenjt 
which  was  passed  in  consequence  of  that  determination. 
But  that  statute  weighed  the  other  way.     It  was  con- 
tended by  the  counsel   in  support  of  the  rule,   that  the 
last  clause  of  that  act  was  at  variance  with  the  first,  and 
abridged  the  construction  of  it.     The  first  clause  in  that 
statute  enacts,    That  when  it  shall   happen    that    the 
warden  ship  of  Manchester  shall  be  held  in  commendam 
with  the  bishopric  of  Chester,  the  power  of  visiting  Man- 
chester college  shall  be  vested  in  the  crown ;    and   it 
enables  the  king  to  visit  it,  according  to  the  charter  of 
foundation  :  that  power  of  visitation  then  must  be  exer- 
cised by  the  king  in  his  court  of  Chancery.     If  that         , 
clause  had  stood  alone,  it  would  not  assist  the  argument 
in  support  of  the  rule ;  because  it  must  be  supposed  that 
the  legislature  intended,  in  that  case,  to  follow  the  course 
of  the  common  law  as  nearly  as  possible:  and  under  that 
act  the  king  cannot  exercise  his  visitatorial  power  in  the 
court  of  K.  B. 

Then  it  was  argued,  that  the  last  clause  controls  the 
operation  of  the  former ;  because  it  provides,  that  dis- 
putes concerning  the  election  of  the  members  of  the 
college  shall  be  determinable  by  the  course  of  ihe  com- 
mon law,    as   if   there   were   no   visitatorial   power  in 

being. 
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being.  But  that  clause  does  not  say  that,  in  future  tint, 
such  shall  be  the  law:  it  merely  respects  the  case  of  the 
then  existing  members  \  leaving  the  power  of  visiting  in 
other  cases  in  the  chancellor,  and  cautiously  avoiding  to 
stir  the  question  relative  to  the  propriety  of  granting  the 
mandamus  which  gave  rise  to  the  act. 

These  two  authorities,  which  were  urged  in  favour  of 
the  mandamus,  being  satisfactorily  answered,  the  only 
points  left  for  consideration  were,  the  convenience  of  the 
case,  and  the  general  law  on  the  subject.— In  general, 
corporate  bodies,  which  respect  the  public  police  of  the 
country,  and  the  administration  of  justice,  are  better  re- 
gulated under  the  euperintendance  of  the  court  of  King's 
Bench  than  of  the  court  of  Chancery ;  but  it  is  otherwise 
with  the  eleemosynary  foundations  in  general.— -What 
is  said  by  Lord  Holt,  in  1 2  Mod.  seems  decisive  of  this 
question  :  for  though  it  is  only  called  his  private  opinion, 
yet,  as  it  was  formed  by  him  on  a  subject  which  he  had 
so  thoroughly  considered,  and  as  the  general  convenience 
of  the  case  coincides  with  it,  it  is  entitled  to  the  best 
consideration.  Therefore,  with  no  decided  authority  of 
general  principle  of  the  law  against  them,  but  with  the 
convenience  of  the  case  and  general  principles  of  law  in 
their  favour,  the  court  held  that  they  should  do  more 
substantial  justice  to  the  parties  in  this  particular  case, 
and  to  the  public  in  general,  by  refusing  to  grant  this 
writ  of  mandamus,  and  by  referring  this  question  to  the 
lord-chancellor,  than  by  entertaining  jurisdiction  ovefrit. 
The  rule  was  discharged. 

Thus,  likewise,  in  the  case  of  Wm*  Frend,  who  ap- 
plied for  a  mandamus  to  compel  the  visitor  of  Jesus  Col* 

b  T.  Rep.  475.  lege,  Cambridge,  to  hear  and  determine  his  appeal  against 

a  sentence  of  expulsion,  it  was  held  by  the  whole  court, 

2  T.  Rep.  340.   as  settled  in  the  case  of  Phillip*  ami  Bury>  that  the  court 

of 
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of  King's  Bench  has  no  other  power  than  that  of  putting 
the  visitatorial  power  into  motion,  but  that  if  the  judg- 
ment of  the  visitor  be  ever  so  erroneous,  they  cannot  in-. 
terfere  in,  order  to  correct  it.  Their  interference  would 
be  to  control  his  judgment,  which  would  be  attended 
with  the  most  mischievous  consequences,  since  they 
njust  then  decide  on  the  statutes  of  the  college,  of 
which  they  are  ignorant,  and  the  construction  of  which 
has  been  confided  to  another  forum.  The  court  can 
compel  him  to  exercise  his  visitatorial  power,  but  has 
no  authority  to  compel  him  to  form  a  particular  judg- 
ment on  the  merits.  Parol  evidence  is  not  the  usual 
way  of  hearing  these  appeals.  If  the  visitor  does  not 
exercise  it  rightly,  the  court  has  no  power  to  say  how-he 
should  have  decided. 

* 

The  application  for  a  mandamus  was  renewed  in  the  o  T.  Rep.  99. 
following  year," when  the  same  doctrine  was  maintained        1*w" 
on  a  more  solemn  and  full  discussion ;  and  it  was  said  by  ... . 
Grose,  J.  that  the  granting  of  such  a  mandamus  is  not 
of  course:  nor  is  it  of  eourse  to  grant  it  in  3  doubtful 
case,  where  the  court  below,  assuming  it  to  be  a  court  of 
competent  jurisdiction,  has  exercised  that  jurisdiction, 
and  proceeded  to  sentence ;  and  where   the  party   has 
appealed  against  that  sentence,  and  it  has  been  affirmed 
on  such  appeal. 

The  principal  ground  for  granting  a  mandamus,  so 
frequently  mentioned  by  Lord  Mansfield,  is,  where  it  is 
to  prevent  a  failure  of  justice,  and  where  there  is  no  other 
specific  remedy  ->  that  chiefly  applies  to  cases  where  there 
is  no  jurisdiction  to  appeal  to,  or  where  the  judgment 
pronounced  is  clearly  an  excess  of  the  jurisdiction  of  tho 
courtbelow. 

Free  chapels  and  donatives,  except  such  as  receive  the. 
augmentation  of  Queen  Anne's  bounty,  are  exempt  frorn 

the 
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the  visitation  of  the  ordinary ;  the  first  being  visitable 

only  by  commission  from  the  king,  and  the  second  by 

commission  from  the  donor :  and   such  churches  and 

-    chapels  also  as  by  25  Hen.  VII f.  c.  21.  being  formerly 

.  in  the  visitation  of  the  pope,  are  now  vested  in  the  crown. 

2  P.  \fnis.as4.  Governors  of  a  charity,  though  not  guilty  of  corrup- 
tion, yet  if  extremely  negligent  in  any  case,  will  be  liable 
to  costs,  on  any  application  to  the  court. 

i  Bm.Cha.Rcp.  If  trustees  are  directed  to  be  inhabitants  of  a  parish, 
and  trustees  be  chosen  from  another  parish ;  before  the 
court  will  order  them  to  be  removed,  it- must  be  shewn 
that  there  were  proper  persons  in  the  parish  to  be  trustees. 
Trustees  arc  bound  to  do  the  best  they  can  for  the 
charity  which  they  engage  to  serve  ;  it  was  adjudged  a 
misemploymcnt,  where  they  did  not  lease  certain  tythes 
left  for  charitable  purposes  to  thtir  full  value  ;  they  were 
ordered  to  pay  the  difference,  and  the  lease  declared  void, 

Duke,  56, 5t.    and  a  new  one  directed. 

ft  will  be  accounted  a  misemployment  of  a  gift,  in  all 
cases  where  there  is  found  any  breach  of  trust,  falsity, 
non-employment,  concealment,  misgovernment,  or  con* 
version  of  the  lands,  rents,  goods,  money,  &c.  bestowed, 
against  the  intent  or  meaning  of  the  donor  or1  founder; 
as  to  cut  down  and  sell  timber ;  to  grant  leases  at  an 
under  rent ;  to  retain  monies,  rents,  and  profits  in  a  re- 
ceiver's hands ;  to  convert  or  change  the  employment 
thereof  to  other  uses  than  those  directed  by  the  giver  or 
founded;  extravagant  management  and  waste  in  the 
house,  Ace.  &c.  But  where  the  gift  is  general,  as  is 
commonly  the  case,  in  the  words  €t  towards  carrying  on 
ic  the  charitable  designs  of  the  institution  named,"  there 
it  is  no  misemployment  to  dispose  of  the  gift  in  any  man- 
lier the  governors  think  proper,  within  the  general  con- 
cerns, and  for  the  benefit  thereof;  for  this  includes  their 

discretion, 
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discretion,  to  employ  it  in  the  best  way  they  can,  for  tie 
supply  of  those  necessaries  which  either  the  house  or  the 
foot  require,  m  payment  of  salaried  and  the  like  :  but  if 
the  donor  specify  any  one  of  these  particulars,  it  must 
be  so  strictly  employed. 

And  perhaps,  if  visitations  were  oftener  held,  to  exa- 
mine into  the  conduct  and  management  of  these  institu- 
tions, as  well  ad  any  Infractions  of  the  statutes  given  by 
the  founder;  the  public  support  and  encouragement 
might  be  better  deserved,  and  more  liberally  bestowed. 

The  school  at  Bolton  was  established  by  a  private  act  9  Br  om. 
of  parliament,'  which  provided,  that  if  the  trustees  should     *7'w 
find  any  of  thfc  trusts  impracticable  or  inconvenient,  they 
might  apply  by  petition!  to  the  Lord-chancellor,  to  whom 
the  act  gave  powers  of  variation; 

An  application,  arising  fronri  inconvenience  in  the 
number  of  trustees,  was  made  to  reduce  them  ;  but  Lord 
Thurlow  thought  this  not  within  his  jurisdiction,  which 
did  not  comprise  a  power  to  alter  the  general  constitution 
of  the  trust  itself,  and  that  the  application  must  be  to 
parliament. 

Thus  the  corjporatipas  in  London,  which  have  power 
to  make  bye-laws,  cannot  diminish  the  number  of  iheir 

courts  of  assistants; 

.  

The  established  rule  is,  that  the  legatees  of  charity  lega~  1  Vem.  ii. 
eies  cannot,  in  any  respeet,  b^  any  agreement  amongst  MAnj^ntu 
themselves,  alter  or  divert  the  charities  given,  they  must 
be  fulfilled  according  to  the  letter  of  the  dotior's  will  or 
intention,  expressed  or  implied  j  and  this  principle  pre- 
vails in  respect  to  any  lectureship  in  any  college  j  it  must  x  yerii.  5*. 
be  precisely  such  as  the  founder  has  directed :  they  can  a  Vertl- 41^ 
only  improve  it. 

A  corporation  for  a  charity,  as  the  governors  o£ Christ's  3  Vem.  aio. 
fcospttal  *re  foT  Hetherington's  charity  for  the  blind,  and  Lydia^Po*ch' 

2*  the 
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the  painters9  company  for-  Stock's  charity  for  blind  per- 
sons, arc  merely  trustees,  and  cannot  do  any  thing  to  pre- 
judice it,  or  in  breach  of  the  rules  of  the  foundation- 
deed  or  will. 
If  the  governors  are  visitors  also,  they  are  accountable 

_  • 

to  the  Court  of  Chancery,  as  far  as  relates  to  the  affairs 
and  estates  of  the  charityi 
lsVex  jun.sio.      In  consequence  of  abuses  of  an  old  established  cbarity, 
iso7.     '  misapplication  of  the  revenues  of  the  appropriated  estates, 
worth     leases  underlet,  and  reservations  made  therein,  not  for 
the  charity  but  for  the  benefit  of  individuals,  besides  the 
appointment  by  the  heir  of  the  founder  of  very  improper 
persons  to  take  the  government,  the  question  was,  who 
had  the  jurisdiction  to  examine  and  restore  the  charity, 
The  statute  of  charitable  uses,  43  Eliz.  c.  4.  did  not  ex- 
tend to  any  charity  over  which  the  founder  had  appoint- 
ed visitors ;  but  if  the  governor  or  visitor  by  his  conduct 
involves  himself  in  another  character,  his  conduct  in  that 
new  character  may  be  the  subject  of  inquiry  in  the  court 
of  Chancery,  as  if  he  placed  himself  in  the  situation  of 
an  ordinary  trustee,  taking  upon  himself  to  receive  rente 
and  profits,  8tc.  otherwise  the  abuse  most  be  without 
redress. 

But  here  the  will  vested  this  power  in  the  heir  to  visit 
*  through  the  intervention  of  the  court,  and  the  court  had 
•interfered  on  a  former  application,  when  the  skinners1 
company  had  declined  the  visitation. 

It  was  stated  by  the  defendants,  that  all  the  proper  I 
parties  were  not  before  the  court ;  no  person  living  who 
bad  any  memory  of  the  transactions  upon  which  the 
charges  of  fraud  were  founded.  The  will  did  not  appoint 
a  visifC  but  merely  a  reference  to  the  jurisdiction  of 
the  court. 
Lord  Eldon  said,  the   authority,  according  *  the 

will 
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will  given  to  the  court,  is  a  special  authority  applying 
to  a  particular  case*  The  particular  provision  in  the  will 
having  failed  by  the  refusal  of  the  skinners'  company  to 
act,  it  naturally  and  legally  devolved  upon  the  heir  afc- 
law.  "The  crown,  as  it  always  does,  took  the  heir's  re- 
commendation of  the  governors  of  the  school.  In  his 
character  of  manager  of  the  revenues  unquestionably  he 
became  amenable  io  (hie  com  t ;  for  in  his  character  of 
visitor  he  never  could  control  his  own  accounts.  If  the 
company  do  not  nominate  governors,  or  if  their  nomi- 
nation cannot  be  considered  a  nomination,  de  jure,  by 
implication,  the  nomination  is  given  to  the  heir  at -law  j 
and  as  to  the  schoolmaster,  to  the  Bisfop  of  Lincoln.. 

The  first  letting  wis  undue,  the  tenant  being  himself  a 
governor.  But  there  is  a  great  difference  between  an 
undue  letting  and  a  lease  for  the  purpose  of  constituting 
Jwmsetf  tenftftt,  that  he  may  have  the  means  of  under* 
Jetting  at  a  great  private  advantage*  The  leases  were 
undue  also  in  this  respect,  that  the  chances  of  improve* 
menjt  in  a  lapse  of  tikne  are  to  be  taken,  and  are  not  to 
be  prevented  by  leases  enduring  half  a  century;  one 
lease  was  granted  to  Dudley  by  governors  not  duly  ap*. 
pointed  for  §9  years,  upon  the  lives  of  three  daughters  of 
the  heir-at-iayv,  at  a  rent  of  Si.  less  than  he  paid  before, 
and  a  fine  of  1501.  with  a  declaration  of  trust  indorsed 
upon  it  by  Dudley, 

As  to  the  difficulty  of  the  account,  by  reason  of  their 
length,"  the  court  for  the  present  confined  its  enquiry  to  « 
the  rents  under  this  lease  ;  and  if  the  result  should  be, 
that  any  part  hail  been  applied  in  the  family  that  ought 
to  have  gone  to  the  sustentation  of  the  school,  the  estate 
of  the  heir-at-law  will  be  answerable  for  the  account. 
And  an  account  was  also  directed  of  a  period,  during 
which  the  belr*at-hw  had  been  a  lunatic,  which  pro-  > 

%%s%  duced 
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dticed  the  question  as  to  jurisdiction.  It  does  not  neces- 
sarily follow,  because  a  commission  of  charitable  uses 
would  not  issue,  that  therefore  this  court  could  not  act; 
and  if  it  were  made  out  that  the  governors  were  merely 
optional,  and  only  the  agents  of  Dixie  the  heir,  this  court 
would  try  to  get  at  it.  But  here  was  no  visitor  capable 
of  acting,  a  persoi)  as  committee  of  the  lunatic  is  acting 
without  authority  for  him  as  visitor ;  and  till  after  the 
information  filed  there  were  not  even  nominal  governors. 
Then,  if  the  information  was  well  filed,  will  the  election 
pending  the  suit  take  away  from  the  court  the  jurisdic- 
tion, even  if  they  were  well  elected  ?  I  think  not ;  for  the 
governors,  if  well  elected,  are  trustees  ;  and  the  visitor 
not  being  caoable  of  acting,  the  jurisdiction  of  this  court 
must  take  place. 

As  to  the  letting,  no  trustee  can  be  a  tenant,  and  the 
court  will  charge  him  with  an  occupier's  rack-rent,  and 
he  must  quit  the  premises.  As  to  the  other  governors) 
men  are  not  to  put  themselves  in  a  situation  of  respon- 
sible duty,  and  expect  to  be  relieved  even  at  the  expence 
of  those  who  bring  them  into  that  situation :  therefore  it 
would  not  be  unwholesome  to  serve  them  with  the  de- 
tree.  As  to  removing  the  governors,  it  was  very  difficult 
to  say  they  were  not  to  be  removed ;  such  an  election  of 
governors,  compared  with  the  duties  required  by  the 
statute,  the  only  answer  could  be,  that  no  other  gover* 
nor  could  be  obtained:  but  the  evidence  was  against 
that  The  consequences  of  removing  them  was  re- 
served till  after  hearing  the  petition  for  their  removal  and 
nomination.  Dixie  had  no  right  to  apply  the  surplus 
Tents  pending  the  suit. 

The  petition  was  accordingly  presented  in  1 808,  which 
embraced  the  subjects  of  visitatorial  authority,  of  ap- 
pointment of  governors,  and  of  the  application  of  the 

surplus 
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surplus  rents.    The  court  thought  it  best  to  confine  the 
genera]  account,  to  be  taken  from  the  time  of  filing  the 
bill,  that  the  appointments  of  the  master  had  been  very 
irregular,  and  were  declared  invalid,  with  liberty  to  make 
any  application  for  a  due  appointment  to'  those  persons 
who  could  make  it.    As  to  the  governors,  the  founder 
originally  intended  to  reserve  to  his  family  a  considerable 
influence,  and  that  purpose  was  very  proper  in  a  moral 
view ;  but  the  conduct  of  the  defendant  had  been  such, 
that  his  lordship  did  not  know  how  to  preserve  that  in- 
fluence in  his  person,  and  if  not,1ie  did  not  know  how  it 
could  be  preserved  in. any  degree.    The  election  of  go- 
vernors was  a  wrong  and  undue  proceeding,  as  under 
the  circumstances  that  election  should  not  have  been 
made  pending  the  cause  without  leave  of  the  court.   The 
situation  in  which  some  of  the  persons  electing  stood, 
called  fpr  strong  animadversion.    Those  governors  were 
removed,  the  court  having  the  jurisdiction.    This  was 
not  the  mere  pase   of  £   corporation   having  visitors ; 
but  the  visitor  himself  has  generally  been  one  of  the 
governors,  and  the  governors  were  acting  as  trustees  in 
the  receipt  of  the  rents  and  profits  of  the  estate.    That 
is  a  sufficient  ground  j   but  there  is  another  ground,  that 
the  interest  which  this  family  have  had  with   the  rector 
has  not  induced  him  so  far  to  accede  to  their  purposes 
as  to  keep  the  corporation  ajive.    From  the  period  of 
the  dispute  about  the  management,  it  did  not  appear  to 
have  existed  as  a  corporation  until  the  governors  were 
filled  up  under  thpse  circumstances.    Then  it  is  the  case 
of  persons,  acting  as  to  what  did  not  belong  to  them 
within  that  corporate  character,  that  would  be  necessary 
to  lay  the  foundation  of  an  objection  to  the  jurisdiction. 
The  corporation  revived,  therefore,  could  not  possibly 
compel  a  due  account  for  the  time  past,  or  a  due  appli- 
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eat  ion  for  that  period}  without  the  assistance  of  a  court 
of  equity,  which  therefore  roust  have  jurisdiction  as  to 
those  persons  who  acted  in  the  intermediate  period  ;  not 
having  vested  in  theip  that  character,  which  alotoe  could 
form  the  ground  for  an  objection  to  the  jurisdiction. 
Inquiries  were  directed  as  to  those  leases,  which  Pixie 
procured  for  the  benefit  of  some  of  his  family,  and  bis 
assets  deemed  liable,,  at  least  to  the  extent  of  what  the 
charity  bad  lost,  by  the  benefit  they  received. 

A  general  account  would  be  difficult  and  expensive, 
*nd  it  was  not  clear  that  the  ert pence  of  it  would  fall  upon 
his  estate ;  and  therefore  it  was  doubtful,  whether  it 
would  be  beneficial  to  the  charity,  if  the  expence  of  an 
account  to  so  remote  a  period  should  be  defrayed  by  the 
charity  funds.  As  to  the  period  of  the  lunacy  the 
jnanagement  was  short ;  as  to  the  committee  not  saying, 
whether  it  would  be  right  to  disturb  the  payments  to  the 
schoolmasters  and  others,  without  a  very  strong  ground* 
it  was  adjudged  to  be 'due  to  principle  and  authority  to 
declare,  that  the  information  must  carry  with  it  an  ac- 
count,  at  least  from  the  time  when  it  was  filed.  The 
,  appointments  were  declared  invalid  5  one  was  a  culpable 
abuse  of  the  trust,  by  a  bargain  for  a  division  of  profit ) 
fend  the  defendant  had  imposed  a  duty  upon  the  other, 
not  only  to  this  school,  but  also  to  his  brother,,  to  preserve 
by  proper  conduct  that  influence,  which  the  founder  had 
intended  to  give  to  his  family.  The  relators  were  ordered 
to  bring  in  proposals  for  proper  persons  to  be  governors  J 
and  if,  upon  inquiry,  the  master  was  not  duly  appointed, 
proposals  for  such  appointment,  and  to  state  in  whom 
that  right  was  vested,  and  a  scheme  for  future  manage- 
,  ment  of  the  charity  should  also  be  brought  in. 
11Vez.jun.101.     Where  the  foundation-deed  vested  the  right  of  appoint- 

*lyi805.   °  '  ing  a  schoolmaster  in  persons  whose  heirs  could  not 
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be  found,  and  in  their  default  in  the  curate,  church- 
wardens, aod  six  of  the  chief  inhabitants  of  the  parish, 
for  the  time  being,  concerning  the  latter  of  which  dis- 
putes had  arisen,  it  was  suggested  by  petition  to  the  Icrd- 
charrcellor,  that  the  right  vested  in  the  crown,  to  be  ex- 
ercised by  his  lordship  as  having  the  whole  visitatorial 
£otfer.  But  his  lordship  doubted  w he; her,  as  visitor, 
be  had  the  right  of  appointing  ;  the  patronage  <J|}  not 
follow  the  visitatorial  authority.  The  master  had  a  free- 
hold in  his  office;  the  patronage  was  vesttdiuthe  curate, 
churchwardens,  and  six  of  the  chief  inhabitants ;  it  was 
in  their  gift,  not  in  the  gift  of  the  visitor  ;  and  the  fact  of 
their  having  m&de-two  elections,  which  became  void,  does 
not  vest  the  power  in  the  visitor. 

Wherefore,  as  visitor  in  right  of  the  crown,  those  elec- 
tions were  declared  void,  the  rents  to  be  paid  to  the  gen- 
tleman who  had  done  the  duty,  and  until  another  should 
fre  properly  chosen  ;  and  it  was  referred  to  the  Attorney- 
general,  to  consider  and  report  what  directions  and  alter- 
ations,  touching  the  mode  and  right  of  election  and  ap- 
pointment, might  be  proper,  and  what  might  be  made 
in  the  constitutions  of  the  school  most  conducive  to  the 
x  interest  and  benefit  of  the  objects  of  the  charily,  and 
the  furtherance  of  the  donor's  intention;  but  that  it 
ought  to  appear  to  be  the  report  of  the  attorney  himself, 
and  not  of  anyone  whom  he  should  appoint. 

The  nomination  of  a  master  to  an  hospital  or  school  iCa.  Cha.214. 

•  i  i     •  •  •     •      i  i        i  Atkins  v    Moo- 

ts not  grantable  m  reversion,  nor  .is  it  like  the  prescnta-        ch-uc. 

tion  to  a  living  ;  and  in  the  case  of  a  rectory,  impropriate  Auy^Wyc- 
°riginally  in  a  monastery,  but  afterwards  devised  to  a     ,iffe' 

.  5  Atk.  576, 

parish^  the  trustees  have  the  nomination,  and  must  pre-  1  Vez.  41.  s.c. 

«(■>«♦  « '•     4.  Alty  v-  barker. 

sent  a  rector. 

-. 

A  power  given  bv  the  founder  to  the  ordinarv,  to  decide     *  Kast  2a,« 
.  •    "  .  1*07. 

*ny  difference  between  the.  officers  in  making  up  their 

•     2  k  4?  accounts, 
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accounts,  and  to  appoint  a  master  in  case  of  lapse,  to  cor? 
rect  or  amove,  to  sequester  his  profits  in  case  of  removal 
of  money  from  the  public  chest,  and  also  to  interpret 
the  statutes,  are  all  powers  which  do  not  constitute  a. 
visitor,  or  in  exclusion  of  the  authority  of  43  Eliz.  c.  4. 
and  a  compassion  of  inquiry,  is  necessary. 

IJy  ap6rde  r  of  the  Lord-chancellor,  made  upon  a  mo? 
tion  Squash  a  commission  of  charitable  uses,  as  having 
improperly  issued  in  a  case  not  warranted  by  the  statute, 
the  following  case  was  stated  for  the  opinion  of  this 
'  court.  By  letters-patent,  under  the  great  seal  in  the  2d 
antl  3d  Philip  and  Mary,  license  was  given  to  Dr.  John 
Dakyn,  rtclor  of  Kir  by- Ravens  worth  parish,  in  the  county 
of  York,  }ofqund  in  that  parish  a  school  or  ^lms-house, 
or  hospital,  for  the  education  of  boys,  and  for  the  relief 
of  the  poor;  to  consist  of  two  wardens  and  one  master 
pf  the  scholars,  and  pertain  other  poor  persons,  according 
to  the  statute^,  ordinances,  and  foundations  to  be  made 
by  the  said  John  Dakyn,  his  heirs  or  assigns.  It  was 
also  granted,  that  Dr.  Dakyn,  his  heirs,  executors,  or 
assigns,  or  any  of  them,  should  from  time  to  time  make 
ordinances,  statutes,  and  rules  for  the  government  of  the 
said  scholars  and  wardens,  boys,  and  inferior  people  of 
the  hospital ;  ancj  that  the  two  wardens,  and  master,  and 
their  successors  should  be  a  corporation,  anil  have  per- 
petual succession,  by  the  name  of  "  Wardens,  teacher, 
*  or  master  of  the  scholars  and  poor  people  qf  the  alms- 
house qr  hospital  of  St.  John  the  Baptist,  of  Kirby  Ra- 
yensworth"  and  should  be  capable  of  taking  lands,  &c. 
Dr.  Dakyn,  by  virtue  of  this  license^  in  1556,  esta- 
blished the  school  or  hospital,  and  endowed  it  with  land*, 
&c.  and  also  made  rules,  ordinances,  and  statutes,  for  the 
government  of  the  charity,  dated  11th  May,  1556; 
whereby,  alitor  appointing  a  mode  of  electing  the  wardens 

triennially. 


Cb.  I.  Of  Visitation.  &* 

triennaliy,  by  ballot,  at  a  meeting  of  the  rector,  vicar, 
or  curate  of  Kirby-RaveJIsworth,  and  specifying  the  duties ' 
of  the  wardens ;  it  i$  provided  by  cap.  5.  that  both  the 
wardens,  after  their  account  of  their  receipts  and  ex- 
pences,  according  to  the  form  prescribed  in  their  path 
(at  the  giving  in  of  which  accounts  no  parishioner  of 
Kirby-Ravensworth  is  to  be  excluded),  shall  receive  10s. 
for  each  year  of  their  office,  by  the  h^nds  of  the  new 
wardens,  besides  their  necessary  expences.     But  if  in 
making  up  the  accounts  any  doubt,  or  any  other  thing 
hurtful  10  the  said  alms-houses  or  hospital,  shall  arise, 
which  cannot  be  decided  and  ended  by  the  care  and  dis- 
cretion of  the  two  wardens,  rector,  vicar,  or  curate,  and 
school-master,  then  the  new  wardens  shall,  within  40 
days  next  ensuing,  lay  this  matter  before  the  ordinary  of 
the  pface,  and  shall  take  care  that   the    old  wardens 
shall  answer  before  the  said  ordinary  concerning  their 
doings,  juxta  jormulam  tcclesia  quia  contingit  de  reli- 
giojie  domi.    By  cap,  6.  after  appointing  the  election 
of  a  schoolmaster, ,  by  the  two  wardens,  and  the  rector, 
vicar,  Or  curate,  and  two  church-wardens  of  the  parish, 
pr  the  major  part  of  them,  it  is  provided  that  if  they 
neglect  to  substitute  a  master  within  60   days  after 
the  death,  privation,  or  promotion  of  the  former  master, 
then  the  substitution  of  the  said  master  (if  made  within 
30  days  after  notice  to  them)  shall  pertain  to  the  Dean 
and  Chapter  of  York  \  and  if  they  omit,  &c.  the  appoint- 
ment, for  that  turn  only  shall  devolve  to  the  Bishop  of 
Pkester;  or  if  the  see  be  vacant,  to  the  dean  and  chapter. 
By  cap.  11.    if  the  master  be  addicted  to  gaming  or 
drinking,  or  be  disgraced,  or  defamed  t>y  any  other  crime 
that  shall  stapd  in  need  of  ecclesiastical  correction,  this 
shall  be  punished  by  ibe  qrdinary  of  the  place,  according 
to  the  rules  of  canons  of  £he  ecclesiastical  law;  by  whom 

also, 
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also,  if  the  crime  require  it,  he  snail  be  removed  from 
his  office.     By  cap.  SI.  after  ordaining  that  5l.  for  the 
use  of  the  alms-house  be  constantly  kept  in  a  chest  in 
the  parish  church,  and  lent  only  upon  good  security  fcr 
repayment  within  six  months,  it  is  provided,  that  if  the 
money  be  taken  out  by  rapine,  &c.  the  wardens  and 
schoolmaster  shall  so  long  be  deprived  of  their  salaries 
by  the  ordinary  of  the  place,  till  the  money  be  restored : 
and  in  such  a  case  there  shall  be  a  power  in  the  ordinary 
to  sequester  the  profits,  and  make  inquiry  concerning 
the  premises  when  he  pleases.     Cap.  35.    Also,  I  will, 
ordain,  and  appoint,  that  if  any  doubt  shall  arise  con- 
cerning the  meaning  of  the  statutes  already  published,  or 
shall  hereafter  be  set  forth  by  me,  or  any  thereto  lawfully 
authorised ;  that  doubt,  of  whatsoever  nature,  shall  be 
interpreted,  altered,  or  made  new,  by  me  John  Dakyih 
if  I  please  to  have  it  so,  while  I  live:  but  if  any  doubt 
shall  happen  when  I  am  dead,  I  will  that  it  be  determined 
and  interpreted  1}  the  ordinary  of  the  flace,  with  as  much 
regard  to  the  grammatical  sense  as  may  be.    Cap.  36, 
£lso,  if  it  should  happen  at  any  time  hereafter  that  the 
wardens,  schoolmaster,  or  poor  people  of  the  alms-house 
or  hospital,  or  any  of  them,  shall  sell,  mortgage,  or  any 
Other  way  alienate,  any  of  the  lands,  &c.  pertaining  to 
it,  otherwise  than  by  leasing  the  same  for  years,  for  the 
value  of  the  wonted  rent  at  least,  or  shall  permit  any  of 
the  lands,  or  other  premises,  to  be  unjustly  usurped,  &c. 
and  shall  not  resist  the  usurpers,  &c.  to  the  utmost  of 
their  power;  and  if  after  such  an  attempt,   the  master, 
wardens,  and  poor  people  do  not  bring  an  action  at  law 
against  the  usurpers  within  half  a  year,  and  effectually 
prosecute  it,  in  such-a  case  I  will,  ordain,  and  appoint 
that  the  Dean  and  Chapter  of  York  shall  1iave  power 

and  authority  to  expel  and  remove,  as  they  like,  the  two 

wardens 
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wardens  and  schoolmaster,  or  any  of  them,  alienating, 
or  consenting  to  the  alienation  of  the  premises,  &c.  and 
to  appoint  others,  ice.  who  will  claim  and  regain  the 
lands  usurped,  fee,  and  apply  add  restore  the  same  to 
the  said  alms-house  or  hospital,  and  reform  the  neglects* 
fac  and  preserve  the  said  alms-house  or  hospital  in  its 
primitive  state  and  condition,  as  much  as  in  their  power, 
answerable  to  the  statutes  and  ordinances  of  me  John 
Dakyn,  and  of  all  and  every  the  benefactors  of  this 
almshouse.  And  I  further  ordain,  that  the  "said  dean 
and  chapter  shall  have  30s.  yearly  for  their  concern  of 
the  premises,  viz.  10s.  out  of  the  stipend  of  the  two 
wardens,  and  20s.  out  of  the  master's  salary,  until  the 
alms-house  or  hospital  he  restored  to  its  pristine  state  and  / 

condition :  to  cease  when  this  shall  be  ejected,  &c, 
The  statutes  also  contain  various  directions  respecting 
the  schoolmaster,  his  election,  stipend,  and  oath ;  par* 
ticularly  his  duties,  and  for  what  causes  he  may  be,  ipso 
fato,  deprived  of  his  office,  and  another  elected  in  his 
stead :  also  directions  respecting  the  appointment  of  the 
usher,  his  duty,  salary,  and  office;  the  punishment  and 
exercises  of  the  scholars :  the  election  of  the  poor  people, 
their  oath,  behaviour,  salary,  lodging,  duties,  and  re- 
moval :  also  concerning  the  land,  rents,  revenues,  pro* 
perty,  and  accounts  of  the  Corporation,  and  of  the 
repairs  qf  their  school-houses,  chambers,  and  buildings. 

The  case  also  referred  to  the  statutes  thernselves,  if 
necessary.  The  question  was,  Whether  there  were  & 
visitor,  governor,  or  overseer,  or  visitors,  &c.  of  the 
Mid  hospital,  appointed  within  the  meaning  of  the  statute 
*3  Elia.  c.  it.  for  redressing  the  misemplpyment  of  lauds, 
fcc*  given  to  charitable  uses  ? 

It  was  argued  against  the  commission,  that  a  power  is 
$v?b  ty  the  ordinary  of,  the  place,  the  Bishop  of  Cheater, 

to 
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to  interpret  the, statutes;  which  confers  a  general  visita- 
torial authority  :  and  it  is  no  derogation  of  this  authority 
that  an  ultimate  appeal  lies  to  the  same  person,  in  case 
of  ?ny  doubt  in  making  up  the  accounts  of  the  old 
wardens  ;  or  that  he  has  the  ultimate  appointment  of  the 
schoolmaster,  if  the  wardens,  &c.  neglect  to  fill  up  the 
vacancy  within  60  days,  in  the  first  instance,  and  the 
Dean  and  Chapter  of  York  within  30  days  after  notice,! a 
the  second  instance;  or  that  to  him  is  before  express'./ 
given  the  correction  and  deprivation  of  the  master  for 
sufficient  cause ;  and  the  sequestration  of  the  profits  of 
the  wardens  and  schoolmaster,  until  the  ftioney  im^ 
properly  subtracted  from  the  chest  be  restored.  The 
dean  and  chapter  of  York  have  indeed  a  special  power 
delegated  to  them  to  remove  the  wardens  and  school* 
master  consenting  to  a  mortgage  or  alienation  of  any  of 
the  estates  of  the  charity  :  but  there  is  nothing  incon- 
sistent in  the  appointment  of  a  special  visitor  for  a  spe- 
cial purpose  ;  while  for  general  purposes  a  general  visitor 
is  appointed.  The  power  of  interpreting  the  statutes  of 
the  foundation,  without  appeal  or  control,  is  the  most 
general  visitatorial  power  which  can  be  delegated.  No 
3iu&.  6'22—7'  technical  form  of  words  is  necessary  to  appoint  a  visitor; 

1pirr,I58,20|.  ,  .  '  J  ir 

1  &&C.  7  *  to  90.  it  is  sufficient  if  such  be  collected  to  have  been  the  inten- 
tion of  the  founder.  Atty.-gen.  v.  Talked)  and  St.  John's 
College  vi  Todington. 

On  the  other  side  it  was  urged,  That  no  general  visitor 
is  appointed  within  the  meaning  of  the  statute  of  EIi& 
but  the  ordinary  has  only  a  special  authority  delegated  to 
him  in  particular  cases,  as  the  dean  and  chapter  have  w 
others.  There  is  no  case  where  a  power  of  interpreting 
the  statutes  of  the  founder  has  alone  been  deemed  to 
constitute  the  interpreter  a  general  visitor. 

In  the  case  of  the  jlltorney-general  v.  Ta?fot>  Lof{! 

Hardwicke 
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Hardwicke  certainly  looked  to  other  clauses  than  that 

giving  the  power  of  interpretation :  he  referred  to  anothet 

clause — "  Cancellarius,  8cc.  poterit  visitare ;  et  si  quid 

inter  eas  repererit  corrigendum*  &c.  corrigat  et  puniat."  ' 

Next  the  foundress  directed  who  should  construe  the 

statutes,  viz.  the  chancellor,  with  his  assistants^  and  she 

excluded  ber  own  heirs. 

The  cases  therefore  do  not  bear  out  the  position  that  a 
power  to  interpret  the  statutes  Constitutes  a  visitor ;  for 
in  both  there  was  an  express  power  given  to'  visit,  and  to 
correct  and  punish.  The  statute  of  E]iz.  looked  parti***  EHa.c.«. 
culariy  to  correct  abuses  which  had  been  committed  in 
respect  of  lands  given  to  charitable  uses.  Here  there  is 
no  general  power  given  to  correct  such  abuses,  but  £ 
special  power  only,  which  excludes  the'  other.  If  the 
founder  had  meant  that  the  ordinary  should  have  general 
power  Ovejr  the  funds,  he  would  not  have  given  him  a 
special  power  in  the  instance  of  the  5h  improperly  with- 
drawn from  the  chest.  It  has  been  holden  that  a  general 
visitor  may  expel :  but  a  power  to  interpret  statutes,  can* 
not  include  a  power  either  of  expulsion  or  appointment. 
And  in  construing  the  statutes  of  the  founder,  nothing  is 
to  be  taken  away  from  him  or  his  heirs,  who  are  the 
proper  visitors,  except  by  plain  words  or  necessary  im- 
plication. 

If  a  general  visitor  had  been  appointed,  or  even  a 
general  power  of  control  given  over  all  the  lands,  8cc.  of 
the  charity,  no  commission  could  issue  under  the  statute 
ofEtiz.:  but  the  power  is  only  given  to  the  dean  and 
chapter  of  York,"  in  the  particular  cases  of  mortgage  or 
alienation  by  the  wardens,  &c.  who  have  the  immediate 
management :  there  is  no  provision  made  against  abuses 
of  a  different  description,  or  by  the  dean  and  chapter 
themselves. 

The    ^ 
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The  court  certified  to  the  lord-chancellor  their  opinion, 
Thai  there  is  not  any  visitor,  governor,  or  overseer,  or 
visitors,  governors,  or  overseers  of  the  said  hospital  ap- 
pointed, within  the  intent  and  meaning  of  the  act  of 
parliament  made  in  the  43d  of  Eliz.  c.  4.  above  referred 
to ;  so  a*  to  exclude  the  application  of  the  powers  granted 
bv  that  act 

.  The  open  principles  upon  which  modern  institutions 
of  charity  are  established,  afford  to  their  respective  gover- 
nors an  ample  power  of  examining  into  their  affairs,  and 
of  redressing  any  abuses  of  their  laws,  or  misapplication 
of  their  revenues ;  and  this  is  the  ehlef  reason  that  we 
seldom  meet  with  any  eases  in  the  courts  on  such  sub* 
jects  but  what  relate  to  ancient  establishments:  the 
general  meetings  of  the  governors  of  modern  charities 
possess  an  intire  control  over  their  whole  economy,  and 
over  the  powers  they  have  delegated  either  to  therr  com* 
mittees;  or  to  their  officers :  these  powers  they  may  at 
any  time  resume  ;  arid  the  wise  precautions  almost  uni- 
versally taken  for  official  fidelity  in  the  execution  of  the 
trust  reposed,  secures  in  addition  to  expulsion,  the  sum- 
mary red  re -s  of  pecuniary  restitution  for  peculation. 

Upon  the  whole,  the  subject  of  visitation  may  be 
reduced  to  these  principles  :— 

Thai  in  all  institutions  of  a  public  nature,  for  public 
government,  founded  by  charter  from  the  crown,  the 
'     ^  king  is  the  general  visitor* 

That  in  all  private  institutions  (the  distinction  has 
already  been  fully' explained)  -the  founder  and  his  heirs, 
or  the  person  whom  he  or  they  shall  appoint,  is  visitor. 
And  in  default  of  such  appointment,  this  visitatorial 
power  vests  in  the  crown. 

That  the  visitors  power  is  conclusive,  to  redrcs*  aH 
grievances,'  and  decide  all  differences,  elections,  and  the 

like, 
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m 
like,  on  appeal,  which  must  be  made  to  him.    That  his 

decisions  are  without  further  appeal,  but  must  be  agree- 
able to  the  statutes  of  the  institution,  and  the  laws  of  the 
realm;  and  if  otherwise,  they,  are  then  examinable  by  the 
king's  courts. 

And  that  wheresoever  the  king  is  visitor,  or  where  no 
visitor  is  appointed,  all  such  differences  are  likewise 
cognizable  by  his  courts  at  Westminster  Hall. 
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CHAP.  II, 


OF  LEASESy  &C 


Dyer,  247. 
19  H.  7.  <^  7. 


Sbvebal  statutes  iavfc  limited  the  terms  for  leases  of 
hospital  lands. 
is  U.  a.  c.  97.  The  act  oi  Hen.  VIII.  for  leases  of  hospitals,  college*, 
and  other  corporations,  states,  that  by  the  common  laws 
of  this  realm,  all  assents;  elections,  grants,  2nd  lease* 
made  and  granted  by  the  majority  of  the  chapter  or  fel- 
Iowsj  or  brethren  of  any  cathedral  church,  hospital) 
college,  or  corporation,  by  whatsoever  name  incorporated, 
were  as  effectual  as  if  the  whole  body  assented  thereto; 
yet  divers  founders  had  made,  among  their  peculiar  acts, 
local  statutes,  that  if  any  one  should  dissent,  no  such 
lease,  election,  or  grant  should  be  made ;  to  which  they 
had  been  sworn,  and  so  the  residue  could  not  proceed  to 
the  perfection  thereof,  without  the  danger  of  perjury) 
for  avoiding  whereof,  and  for  the  due  execution  of  the 
common  law  universally  within  the  realm,  and  every 
place,  in  one  conformity  of  fcason  to  be  used;  it  is 
ordained,  that  every  peculiar  act  or  statute  made  by  any 
founder,  at  the  foundation,  whereby  the  grant,  lease, 
gift,  or  election  of  the  governor  or  fulef,  with  the  assent 
of  the  majority,  having  voice  of  assent,  should  be  in  any 
wise  hindered  by  any  one  or  more  of  the  lesser  nambcr 
Contrary  to  the  common  law ;  should  be  as  to  stich  statute 
void :  and  no  person  of  any  such  hospital,  college,  or 

corporation,  should  from  thenceforth  be  compelled  to 

take 
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take  an  oath  for  the  observing  such  order  or  statute,  oil 
pam  to  the  persou  giving  such  oath,  to  forfeit  51. 

The  statnte  having  thus  confirmed  the  common  law, 
irt  the  power  which  reason  also  ascribes  to  the  majority 
of  every  society*  in  all  their  acts,  and  particularly  in  those 
of  leases,  elections,  grants,  and  the  like;  the  next  act  mehz.  c.  10. 
we  meet  whh  on  this  subject  was  purposely  made  to  re-  ineumb^c.^.' 
strain  long  leases  of  ecclesiastical  lands ;  yet  it  has  always  u  Co.  7  c.  a. 
had  a  benign  and  favourable  construction,  and*  therefore 
has  been  held  to  include  all  manner  of  hospitals,  be  they 
incorporated  by  any  name,  or  be  they  sole  or  aggregate. 
"All  leases,  gifts,  grants,  feoffments,  conveyances,  or 
estates,  to  be  made  or  suffered  by  any  master  and  fellows 
of  any  college,  dean  and  chapter  of  any  cathedral  or  eol- 
legiate  church,  or  master  or  guardian  of  any  hospital, 
parson,  vicar,  &c.  of  any  houses,  lands,  or  tenements,  Limited  to  at 
being  part  of  the  possessions  thereof,  other  than  for  31  y*»«#  <****«*• 
years,  or  three  lives,  from  the  time  any  such  lease  shall 
be  made  or  granted,  whereupon  the  accustomed  yearly 
rent  or  mote,  shall  be  reserved,  and  payable  yearly  during 
the  term,  shall  be  utterly  void."     But  the  act  does  not 
extend  to  make  good  any  university  lease  for  more  years 
than  are  limited  by  the  private  statutes  of  any  college. 
Nor  to  any  new  lease  made  on  the  surrender  of  a  former 
lease,  or  by  reason  of  any  covenant  or  condition  contain* 
led  in  any  lease  then  continuing ;  so  that  the  new  lease  do 
not  contain  more  years  than  the  residue  of  the  former, 
then  continuing,  shall  be,  at  the  making  of  such  new  lease, 
tor  at  a  less  rent. 

But  a  subsequent  statute  which  continues  the  above,  Continued  by 
declares,  th&t  this  shall  not  extend  to  any  grant,  assurance,  \4  E[*z\  cc'  ^i. 
or  lease  of  houses  belonging  to  any  such  college,  hospital,    ***• 17- 
or  corporation,  which  houses  are  situate  in  any  city,  or  *  Roll.  ici. 
town,  or  suburbs,  but  that  the  same  shoufM  be  granted  as 

8  f  thentofore. 
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thcntofore,  according  to  the  comtnon  taw  or  statutes  of 
such  institution  ;  so  that  such  house  be  not  the  capital  or 
dwelling-house,  used  for  the  habitation  of  the  persons 
abovesaid,  nor  have  ground  thereto  belonging  above  ten 
14  Elis.  c  is.  acres  : — Proviso,  that  no  lease  shall  be  made  by  force  of 

3  Co   01. 

Himt  v.  Single-  this  statute  in  reversion,  nor  without  reserving  the  accus* 
Cro.  &£' 5*4,  ton)ed  yearly  rent  at  the  least  nor  without  charging  the 
lessee  with  the  reparations,  nor  for  longer  term  than  forty 
years  at  the  most ;  nor  any  houses  shall  be  permuted  to 
be  aliened,  unless  in  recompense  thereof  there  shall  be 
afore,  with,  or  presently  after  such  alienation,  good,  law- 
ful? and  sufficient  assurance  made  m  fee-simple,  absolute- 
ly, to  such  colleges,  houses,  bodies  politic  or  corporate, 
Continued  by    and  their  successors,  of  lands  of  as  good  value,  and  of  as 

scc.**3, 4i.*  great  yearly  value  at  least,  as  so  shall  be  aliened. 
g&Fjzi* 4#      ^  a  corP°rat'on  *ggFe?a*c  make  a  lease  not  warranted 
by  this  statute,  it  is  void  against  themselves. 

Five  years  had  scarcely  elapsed  since  the  last  act,  be- 
fore it  was  found  necessary  for  parliament  to  intercept 
a  practice  which    began  very  generally  to  prevail,  of 
granting  further  leases  of  ecclesiastical  lands,  before  the 
current  leases  had  expired,  which  defeated  the  true  mean- 
ing and  intent  of  the  last  statute;  wherefore,  by  another 
SJJ*^""  act  in  the  year  1576,  all  such  new  leases  made  witbm 
Godb.  29,        three  years  of  the  period  of  the  current  lease,  and  aH 
.bond*  and  covenants  for  any  such  renewal,  were  declared 
void* 
GoodtiMe  v.     .    Lord  Mansfield,  speaking  of  this-  statute,  said,  the 
DouT'iw!      words  of  the  ISth  EJiz.  c.  10.  strongly  require  eccle- 
i  Antes  6*     s**8t'cal  l*a8C*  to  **  *n  possession,  and  not  in  reversion; 
yet  all  the  judges  held,  in  For  v.  Coliyer,  that  an  imme- 
diate lease  for  21  years,  of  premises  on  which  there  was 
a  subsisting  lease  for  four  years,  was  good.    The  itfb 
EJiz.  c.  U.  restrained  the  right  to  make  such  concurrent 

leases 
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leases  to  cases  where  the  old  lease  had  not  more  thin 
three  years  to  run.  It  is  apparent,  from  statutes  of  32 
Hen.  VIII.  c.  28.  and  13  Eliz.  c.  10.  that  the  legislature 
meant  to  confine  the  authority  to  let,  to  lands  which  had 
been  formerly  letten,  and  were  capable  of  producing 
profit ;  this  is  the  true  construction,  if  not  from  express 
words  used,  yet  by  necessary  implication. 
But  a  doctrine  was  afterwards  established,  which  in  £3*'** 

'.  Thomson  ▼. 

Home  respects  tended  to  avoid  this  statute,  where,  upon  Tnfford. 
a  nfew  lease  pending  the  former  lease,  the  same  rent  was 
reserved,  this  renewal  watf  held  to  be  a  new  lease ;  and  as 
soon  as  it  was  accepted  by  the  lessee,  the  former  lease  was 
determined  \  for  it  was  held  that  the  last  contract  dissolve 
the  first, when  the  one  and  the  other  cannot  stand  together. 
The  lessee  cannot  after  the  second  lease  grant  over  the  ttrm 
tinder  the  first ;  for  if  so,  the  second  would  not  be  good : 
the  second  term  cannot  be  good,  but  by  the  determina- 
tion  of  the  first*  which  is  by  the  lessee's  acceptance,  and 
therefore  a  prejudice  to  none  but  himself,  and,  volenti  no* 
jit  iiyuria  :  for  the  first  contract,  which  was  entire,  can- 
not be  so  dissolved  in  part,  but  in  the  whole*  sis  tt>  the 
party's  interest ;  and  therefore  the  first  is  gone  in  the 
whole :  and  if  so,  then  the  last  lease  is  but  is  a  lease  to 
begin  at  a  time  to  come  j  which  is  made  gdod  by  the 
statute  of  14  Eli2.  if  it  do  not  exceed  the  term  of  40 
years  from  the  date ;  for  the  purpose  of  that  act  was» 
that  colleges  and  the  like  shall  not  make  grants  in  rever- 
sion, unless  it  be  for  a  year;  and  the  reason  was,  because 
that  by  such  grants  in  reversion  they  shall  be  excluded 
from  their  rent  of  the  particular  tenants  for  the  time: 
and  upon  this  reasoning,  which  established  the  tenancy 
to  commehce  at  the  date  of  the  second  lease*  the  court 
of  K.  B.  maintained  two  leases  of  the  same  land,  granted 
by  Magdalen  college,  Oxford,  for  SO  year%q»eb,  to  dif- 

2fS  '     fertftt 
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ferent  tenants,  at  the  same  rent ;  the  latter  being  made 

seven  years  after  the  first,  to  commence  at  the  expiration 

of  the  first,  so  that  both  terms  together  did  not  exceed 

the  40  years  limited  by  the  statute. 

Co.  L.  *.  11.         It  was  afterwards  adjudged,  that  the  acceptance  of  a 

Hutton,  10*.     lease  for  years,  to  commence  at  a  fu'ture  day,  is  a  present 

surrender  of  a  former  lease  :  but  this  rule  is  subject  (o 

faiuch  consideration  of  the  circumstances  which  may 

attend  the  mode  of  surrender,  the  title  under  which  the 

two  leases  are  granted,  and  the  capability  particularly  of 

the  lessor. 

WScwclL  ^or>  l^e  ac(*ptance  of  a^new  lease,  if  it  be  a  good  one, 

7  Geo.  a.  B.R.   is  a  surrender  of  the  old  one ;  but  if  it  be  not  a  good  leaie, 

4  Burr.  ipso.      ..  «        «.    ,        i .  i     »       T.       •       * 

it  is  not  a  surrender  ot  the  old  one,  and  the  first  rs  not 
avoided  :  for  it  is  not  reasonable  in  itself,  nor  can  it  be 
the  intent  of  the  parties,  that  an  acceptance  of  a  bad 
lease  should  be  an  implied  surrender  of  a  good  one;  this 
is  not  only  agreeable  to  principles  and  common  sense, 
but  has  been  determined  in  Lloyd  v.  Gregory.— See  also 

Likewise,  if  a  surrender  is  intended  for  a  particular 
purpose,  and  that  purpose,  the  only  motive  of  it,  fails, 
the  surrender  ought,  in  like  manner,  to  fail :  also,  the 
BrstanleV"       second  lease  must  pass  an  interest,  or  it  cannot  be  con- 
4  Buir.  aai2.     sidered  as  a  leasee  ;  it  does  not  operate  as  an  estoppel- 
Co.  Lit.  47  b.    the  acquiescence  of  the  lessee  only  operates  by  way  of 
lit  •*:.  667.     estoppel ;    the  lessee  would,   in  an  action  for  rent,  be 
estopped  to  say,  that  the  second  lease  is  void— for  an 
estoppel  presumes  the  lease  to  be  good.    Where  the  first 
could  be  of  no  use,  if  he  had  had  the  second,  and  both 
parties  so  iniendedy  there  is  no  inconsistency  in  the  ac- 
ceptance of  a  new  good  lease  being  a  surrender  of  the 
former:  but  the  accepting  anew  Void  lease,  which  the 
lessee  is  not  to  enjoy,  could  not  shew  an  intention  to 
*  surrender 
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surrender  the  other:  therefore,  the  reason  why  this  should 
be  an  implied  surrender,  totally  fails :  a  void  contract  for 
a  thing  that  a  man  cannot  enjoy,  cannot  in  common 
sense  and  reason  imply  an  agreement  to  give  up  a  former 
contract. 

Assuredly  the  acceptance  of  a  second  lease  is  an  implied  Roe  ex  dem. 
surrender  of  a  former  lease,  but  it  is  nothing  more ;  the    "bp! Yoik 
mere  fact  of  cancelling  the  former,  and  reciting  a  sur-    i*04,         . 
render  in  the  new  lease,  does  not  comply  with  the  Ian-        *eq, 
guage  and  intention  of  the  statute  of  frauds,  the  words « 
of  which  are,  *'  np  lease  of  any  lands  or  houses  shall  be 
"  surrendered,  unless  by  deed  or  note  in  writing,  signer! 
"  by  the  party  or  his  agent,  thereunto  lawfully  authorised 
"  by  writing,  or  by  act  and  operation  of  law/*    The 
act  of  cancellation,  which  can  in  no  allowable  sense 
of  the  words  be  considered  as  either  "  a  deed  or  a  note 
in  writing,*9  cannot  since  that  statute  be  a  surrender ; 
nor  can  the  counter-part  of  the  second  lease  enure  as 
such,  unless  it  does  so  by  operation  of  law,  inasmuch  as 
it  does  not  purport  in  its  terms  to  be  of  itself  a  surrender^ 
having  no  words  in  it  which  denote,  or  can  amount  to  a 
yielding  or  rendering  up  of  the  interest;  but  merely  re- 
cites that  the  grant  of  the  new  lease  is  partly  in  con- 
sideration of  the  surrender  of  the  first  indenture;  and 
which  fact  of  previous  surrender  this  recital  by  no  means 
necessarily  imports;  for  the  statement  in  the  counter- 
part Will  be  sufficiently  accurate,  if  the  acceptance  of  the, 
second  lease  would,  by  operation  qf  law,  be  a  surrender 
of  the  former. 

It  has  been  said,  that  if  the  second  be  a  good  a$d  valid 
lease  in  all  respects,  its  acceptance  may  work  a  surrender 
of  the  first,  inasmuch  as  two  leases  cannot  stand  toge- 
ther ;  and  it  has  been  laid  down  by  Lord  Coke,  a«  to  Co.  Lit,  *s* 
ecclesiastical  leases,  that  though  not  warranted  by  the 

2F3  Is* 


438  OF  MORTMAIN  AND  CHARITABLE  USES.     Part  III, 

* 

1st  and  13th  Eliz.  they  are  good  against  the  lessor,  if  a 
sole  corporation,  and  "during  the  life  of  the  head,  if 

Drer*  i4o—6  made  by  an  aggregate  one]  the  acceptance  of  a  voidable 
Goqfh!'  k&se  >s  a  surrender,  though  the  acceptance  of  a  void  lease 
is  not ;  but  it  must  be  remembered,  that  the  case  alluded 
to  by  Lord  Coke,  is  that  of  a  lease,  which,  but  for  the 
disabling  statutes,  would  be  good  for  the  whole  period 
contained  in  it,  and  which  £ould  only  take  effect  in  one 
way,  namely,  out  of  the  estate  of  the  lessor  5  and  that  the 
question  there  did  not  properly  turn  on  the  effect  of  the 
instrument,  but  on  the  construction  of  the  disabling 
statutes,  i.  e.  whether  they  made  it  yoid  ab  initio,  or 
only  void  as  against  the  successor ;  leaving  the  lease  to 
have  the  effect  and  operation  it  had  prior  to  the  statutes, 
for  so  long  time  as  it  did  not  prejudice  the  rights  which 
those  statutes  were  made  to  protect. 

One  of  the  first  rules  for  the  construction  of  deeds,  is 

Shep.  Touch,    verba  intention*,  et  non  $  contra,  deb  en  t  mservire.    This 

Cro.  J*.  170.  rule  was  recognised  in  Gibson  v.  Searle,  in  the  case  of  a 
surrender,  where  the  court  resolved  unanimously  that  it 
"  was  not  a  surrender,  for  that  ought  to  be  the  intent  of  the 
parties ;  and  it  appears  that  there  was  not  any  intent  of 
the  parties ;  the  lease  was  made  with  intendment  to  his 
benefit,  and  not  to  his  hindrance,  as  it  should  be  if  it 

Cowp.  000.       should  be  construed  a  surrender,  &c.    See  also  GoodtUk 

Wilts. 087.     *  ?•  Bailey,  and  Samon  v.  Jones. 

5  &eo.s.c.  17.  To  settle  all  doubts  relative  to  the  power  of  corporate 
bodies  granting  leases  of  tythes,  or  incorporeal  heredita- 
ments, and  remedy  for  rent  in  arrear ;  the  act  which 
passed' in  J  765,  declares  all  leases  thereof  made  for  one, 
two,  or  three  lives*,  or  for  21  years,  as  gpod  in  law  as 

those 

9  Bast.  960.  *  A  cestui  que  vie  is  a  mere  pillar  to  uphold  the  estate  of  a  tenant,  and  is 

W*»         {je  has  39  such  a  seisin  as  to  give  to  the  lord  a  heriot  on  his  death<  so  nei- 
ther 
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those  granted,  under  22  Hen.  VIII.  c.  9.  and  gives  power, 
to  sue  by  action  of  debt  for  all  rent  in  arrear;  reserving* 
the  terms  of  such  leases  to  the  restrictions  of  their  own 
local  statutes. 

This  action  of  debt  against  the  lessee  is  given  to  secure 
the  corporation,  under  any  lease  of  tythes  or  other  incor- 
poreal hereditament,  which  was  well  calculated  for  the 
benefit  of  ecclesiastical  preferments,  because  there  was  no 
place  wherein  any  distress  could  be  taken  j  but  it  has  been 
already  said  that  the  expression  of  "  Master  and  Guardian 
"of  Hospitals,"  which  are  also  found  in  all  these  acts, 
i.uelude  all  manner  of  hospitals,  and  therefore  it  is  here  n  Co.  70.  a. 
mentioned,  for  their  benefit  likewise* 

It  is  also  held,  that  the  old  lease  may  be  surrendered, 
though  there  are  under-tenants  in  occupation :    and  to 
pbviate  the  difficulty  of  surrendering  up  all  the  under  4  Geo.  9.  c.  28, 
leases,  the  surrender  pf  the  original  is  made  equally  valid,  *'  *" 

and  a  new  one  may  be  granted  thereon. 

The  acts  recited,  certaijily  restrain  any  corporation 
from  wholly  alienating  any  of  their  lands  or  tenements  ;  Wats.  c.  42. 
for  not  only  the  word  lease  is  mentioned,  bgt  also  all 
ilfts>  grant**  feqffin^nts,  conveyances,  or  estates,  are  re- 
stricted to  three  lives,  or  21  years.  But  some  institutions 
bays  since  been  favoured  with  private  statutes,  relieving 
them  from  these  restraints,  which  will  be  mentioned  « 
hereafter. 

If  a  lease  for  years  be  made  to  a  corporation,  who  Cro.  ?*.  ip. 
cannot  take  it  without  deed,  and  they  grant  it  over,  th$ 
grantee  may  entitle  himself  thereto,  without  shewing  the 
deed ;  because  the  lease  of  the  thing  in  its  nature  might 
have  passed  without  deed;  although  the  persons  who 

thcr  has  he  such  as  will  enable  his  widow  to  claim  her  free  bench  ;  both 
which  incidents  are  essential  to  the  tenant's  estate,  according  to  the 
p\istom.-—Ri$ht  v.  Bawden, 

2  F  4>  toojj 


440  Of  MORTMAIN  AND  CHARITAB&E  USES*     Part  III. 

took  it  could  not  take  it  without  deed ;  also  his  posses- 
sion is  some  privilege  for  his  title.  But  note;  this  de- 
cision was  prior  to  the  statute  of  frauds,  29  C.  II.  c.  3. 
whereby  leases,  except  for  three  years,  are  directed  to  be 
in  writing. 
iBro.Cht.Rcp.  TJie  act  of  13  Eliz.  cap  10.  authorises  hospitals  to 
Somenriliev.-    grant  leases  for  three  lives,  but  the  court  of  Chancery 

Bennworch  V.   w*"  not  comPe^  tnem  to  renew  leases  upon  certain  terms, 
St.  Paul's,      under  two  years  reserved  rent.     The  discretion  is  only, 

3  Br.  pr.  ci*  . 

asp.  that  they  should  not  increase  their  fines,  by  taking  two 

years'  rent ;  but  not  to  prevent  their  taking  one  year's 
rent,  thought  it  shall  amount  to  more  than  formerly :  for 
a  perpetual   renewal  upon  particular  terms,   would  be 
equivalent  to  an  alienation. 
Clark's  Case  ^n  preparing  leases  of  corporations  and  incorporated 

te  EUz.  hospitals,  the  utmost  correctness  is  necessary  in  the  de- 

4  Leon. ix.  .    .  •  "    .  '  • 

dcription  of  the  grantors,  according  to  their  incorporate 

title  3  all  of  whom  should  demise  and  covenant  in  their 
Corporate  name,  and  not  the  masters  with  the  assent  of 
the  brothers  and  sisters,  for  they  are  all  one  body  politic, 
and  no  one  of  them  can  be  separated  from  the  other; 
and  in  this  respect  #re  very  difleient  from  joint  tenants, 
who  may,  by  the  assent  of  the  one,  render  valid  the  act, 
lease,  or  deed,  of  the  other ;  but  the  corporate  members 
Of  any  society  cannot  be  severed,  and  consent  to  each 
others  act,  but  must  all  act  together  as  one  body,  or  as 
6ne  person  in  law  :  and  they  are,  also,  different  from  the 
ancient  monastic  establishments,  whose  abbot  or  prior 
granted  leases  with  the  assent  of  his  brethren,  the  monks 
or  friars,  for  they  were  dead  in  law,  and  could  not  legally 
be  parties  to  any,  lease  or  public  act;  but  the  brothers 
and  sisters  in  modern  corporations  are  all  capable  in 
law.  Nor  is  this  case  like  those  of  parscn,  patron,  awl 
ordinary,  where  the  parson,  with  consent  of  the  patron 

.and 
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and  ordinary,  grant  a  rent-charge,  for  the  parson  is  the 
principal  grantor,  and  the  others  have  not  any  express 
interest  in  the  land  charged.  This  doctrine  was  held  by 
Agllffiy  J.  and  Clench,  J.  against  the  opinion  of  Gawdy> 
).  the  Chief-justice  Wray  being  absent.  ' 

Corporations    holding  a   lease  from  the  crown  may  Chesterfield's 
grant  under  leases,  but  not  the  whole  of  their  interest \  cro.  El.  35. 353, 
for  though  the  original  lease  gave  them  a  capacity  to  take,  ^  ^-  ®j 
it  does  not  enable  them  to  grant  the  land  to  another. 

Lessors  or  lessees  holding  official  situations,  and  grant-  Clements  v. 
ing  leases   and  covenanting  therein,  do  not  bind  their  4  Bur* ,^1$. 
executors,  but  successors  only,  for  their  interest  is  merely  9  Gc0-  a# 
that  of  a  life-estate,  and  besides  the  rent  is  reserved  pay- 
able to  their  successors,  in  office,  and  not  to  their  own 
representatives  5  their  interest,  therefore,  ceases  with  their 
Jives. 

But  it  was  held  in  K.  B.  in  a  very  recent  case,  that  Doct.  Wood- 
the  tenancy  of  a  corporate  body  may  be  determined  by  e  Ea*t.  2*0. 
notice  delivered  to  its  officers,  after  which  the  cattle  of       1Bo;# 
either  of  them  feeding  on  the  premises  is  a  trespass,  and 
ejectment  lies  for  the  possession  against  any  one  in  the 
actual   possession,  for  trespass   cannot    be  maintained 
against  a  corporation  as  such.     The  officers  or  plaintiff* 
as  such,  not  being  themselves  a  distinct  corporation,  can- 
not have  the  possession,  whatever^  they  enjoy  as  such 
must  be  in  right  of  the  corporation  at  large 5  they  cannot 
of  themselves  have '  any   succession,   and  consequently 
cannot,  as  bailiffs,  be  affected  by  the  receipts  for  rents 
given  to  their  predecessors  in  office;  there  is  no  priority 
in  law  between  ihem. 

It  may  be  proper  here  to  mention  some  institutions 
which  have  been  affected  by  the  legislature,  or  by  judi- 
cial determinations  respecting  their  leases. 

The  letters*  patent  and  act  for  the  incorporation  of  £«/-  22  June, 

,    9  Ja.  1. 
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tan's  fapital,  on  the  scite  of  the  ancient  Charisr^bouse, 
(instead  of  Hallimgbury  Bouchers,  in  Essex,  according  to 
Sutton's  first  intention)  enabled  the  governors  to  pur* 
chase  and  hold  lands  for  its  maintenance  fox  fhe  abiding, 
dwelling,  sustentation,  and  relief  of  such  numbers  of  poor 
people  and  children,  as  Suttoji  during  his  life,  or  the 
governors  after  his  death,  should  apppipt.  The  whole 
establishment  was  freed  from  all  visitation,  except  by 
their  own  appoioUpent.  They  bad  power  to  receive 
lands  and  advowsops  without  any  license  of.  pardon  for 
alienation  of  jthem,  notwithstanding  the  statute  of  mort? 
main,  and  the  livipgs  were  to  be  b<3tQwcxi  upoi>  the 
scholars. 

The  governors  were  to  be  incorporated  by  the  tjtlc  of 
?'  The  governors  of  the  lands,  possessions,  revenues,  and 
goods  of  the  hospital  of  King  James,  founded  in  the 
charter* hoijse,  within  the  /county  of  Middlesex,  at  the 
humble  petition,  and  only  costs  and  .charges  of  Thomas 
Sutton,esq."  and  to  have  a  common  seal  foe  the  granting 
leases  ?nd  other  corporate  acts,  but  no  lease  of  the  par- 
sonage at  Halfingbury  should  be  made  other  than  such 
as  should  determine  when  the  preacher  of  the  hospital, 
at  the  date  of  the  le?se,  should  die,  or  resign,  or  be  re- 
moved ;  which  provision  secured  that  benefice  to  accom- 
pany the  office  of  preacher  or  minister  of  the  hospital \ 
and  that  they  should  not  make  any  lease,  grant,  convey- 
ance, or  estate,  exceeding  the  number  of  21  years,  either 
in  possession,  or  not  above  two  years  before  the  expira- 
tion of  the  estate  in  possession;  and  whereupon  the 
accustomable  yearly  rent  or  more,  by  the  greater  part  of 
five  years  next  before  the  making  such  lease  reserved,  due, 
Qr  payable,  should  not  be  reserved,  and  yearly  payable 
during  the  continuance  of  every  such  lease;  and  that 
any  increase  of  the  reqts  or  revenues  should  be  employed 
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to  the  maintenance  of  more,  and  other  poor  people  to  bo 
placed  there,  or  to  the  further  augmentation  of  the  allow* 
ances  of  those  persons  who  should  be  there 5  and  not  be 
converted  or  employed  to  any  private  use;  and  to  the 
end,  that  all  suspicion  of  indirect  dealing  might  be  pre- 
vented, it  expressly  provided,  that  the  lands  should  be 
leased,  demised,  granted,  or  conveyed  to  any  of  the  go- 
vernors themselves,  or  to  any  persons  for  their  use, 
although  express  mention  of  the  yearly  value  and  cer- 
tainty of  the  premises  be  not  made,  any  act  or  restraint 
to  the  contrary  ;  with  power  to  make  bye-laws. 

The  livings  upon  the  estate  to  be  presented  to  the 
scholars  brought  up  at  the  hospital,  avoidmg  as  much  as 
might  be  the  giving  of  more  benefices  than  one  to  any 
one  incumbent. 

By  deed  of  gift,  dated  1  Nov.  following,  1 61 1,  Sutton 
granted  to  \%  persons  (the  great  officers  of  the  realm)  all 
the  said  manors,  lands,  advowsons,  &c.  in  trust,  to  dis- 
tribute the  rents  and  revenues,  for  the  maintenance  and 
continuance  of  the  hospital  and  free- school,  and  of  the 
master,  preacher,  schoolmaster,  usher,  poor  people^ 
scholars,  and  officers  for  the  time  being,  at  all  times,  then, 
after,  for  ever,  according  to  the  letters-patent,  subject  to 
a  yearly  rent  of  1 2d. 

Thomas  Sutton  died  at  Hackney  on  14-th  Dec.  1611, 
in  the  79th  year  of  his:  age  ;  and  immediately  afterwards 
bis  nephew,  and  heir-at-law,  Simon  Baxter,  brought 
trespass  against  the  executor  of  his  will,  to  try  the 
validity  of  the  incorporation,  in  which  he  failed. — See 
Sect.  7.' 

Where  a  debt  is  secured  by  mortgage  of  a  college  Finch 303.107s* 
lease,  which  is  aftei  wards  renewed  to  another  person,  and  Luk'^ortbrh" 
held  by  him  in  trust  for  the    benefit  of  the  debtor's 
family^  to  the  injury  of  the  creditor's  security,  the  court 

will 
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will  direct  the  debt  to  be  satisfied  out  of  the  whole  of 
the  debtor's  estate. 

S^Asoi.       The  act  of  l5Car#  !*  c- 17' for  "Peering  leases  of  Bed- 
io.Eut.s53.   ford  Level,  was  meant  for  the  protection  of  titles,  that 

leases  and  conveyances  within  that  district  should  be  re- 
gistered, that  eyery  person  interested  in  the  inquiry 
might  know  in  whom  the  title  to  any  such  land  was ; 
and  therefore,  as  against  persons  who  had  been  deceived 
by  the  omission  to  register,  or  even  as  against  those  who, 
without  being  deceived,  knew  that  the  act  bad  pot  been 
complied  with,  and  relied  on  it,  the  legal  objection  to  the 
lease  might  prevail  at  law  $  but  not  as  between  the  par- 
ties themselves  tQ  the  lease,  between  whom  the  act  was 
not  meant  to  operate. 

If  an  hospital  be  dissolved  either  by  law  or  by  fact, 
any  lease  granted  under  its  corporate  seal  becomes  void. 
This  point  was  settled  in  the  case  of  Pitts  v.  James,  upon 
the  dissolution  of  Aberbury's  hospital  at  Donnington, 
according  to  the  statute  of  1  Edw.  VI.  against  supersti- 
tious uses ;  and  that  ground  having  been  ably  considered 
and  explained  by  Lord  Hobart,  it  may  be  proper  to  re- 
view the  substance  of  his  lordship-s  determination,  after 
which  it  will  be  sufficient  merely  to  refer  to  the  recent 
case  of  At  ty.- general  v.  Hicks,  wherein  the  ground  of 
dissolution  of  an  ancient  corporation  in  Cornwall  was, 
the  want  of  objects  to  fulfil  the  original  foundation,  al- 
ready mentioned  amongst  the  capes  under  ch.  l.  sec.  10. 
of  the  doctrine  of  cy  pres. 
Pitts  v.james.  Sir  Jficbard Aberbvty,  under  letters-patent,  l£Bicb: 
Hob*  lai.  H-  funded  an  hospital  at  his  manor  of  Donnington) 
in  Berks,  for  certain  poor  persona  to  serye  God,  and  to 
pray  for  the  souls  of  King  Richard  and  himself,  while 
they  lived,  and  after ;  and  for  the  souls  of  the  king's  pro- 
genitors and  heir?,  and  his  pwn  .ancestors  and  heirs  for 

ever, 
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ever,  according  to  such  ordinances  as  he  should  make* 
He  appointed  one  to  be  above  the  rest,  and  to  be  called 
Minister  Dei,  &c.  They  were  to  go  daily  to  mass  to  an 
adjoining  chapel  of  friars,  and  say  fifty  paternosters,  and 
as  many  avemaries. 

A  succeeding  minister  and  the  almsmen,  his  brethren, 
granted  a  lease  to  one  Lewes,  of  the  manor,  for  80  years,  . 
which  by  mesne  assignments  were  held  by  Pitts,  who 
granted  a  lease  to  the  plaintiff,  who  entered  upon  the 
defendant  James,  then  in  possession,  and  James  re* 
entered. 

Upon  an  ejectment  brought  by  Pitts,  judgment  was 
given  for  the  defendant  James.  The  case  was  divided 
into  two  great  points  :  1 .  Whether  this  were  not  an  hos- 
pital dissolved  and  given  to  the  king  by  stat.  1.  Edw.  VI. 
of  chantries  ?  2.  Whether  the  lease,  under  which  the 
plaintiff  claimed,  was  made  according  to  the  name  of  the 
corporation  or  not  ? 

1.  The  court  were  of  opinion,  that  it  was  a  supersti- 
tious hospital,  and  therefore  vested  in  the  crown,  and  that 
the  plaintiff  could  have  no  title  ;  that  though  the  word 
u  hospital"  was  not  in  the  law  of  1  Edw.  VI.  as  it  was  in 
37  Hen.  VIII.  yet  that  was  not  material,  for  the  life  of 
the  law,  which  is  the  meaning,  did  not,  upon  the  statute  , 
of  37  Hen.  VIII.  reach  to  hospitals  erected  merely  for 
poor  without  superstition,  though  the  word  were  there ; 
and  this  law,  without  the  word  reached  to  them,  being 
superstitions.  And  therefore,  where  all  manner  of  col- 
leges are  given,  yet  the  colleges  of  the  university  are  not 
given,  but  superstitions  only  (under  which  word  this 
being  a  collegiate  body,  superstitions  is  well  and  literally 
given).  And  yet  where  a  law  is  made  beneficial  for 
good  colleges,  h  shall  be  extended  in  their  favour,  as 
Dyer,  43£.    The  statute  of  1  P.  &  M.  to  make  good 
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devises  to  spirittfal  corporations,  was  extended  to  Trinity 
collegei  Cambridge,  because  it  was  principally  ordained 
for  the  study  of  divinity  ;  for  it  clearly  would  not  have 
been  do  in  a  college  ordained  for  physicians  or  civilians. 
And  therefore  it  was  clear  that  the  proviso  in  the  statute 
of  colleges  in  the  university  was  but  abundant  cantth, 
as  was  ruled  in  Porter's  case  for  Terry's  will.  And  yet 
the  statute  gives  the  king  power  to  change  superstitious 
uses  in  such  colleges,  so  the  universal  decree  of  state  was, 
not  to  tolerate  any  superstitions  any  where. 

Held  clearly,  that  parochial  priests  were  not  within 
the  law,  though  they  were  within  the  words.  And  there- 
fore,  (I)  if  a  man  had  in  time  of  popery  given  land  to  a 
parochial  priest  for  his  better  maintenance  in  his  func- 
tion, and  saying  of  divine  service,  this  had  not  been  within 
the  law,  though  the  ordinary  service  were  at  that  time 
superstitious  $  for  the  original  of  his  function  was  not  fur 
superstition  but  for  God's  service,  which  stands  by  public 
authority,  but  grew  to  abuse  afterwards.  But  if  a  man 
.  give  land  to  a  parish-priest  to  pray  or  say  mass  for  his 
soul,  this  is  within  the  law,  as  it  is  held  in  Dyer,  337) 
for  to  this  purpose  he  is  a  soul's  priest,  and  not  a  parochial. 
.  The  samcj  of  all  chapels  of  ease,  erected  merely  as 
members  of  the  parochial  church,  and  for  that  publieuse, 
that  they  had  been  out  of  the  law,  though  there  had  been 
bo  proviso  for  them ;  otherwise  it  would  be  if  they  had 
been  erected  for  obits  at  the  first j  and  the  same  of  cathe- 
dral churches,  though  they  bad  not  been  named. 

Yet  the  statute  gives  to  the  king  chantries  in  them,  so 
the  statute  was  not  so  good  to  churches  as  to  Colleges. 
Thus  it  was  held,  that  this  hospital  was  within  the  law 
in  the  first  and  second  branches ;  as  a  superstitious  col* 
legiate  body  legally  incorporated,  and  therefore,  in  that 
point,  stronger  than  the  case  of  the  collegiate  ehurchof 
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Lanway  Brivy%  which  was  bat, a  pretended  corporation*.  jjye/|  \t7. 

And  it  was  observed,  that  this  statute  did  mean  to  extend 

to  lay  corporations  and  companies  as  well  as  spiritual : 

far  it  hath  one  clause  of  plain  gift  of  all  gilds,  &c.  except 

of  crafts  and  mysteries*    Again,  it  gives  all  profits  paid 

even  by  corporations  of  mysteries.   And  a  third  clause, 

that  it  should  not  be  prejudicial  to  general   corpora- 

lions  of  cities  or  towns. 

And  though  it  was  said  there  was  never  judgment  given 
of  a  lay  hospital  for  relief  of  the  poor,  it  was  answered^ 
that  this  hospital  was  not  so  much  erected  for  the  relief  of 
the  poor  as  for  prayer  for  souls  ;  so  this,  indeed,  was  a 
superstitious  conventicle  •,  for  it  is  truly  said,  in  Adam's 
case,  that  prayer  for  soul*  was  the  general  matter  of  all 
obits,  anniversaries,  and  the  like,  which  were  but  several 
forms  of  prayers  for  souls.  And  even  in  Adam's  case  in 
Barton's  witty  the  land  is  given  tb  his  friends,  and  one  use 
appointed  for  six  poor  folks  ;  but,  because  it  was  to  pray 
for  souls,  it  was  adjudged  within  the  law,  which  is  in 
effect  and  reason  a  judgment  against  lay  hospitals  for 
.poor  ordained  so  to  pray  for  souls :  for  it  is  one  in  reason, 
whether  the  poor  ordained  so  to  pray  be  aggregate  in  one 
body,  or  divided  as  several  persons,  as  they  were  there, 
and  in  many  other  cases  cited  in  that  case,  if  their  main- 
tenance end  in  prayer  for  souls.  The  tenant  is  bound  to 
pray  for  the. soul  of  the  founder ;  yet  there  was  no  such 
thing  expressed  in  the  tenure,  but  to  hold  in  fraakal- 
xnoigne,  but  th^  reason  of  the  gift,  and  intent  of  the  giver, 
supplied  the  rest. 

If  the  whole  hospital  had  not  been  given  to  the  king, 
the  clause  of  obits,  anniversaries,  &c.  clearly  would  have 
given  the  lands  to  the  king,  because  the  whole  was  grven 
for  such  purpose,  viz.  for  prayer  for  souls ;  and  stronger 
tfrin  the  oase  cited  in  Adam's  case,  where  such  gifts  were 

but 
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but  in  part  but  uncertain,  so  as  the  king  roust  have  all 
else  he  could  have  nothing.  But  this  clause  could  give 
the  king  nothing,  bceause  the  verdict  found  no  employ- 
ment within  five  year*,  which  upon  that  clause  was  ne- 
cessary, bin  not  iipon  the  other,  which  gave  the  very  col- 
lege or  hospital  itself  to  the  king. 

But  in  general  the  caution  must  be  observed,  that  the 
superstition  must  be  plain  and  not  imaginary,  and  there* 
fore, in  Porter9 s  case,  the  will  made  provision  for  the  main- 
tenanceof  beadsmen.  Now,  though  the  praying  by  iteration 
of  numbers  and  beads  was  a  superstitious  vanity,  yet  be- 
cause the  word  of  beadsmen  was  grown  into  a  common 
acceptation  for  poor  people  praying  for  their  benefactors, 
it  was  not  presumed  to  be  for  the  souk  of  the  dead,  though 
it  were  commonly  so  used,  and  so  was  judged  no  super- 
stitious appointment. 

2t  Now  in  the  second  great  point,  the  true  name  was 
not  found  in  a  direct  clause^  according  to  the  modern 
and  exact  form,  but  it  was  only  made  by  collection:  the 
minister  being  named  by  himself  exactly  in  the  king's 
license,  but  the  poor  were  not  there  joined  in  the  name, 
6ut  afterwards  in  the  grant  of  the  land ;  and  so  more 
fully  and  directly  to  be  gathered  out  of  connexion  of  the 
clauses  than  in  Dr.  Eyrie' s  case,  &c.  • 

If  a  man  covenant  to  stand  seized  to  the  use  of  I.S. 
feis  cousin,  he  need  not  aver  that  he  was  his  cousin,  and 
yet  it  is  necessary,  but  it  must  come  on  the  other  side) 
and  this  is  but  a  surplusage  to  make  the  name  a  little 
more  certain,  which  before  was  lawful  and  petfecjt  of  it- 
aclf.  But  you  must  not  so  follow  the  tntfh  of  the  present* 
that  yo*  lose  the  known  name  and  notion,  which  k  the 
use  of  nomination,  as  in  the  case  of  Hall  v.  Wingd** 
Vrhcre  Windssr  college,  being  founded  by  Edw.  IV.  bjr 
the  name  of  "  the  dean  and  canons  of  the  king's  free 
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chapel  at  Windsor/'  the  lease  was  made  .in  King  Piilip's 
time,  by  the  name  of  the  king  and  queen's  free  chapel, 
for  this  was  a  variance  in  the  very  b  >dy  and  substance  of 
the  name,  not  in  the  excrescence,  though  it  were  in  some 
sort  true.  But  the  words  brethren  for  confreres,  alms* 
house  and  almsmen  for  poor-house  and  poor  men,  bre- 
thren of  the  house  for  brethren  of  the  minister,  were  dif- 
ferences not  regarded.  The  great  objection  was,  that 
where  the  true  name  was  Minister  Dei  pauperis  domus, 
it  was  made  in  the  lease,  Minister  pauperis  dornus  Dei, 
which  was  said  to  be  an  inversion,  not  only  of  words' 
and  order,  but  also  of  sense  and  matter. 

The  hospital  was  declared  to  belong  to  the  crowrr,  and  Set  Atty.  v. 
the  lease  therefore  to  nevoid.  Hicks,  ch.  1. 

8.  10. 

The  modern  rules  which  the  court  has  laid  down,  re- 
lative to  leases  of  charity  lands,  will  fully  appear  in  the' 
following  cases; 

Upon  an  information  against  the  corporation  and  Atty.  v.  Stam- 
kssees  of  Stamford,  and  the  representative  of  a  then  late     mss.  *7*  " 
schoolmaster,  for  misemployment  of  the  profits  of  certain: 
lands  given  to  the  free-school  there  5  which  had  been 
applied  to  the  corporation  : . 

Lord  Hardwicke  held, 

1st.  That  where  a  lease  is  made  by  trustees  at  an  un- 
dervalue by  collusion  between  them  and  the  lessee,  the 
court  of  Chancery  cannot  only  make  a  decree  against  the 
trustees,  but  also  against  the  lessee  for  the  surplus  value ; 
but  this  is  to  be  done  only  where  the  circumstances  of 
such  collusion  are  very  strong. 

2d.  That  where  power  is  given  to  the  trustees  of  A 
charity  to  make  leases  generally  (as  in  this  case)  they 
have  a  power  both  in  law  and  equity  either  to  take  fuiei 
*r  reserve  rents,  as  is  most  beneficial  for  the  charity. 

3d.  That  where  iu  the  donation  the  feoffees  are  direct- 
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ed  to  apply  the  rents  "  towards  the  necessary  finding  a 
master/'  and  "  for  the  pains  of  such  master/1  and  they 
apply  part  of  the  profits  towards  rebuilding  and  repairing 
the  school-room  and  school- house,  this  is  a  good  pursu- 
ance of  the  trust,  because  a  school-room  and  house  are 
necessary ;  and  if  these  are  not  provided  by  the  trustees, 
they  must  be  provided  by  the  master  himself ;  and  so  it 
is  (in  effect)  applied  for  the  pains  of  the  master;  and  her; 
the  words  of  the  donation  being,  that  Mr.  Ratcliffe  in- 
tending to  found  and  erect  a  school,  Sec*  these  seem  to 
shew  that  a  new  school  was,  to  be  built. 

4th.  That,  in  this  case,  in  the  leases  made  by  the 
mayor,  alderman,  and  burgesses  (the  trustees)  there  being 
covenants  from  the  lessees  for  grinding  at  the  corpora- 
tion mill,  such  covenants  were  improper,  and  ought  not 
to  have  been  inserted. 

5th.  That  though  this  information,  as  to  the  matter  of 
relief  ought  to  be  dismissed  (there  being  no  misapplica- 
tion of  the  rents  or  collusion), yet  as  the  charity  was  never 
established,  either  by  a  commission  of  charitable  uses,  or 
by  decree,  it  was  then  proper  to  establish  it ;  and  the 
lord-  chancellor  mentioned  the  case  of  Dr.  Friend  and  the 
Dean  and  Chapter  of  Westminster,  (when  Sir  Robert 
Raymond  was  attorney-general)  where  the  same  thing 
was  done. 

The  information  as  against  the  representatives  of  the 
past  mayors  of  S.  and  of  the  late  schoolmaster  and  the 
lessees,  was  dismissed  with  costs,  no  misbehaviour  being 
proved  against  them ;  but  as  against  the. corporation  of 
S.  without  costs ,  on  account  of  an.  order  made  by  them, 
that  in  the  charity- leases  there  should  be  covenants  for 
grinding  at  their  mill  5  and  lord-chancellor  said,  he  would 
hot  give  costs  for  this  reason,  rather  in  terrorem,  than  be- 
cause the  charity  suffered  by  such  order ;  and  declared 
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the  lharity  to  be  established  and  decreed  the  same  ac- 
cordingly. And  referred  it  to  the  master  to  consider  the 
best  way  of  making  leases,  and  of  keeping  the  school- 
room and  house  in  repair,  Sec.  and  report  the  same. 

A  lessee  of  larid  erected  a  chapel  in  the  knowledge  of  *Dick '  **d,*d 
the  lessor,  who  did  no  let  to  obstruct  it :  Held,  tint  the     Foley.  1753. 
lessee  did  riot  thereby  acquire  a  right,  ehher  to  the  chapel 
or  to  the  nomination  of  a  minister. 

Where  part  of  the  rents  of  an  estate  was  appropriated  3  Ves.jun.  1. 
to  a  charity  recently  fotinded,  and  power  reserved  to  the  Atty<  v.  Former, 
founder  to  make  leases  to  the  amount  of  the  part  appro-         *792, 
priated  to  the  charity,  the  surplus,  if  any  at  the  expira- 
tion of  the  leased  was 'declared  to  result  to  the  charity  £**  T!smith.' 
under  the  general  trust,  and  not  to  the  heir-at-law.  l^10- 

A  lease  void  in  its  Creation,  as  against  a  remainder- Doe  v.  Butcher, 
man,  does  not  become  valid  by  his  accepting  rent,  and 
suffering  the  lessee  tb  make  improvements  after  his  re- 
mainder vests  in  possession.  ' 

Doubts  having  arisen,  whether  ecclesiastical  or  college  30&40G.  3. 
leases,  or  those  of  any  masters  or  guardians  of  any  hos- 
pital, who  by  statute  of  Hen.  VIII.  were  restrained  from 
granting  leases  whereon  the  accustomed  yearly  rent  was 
not  reserved,  could  lawfully  grant  separate  leases  of  parts 
of  lands  -usually  demised  by  one  lease  and  under  one 
rent}  reserving  on  the  several  parts  so  demited  less  than 
the  rent  anciently  reserved  on  the  demise  of  the  whole, 
though  the  aggregate  amount  of  the  rents  so  reserved  on 
such  separate  demises  should  be  equal  to  or  exceed  the 
amount  of  the  annual  accustomed  rent  for  the  whole : 
the  inconvenience  arising  to  many  persons,  when  such 
leases  had  been  so  granted,  if  they  should  be  dee*ned 
invalid,  and  the  power  of  dividing  lands  anciently  held 
in  one  parcel  at  one  rent,  might  tend  to  improve  the 
value  of  estates,  as  well  as  to  the  benefit  of  the  lessees  and 
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the  public ;  the  legislature  enacted,  that  where  the  re- 
sidue remained  in  the  lessor,  such  rents  should  be  deem- 
ed the  ancient  rents  within  the  statutes  of  32  H.  8.  c,  28. 
i  Eliz.  c.  19.     IS  Eliz.  c.  10.  and  14  Eliz.  c.  11. 

But  such  demises  were  not  made  valid,  unless  the 
rents  reserved  should  be  so  far  equal  to,  or  exceed  the 
whole  amount  of  the  ancient  rent,  that  the  part  not  de- 
mised should  be  sufficient  to  answer  the  difference. 

Where  the  whole  of  the  premises  shall  be  demised  in 
parts  by  several  leases,  the  aggregate  amount  of  their 
several  rents  shall  not  be  less  than  the  old  accustomed 
rents  of  the  entire  lease,  and  where  a  part  only  is  de- 
friised,  and  the  residue  retained  by  the  lessor,  the  rent 
of  the  separate  lease  shall  not  be  less  in  proportion  to 
the  fine  on  granting  the  lease  than  the  rent,  accustomed 
to  be  reserved  for  the  whole  of  the  premises,  was  in  pro- 
portion to  the  fine  received  on  granting  the  last  entire 
lease. 

But  no  greater  proportion  of  the  accustomed  rent  is  to 
be  reserved  by  any  such  separate  lease  than  the  part  of 
tHe  premises  thereby  severally  demised  will  reasonably 
afford  a  competent  security  for. 

A  specific  rent,  incapable  of  division,  may  be  wholly 
reserved  out  of  a  competent  part  of  the  lands,  &c 

Where  no  rent  is  reserved,  such-  lease  is  not  confirmed 
by  this  act ;  and  these  provisions  are  not  to  authorise  the 
reservation  of  any  rent  by  18  Eliz,  c.  6. 

Where  the  rents  have  been  made  payable  to  other  per- 
sons than  the  lessors,  such  separate  leases  may  provide 
the  same  payment  of  the  lands  charged  therewith,  not 
being  of  less  annual  value  than  three  times  the  amount 
of  the  payment  so  charged  thereon,  exclusive  of  the  pro- 
portion of  rent  or  other  annual  payments  to  be  reserved 
to  the  lessor;  but  this  is  not  to  be  construed  to  establish 
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the  claim  of  any  vicar,  schoolmaster,  &c-  to  any  sum, 
the  payment  of  which  depends  on  the  will  of  the  lessor. 

Trustees  and  others  holding  such  original  leases  may 
surrender  them,  in  order  that  such  separate  leases  may 
be  granted. 

The  acts  made  for  the  redemption  of  the  land-tax* 
provided  that  it  should  be  deemed  an  additional  yearly 
rent  in  ecclesiastical  leases.  39  G.  III.  c.  21.  s.  10.  c.43. 
s.  5.  c.  108.  s.  6.  Aqd  that  trust  property  may  be  ap- 
plied by  parishes  in  redemption  of  the  land-tax,  on  lands 
settled  to  charitable  uses.  39  G.  III.  c.  6.  s.  31.  and  by 
Other  charities,  s.  32.  c.  43.  s.  6,  7.  39  and  40  G.  IIL 
c.  80.  s.  5,  6,  7. 

Where  long  leases  of  charity  lands  have  been  procured 
upon  terms  very  inadequate  to  their  fair  value,  the  court  cVcs.  jon.  45?, 
has  in  several  instancts  interfered  to  annul  them,  and  to  Atty/vJcreen. 
bring  the  lessees  to  a  just  account  of  the  rents  and  profits: 
thus,  in  1715,  a  charity  estate  then  let  at  3ll.  *  year, 
having  upon  it  some  buildings  considerably  out  of  repair, 
was  demised  by  the  trustees  for  999  years,  in  consideration 
of  an  additional  rent  of  4l.  and  5001.  to  be  laid  out  in  re- 
pairs. The  present  annual  value  was  between  90  and 
1001. 

This  was  considered  a  new  case,  and  stood  for  judg- 
ment.   , 

Lord-chancellor  Eldon  said,,  I  can  find  ijo  precedent  for 
the  regulation  of  the  judgment  in  such*  a  case.  I  take  the 
defendant  to  be  the  personal  representative  of  his  grand- 
father, to  whom  this  charity  estate  was  demised  by  this 
lease;  which  is  in  effept  a  purchase  of  the  perpetuity  for 
that  increased  rent  of  4l.  a  year,  and  a  sum  to  be  laid 
out  5  making  the  fund,  that  was  to  produce  the  old  rent 
and  that  additional  rent,  so  much  better-security  as  an 
expenditure,  not  to  fee  short  of  50Ql.  would  make  it.    1% 
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is  impossible  that  a  person  taking  in  good  faith  would 
take  such  a  lease  as  that.  The  difficulty  is,  how  to  give 
a  person,  not  taking  in  good  faith,  the  benefit  of  that 
situation,  that  I  would  give  a  trustee  laying  out  money 
for  the  benefit  of  the  charity,  and  desiring,  for  his  own 
benefit,  that  sort  of  interest  in  the  charity  fund  that 
would  secure  him  there-payment.  I  am  in  a  good  deal 
of  difficulty  how  to  deal  with  the  case.  I  apprehend  the 
result  of  an  enquiry,  having  the  object  of  securing  the 
lessee  that  benefit,  would  be',  that  he  is  already  paid.  He 
must  have  credit  for  having  paid  the  original  and  addi- 
tional  rent.  He  cannot  have  credit  against  the  charity 
for  having  expended  more  than  5001. ;  for  it  would  he 
much  too  dangerous  to  enquire,  by  the  evidence  of  per- 
sons making  valuations  now,  and  speculating  upon  the 
price  of  buildings  in  1715,  and  the  possible  value  of 
what  they  conceive,  for  they  cannot  know  any  thing  a$ 
to  the  value  of  the  old  materials  upon  the  premises.  It 
is  safer,  therefore,  to  proceed  upon  the  evidence  the  deed 
furnishes  ;  concluding,  that  the  trustees  called  upon  him 
to  lay  out  not  less  than  5001.  and  to  say,  that  is  all  he 
ought  to  be  taken,  under  these  circumstances,  to  have 
laid  out.  If  so,  he  must  have  251.  a  year  interest  upon 
that500l.  since  the  expenditure;  which,  with  the  rent, 
would  be  59I.  a  year.  Then,  this  interest  being  satisfied 
by  that  rent,  the  question  upon  the  enquiry  would  be, 
whether  the  50pl.  must  not  be  satisfied  now  by  the  excess 
of  the  rent  beyond  the  59I.  a  year,  about  301.  a  year  going 
to  sink  the  principal ;  which  would  be  entirely  sunk  in 
eighteen  years.  I  must  either  order  him  to  deliver  up 
the  lease  without  any  allowance,  or  direct  the  inquiry, 
whether  the  principal  of  the  5001.  has  been  paid  by  the 
excess  of  the  rent  beyond  the  rent  reserved  and  the  interest 
of  the  5C0l. ;  and  reserve  the  consideration  of  what  is  fit 

to 
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to  be  done  till  after  that  inquiry.  In  these  cases  it  is 
necessary,  upon  a  general  principle,  to  hold  a  strict  hand 
upon  a  person  in  the  situation  of  this  defendant :  for 
where  trustees  make  a  lease  of  this  kind,  to  the  destruc- 
tion of  the  charity  estate,  it  goes  on  undiscovered  for  a 
vast  while.  Several  days  afterwards,  Mr.  Romilly  ob- 
serving thatx  it  was  proved,  that  large  sums  had  been  ex- 
pended lately  upon  the  buildings,  beyond  the  5001.  and 
lOOl.  a  very  few  years  ago,  the  lord-chancellor  said,  he 
was  not  aware  of  that  ;  and  the  relators  not  objecting  to 
that  inquiry,  it  was  directed  by  consent \  and  the  de- 
fendant y undertaking  to  deliver  up  the  lease  to  be  can- 
celled, and  account  for  the  rents  and  profits  from  the 
decease  of  the  late  vicar,  the  decree  was  made  with  costs. 

The  foregoing  case  of  Attorney  v  Green,  was  relied  on  joVc3.jun.533. 
in  a  subsequent  case,  upon  an  information  filed  to  com-  Atty.v.  Owen, 
pel  the  surrender  of  a  husbandry  lease  of  charity  land  for 
a  long  term  of  99  years,  considerably  below  fair  consi- 
derations, although  it  appeared  that  money  had  been 
laid  out  5  and  both  cases  were  insisted  on  as  tending  to 
an  annihilation  of  the  truats. 

The  court  will  put  the  lessor  and  lessee,  to  shew  that 
the  terms  were  reasonable,  and  done  in  the  fair  manage- 
ment of  the  estate.  The  ordinary  husbandry  lease  is  21 
years ;  building  leases  are  sometimes  made  under  settle- 
ment for  60  or  90  years,  but  not  for  the  same  rent  during 
the  whole  time.  Calculators  make  very  little  distinction, 
between  an  interest  for  99  years  and  the  inheritance ; 
both  paying  the  same  rent.  An  alienation  for  99  years 
of  a  charity  estate,  if  a  mere  husbandry  lease  and  without 
consideration  (to  be  shewn  by  those  who  make  and  take 
the  lease,  to  point  out  that  it  is  a  proper  bargain,  with 
reference  to  a  husband-like  manner  of  acting)  is  a  lease 
which  this  court  will  not  permit  to  standj  unless  it  is 
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shewn  to  be  fair  and  reasonable,  and  for  the  benefit  of 
the  charity.     Afterwards  the  lease  was  ordered  to  be  de- 
livered up,  but  without  any  increased  rent,  and  without 
costs,  as  it  was  delivered  up  without  trouble  ;  but  this 
was  declared  not  to  be  a  precedent   for  persons  taking 
leases  of  charity  estates,  and  in.  future  they  will  not  get 
off  so  easilv. 
i4Ves.jun.324.    •  If  the  founder  give  directions  for  the  granting  and 
Hemswoith       renewal  of  leases,  as  that  the   tenants  may  reap  some 
Hospital.  1807.  benefit  of  the   premises  vested  in  charitable  uses,  pre- 
aVcrn.  5ofl.      scribing  the  term  not  to  exceed  ?1  years,  nor  to  be  at 
any  time  raised,  nor  any  fine  to  be  charged  above  three 
years'  rent,  &c.   and  afterwards  these  leases  be  settled 
under  decrees  made  upon  the  execution  of  commissions 
for  charitable  uses,  by  43  Eliz.  c.  2.  and  a  lease  granted 
with  a  covenant  for  renewal  to  the  same  tenant  and  his 

■ 

representatives,   and   to  no  other,  person ;    it  has  beeq 

.  stated,  that  the  tenant  cannot  be  entitled  to  a  perpetual 

renewal,  for  this  would  exceed   the  limits  prescribed  by 

the  foundation,  as  in  Lidiard  y.  Foacb9   Taylor  v.  Dul* 

,  Vern.  4io.      Wlc^  College.  The  former  decrees,  made  under  the  com- 

i  P.  w.  655.      missions,  did  not  -establish  any  such  rule. 

The  only  case  in  which  a  perpetual  renewal  is  decreed 

a  Vwn.  ;40.     was  in  plain  and  unambiguous  terms,  in  Atty.  v.  Smithy 

which  was  done  upon  Smith  having  recovered  for  the 

charity  an  estate  which  had  got  into  patentees'  hands 

.  as  concealed  land. 

The  court  will  not  look  to  the  words  of  a  lease  for  the 

construction  of  a  former  decree ;  and  if,  instead  of  an 

implication  from  the  covenant,  the  hospital  had  entered 

.  into  a  distinct  covenant  to  ren,ew,  it  would  have  been  of 

no  valid  •  y. 

Here  I  must  venture  to  suggest,  with  due  deference  to 
some  of  the  cases,  that,  whatever  the  apparent  benefit 

may 


Cb.H.  Of  Liases.  .       %    .         457 

may  be  in  the  bargain  proposed,  and  whatever  may  be 
the  extent  permitted  by  any  local  statutes  for  granting 
leases,  the  restriction  of  the  former  acts  of  Henry  and 
Eliz.  must  be  strictly  regarded  to  secure  their  validity  ; 
and  although  the  statute  of  5  Geo.  III.  c.  17.  s  27  limits 
thein  expressly  not  to  exceed  the  terms  of  their  local  sta* 
tutes,.  it  does  not  relax  the  restriction  of  31  years,  or 
three  lives,  in  any  case  where  those  local  statutes  may 
have  extended  them  beyond  that  period. 

And  therefore  trustees  for  a  charity  cannot  in  general,  i3Ves.  jun.sos. 
unless  specially  empowered,  grant  a  lease  for  70  years,  1/07. 
except  for  the  purpose  of  building  ;  a  case  may  occur, 
in  which  the  property  cannot  be  made  beneficial  without 
building,  and  the  trustees  might  have  no  fund.  Where 
trustees  are  restrained  by  the  constitution  of  the  trust,  as 
well  as  by  the  general  law,  from  granting  long  terms, 
any  such  leases  may  be  set  aside  as  a  breach  of  trust ; 
and  as  to  the  conditions  of  a  lease,  they  cannot  be  per- 
mitted to  be  such -for  a  charitable  estate,  as  no  man  deal- 
ing for  himself  would  grant ;  if  the  rent  be  inadequate  it 
Qught  to  be  set  aside  \  the  court  is  the  paramount  trustee  Atty.  v.  Talbpt. 
of  a  charity.  It  must  be  consistent  with  the  rule  of 
letting,  prescribed  by  the  founder,  as  well  as  with  the 
general  principle,  that  where  trustees  are  not  restrained 
by  any  special  rule  prescribed,  their  discretion  is  exer-  • 
cised  improperly,  by  granting  a  lease  inconsistent  with 
the  fair  and  beneficial  administration  of  the  estate  in 
future  times ;  also  it  must  not  be  tainted  with  fraud  or 
imposition  uPon  l^e  trustees,  which,  from  the  circum- 
stances, may  be  inferred  ;  as  a  diminution  of  the.  rent 
from  a  former  rent;  a  long  arrear;  and  a  concealment 
°f  the  increased  value  of  the  estate;  or  any  imputation 
of  collusion  with  them. 

Breach  of  trust' in  such  cases,  without  absolute  fraud, 

is 
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is  sufficient  to  ^>btain  relief.  The  principle  established 
foVcs.jun.f55.  by  the  case  of  Attorney  v.  Owen,  is  very  sound  and  im- 
portant, and  ought  always  to  be  kept  in  view  in  these 
cases  ;  that  a  long  lease  of  a  charity  estate  is  prima  facie 
a  breach  of  trust  $  and  the  proof  of  the  circumstances 
that  make  it  a  provident  administration  is  thrown  upon 
those  who  take  such  a  lease. 

If  a  lease  is  not  made  in  a  due  execution  of  the  trust, 
calculated  for  the  protection  of  the  charitable  interests, 
all  the  undue  advantages  made  by  it  are  to  be  considered 
as  in  fact  an  alienation  to  the  prejudice  of  the  charity, 
capable  of  being  reached  by  the  equity  of  the  court,  for 
the  purpose  of  being  rendered  advantageous  for  the  benefit 
of  the  charity.       ^  J 

It  is  a  perfectly  well  recognised  and  settled  principle, 
that  trustees,  whether  for  infants  or  for  charities,  together 
with  fhose  to  whom  they  give  derivative  interests,  and 
who  are  also  trustees  of  those  interests,  derived  to  them 
through  the  breach  of  trust  by  the  former  trustees,  act 
under  an  obligation  to  use  reasonable  providence  in  the 
execution  of  the  trust;  and  the  proposition,  that  in 
general  it  is  reasonable  providence  to  make  a  lease  at 
a  rent  not  increasing  in  70  years,  an  interest,  the 
value  of  which  is  not  very  far  short  of  the  value  of 
the  inheritance,  and  no  other  consideration  than  a  rent, 
admitted  to  be  adequate  at  tjie  commencement,  is 
of  such  a  nature  as  at  least  not  to  exclude  the  power 
of  the  court  to  call  upon  those  who  are  concerned, 
to  shew  that  this  primd  facie  most  improvident  lease 
is  reasonable ;  and  the  duty  of  the  explanation  lies  upon 
them. 

If  there  is  no  power  of  leasing,  that  power  falls  under 
the  general  restraints  imposed  by  the  general  principles 
of  the  court  j  if  there  is  an  express  power,  its  terms  must 
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pursue  those  limitations;    particularly   as  to  its   rent, 
duration,  and  conditions.' 

If  the  trustees  negligently  suffer  an,  arrear  of  rent  till 
the  debt  becomes  so  high  as  th*t  any  distress  is  inade- 
quate to  discharge  it,  they  are  liable  to  make  good  to  the 
charity  any  deficiency ;  and  if  they  make  part  of  their 
arrangement  with  their  tenant  that  he  shall  surrender  his 
lease  and  take  a  new  one  upon  terms  not  equally  benefi- 
cial to  the  charity,  it  may  be  set  aside. 

A  court  of  equity  will  not  endure  that  the  representa- 
tion of  the  tenant  as  a  hard  bargain  to  him,  and  the  pay- 
ment of  arrears,  are  to  be  considered  as  a  fine;  unlets 
ihey  recorded  to  demonstration  that  it  was  the  only  mode 
by  which  that  arrear  could  be  recovered. 

Courts  of  justice  eannot  give  way  to  feelings  for  the 
situation  of  persons  whose  hopes  are  disappointed  by  suc- 
ceeding to  property,  valuable  in  interest,  where  the  con- 
sciences of  those  individuals  are  not  affected  ;  and  their 
attention  is  seldom  called  to  the  consequences.     On  the 
one  hand,  care  will  be  taken  not  to  press  too  hard  upon 
persons  whose  enjoyment  has  been   permitted  by  the 
negligence  of  trustees  and   the  abstinence  of.  persons 
having  beneficial  interests ;  yet  on  th?  other,  not  by  fall- 
ing short  of  the  just  degree  of  retribution  to  encourage 
litigation ;  and  to  put  those  who  are  interested  in  the 
administration  of  these  public  institutions  under  diffi- 
culties. 

Lord  Eldon  thought  this  lease  would  have  been  good 
at  law,  and  that  a  lease  made  under  a  power  by  a  persdn 
having  only  a  particular  estate,  if  not  conformable  to  the 
power,  is  not  good;  but  where  persons  granting  the  lease 
have  at  law  the  inheritance,  with  directions  only  how 
they  are  to  execute  the  lease,  the  legal  estate  will  pass 

from  them. 

His 
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His  lordship  added,  "  It  is  absolutely  necessary  that  it 
should  be  perfectly  understood,  that  charity  estates  all 
over  the  kingdom  are  dealt  with  in  a  manner  most  grossly 
improvident,  amounting  to  the  most  direct  breach  of 
trust ;  and  it  would  be  highly  dangerous  to  say,  trustees 
and  lessees  of  charity  estates  may  engage  in  transactions 
that  are  gross  breaches  of  trust ;  and,  when  the  estate  has 
been  used  in  a  manner  contrary  to  the  intention  of  the 
founder,  for  a  great  length  of  time,  when  50  years  may  have 
run  out,  the  court  of  Chancery  is  to  modify,  qualify,  and 
by  correction  and  emendation  set  ,that  right  at  last,  which 
ought  to  have  been  right  at  first.  That  would  be  a  most 
dangerous  mode  of  dealing  out  the  doctrine  of  that  court" 

But  while  the  court  may  think  fit  to  call  in  and  can- 
cel any  such  leases,  it  does  not  follow  as  a  consequence, 
that  under-leases  should  also  be  called  in,  that  might 
disturb  other  interests  not  founded  on  any  corrupt  prac- 
tice, and  might  deprive  the  charity  of  the  benefit  of  them; 
and  therefore  they  m*y  be  suffered  to  remain  for  the 
benefit  of  the  charity,  and  be  assigned  to  the  trustees. 

But  it  is  time  to  mention  several  legislative  regulations 
affecting  the  leases  of  some  particular  charitable  corpora- 
tions. 
&reenwchH*s-  The  strength  and  safety  of  Great  Britain  and  Ireland, 
and  their  dependencies,  having  greatly  depended  upon 
the  supply  of  the  navy  with  a  competent  number  of  able 
mariners  and  seamen,  who  may  be  in  readiness  at  all 
times  for  that  service;  and  the  seamen  having  distinguish- 
ed themselves  throughout  the  world  for  their  industry  and 
skill,  and  by  their  courage  and  constancy  manifested  in 
engagements  for  the  defence  and  honour  of  their  native 
country— in  order  to  epcourage  them  to  continue  this 
their  ancient  reputation,  and  to  invite  greater  numbers  of 
the  people  to  betake  themselves  to  the  sea,  it  was  reason- 
able 
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able  that  some  competent  provision  should  be  made,  that  QrHnwkhHo*. 

seamen,  who  by  age,  wounds,  or  other  accidents  should 

become  disabled  for  future  service  at  sea,  and  should  not 

be  in  a  condition  lo  maintain  themselves  comfortably, 

might  not  fall  under  hardships  and  miseries,  might  be 

supported  at  the  public  charge^  and  that  their  widows 

and  children  might  be  provided  for  and  educated. 

King  William  and  Queen  Mar)',  therefore,  determined 
that  an  hospital  should  be  erected  and  endowed  for  this 
purpose,  and  by  letters-patent,  dated  25  Oct.  1694, 
granted  to  trustees,  in  fee,  a  piece  of  ground  in  the 
parish  of  East  Greenwich,  in  Kent,,  part  of  the  manor  of 
East  Greenwich,  and  the  capital  messuage  called  the 
pakce  of  Greenwich,  and  several  other  buildings,  that 
they  might  be  converted  to  the  use  and  service  of  such 
an  hospital,  and  as  an  encouragement  of  navigation* 
And  by  further  letters-patent  after  the  death  of  the  queen, 
dated  10  Sept.  1695,  his  majesty  constituted  commis- 
sioners, and  granted  an  annual  sum,  payable  out  of  the  . 
treasury,  with  directions  for  carrying  on  and  perfecting 
the  hospital,  and  for  endowing  and  maintaining  it,  and 
the  persons  to  be  placed  therein.  This  grant  was  con- 
firmed by  parliament  in  1 700.  Considerable  other  bene-  ia  &  13  W,  a. 
factions  were  added  to  the  royal  munificence,  and  the  c*  l** 
whole  was  completed  in  the  reign  of  Geo.  II. 

By  act  of  parliament  in  1696,  a  register  was  appointed  7  fttW.a.c.si. 
for  all  such  mariners,    watermen,   seamen,   fishermen, 
lightermen,  bargemen,  and  keelmen,   as  would  volun- 
tarily enter  their  names  for  the  sea  service,   and  who 
should  be  entitled  to  receive  the  benefits  of  the  hospital. 

Several  acts  afterwards  passed  for  its  completion,  sup-  «  G,  2.  c.  39. 
port,   and  interior  government,    particularly   those  for 
vesting  the  rents  and  profits  of  the  forfeited  Derwentwater 
estates,  with  powers  to  the  commissioners  to.  appoint 

receivers, 


1735. 


A  ».>».%.     „. 


462  OF  mortmain  Axb  CHARITABLE  Uses.     Part  III; 

Greenwich  Uos-  receiver.1),  and  to  grant  leases  of  the  forfeited  lands  for 
21  years,  in  possession,  atiu  not  m  reversion^  at  the  best 
yearly  rent,  without  fine,  with  condition  of  re-entry  and 
restriction  against  waste.  Six  months'  previous  notice 
of  letting  them  to  be  given  iri  the  gazette.  A  power  was 
vested  in  the  attorney -general,  or  in  the  mortgagees  of 
the  estates,  to  apply  to  the  court  of  Exchequer,  by  motion 
in  a  summary  way,  for  the  sale  of  the  fee-simple  of  such 
parts  of  those  estates  as  should  be  sufficient  to  discharge 
the  incumbrances  to  any  persons  being  prbtestants,  and 
to  apply  any  surplus  to  the  hospital. — Sec.  7. 

A  gift  of  20001.  was  enacted  to  Lord  Gage,  for  his 
activity  and  expenccs  in  recovering  the  said  estate.^ 
Sec.  11. 

The  forfeited  estates  being  thus  vested  in  the  king  iri 

his  political  capacity)  which  never  dies,   a  doubt  was 

suggested  whether  the  tenants  ought  to  do  such  services* 

or  pay  such  fines  on  the  king's  demise,  as  by  the  tenure 

of  their  estates,   founded  upon  immemorial  custom  or 

otherwise,  they  would  have  paid  on  the  death  of  any 

li  G.  %  c.  so.  lord,  in  case  he  were  a  subject,  a  subsequent  act  in  1738, 

therefore  directed,  that  upon  any  such  future  demise,  all 

sueh  fines  should  be  paid  to  every  successor  of  the  crown* 

or.  in  case  the  estates  should  be  sold,  to  such  other  owner 

as  by  the  ancient  tenure  thereof,  or  by  any  contract,  law, 

._  or  custom  ought  to  be  done  in  case  such  king  or  queen 

so  dying  were  considered  as  a  private  person  only,  and  not 

in  his  political  capacity ;  and  that  all  such  fines  which 

should  become  due  to  the  crown,  should  be  applied  to 

the  use  of  the  hospital. 

The  timber  was  ordered  t6  be  sold  under  an  order  of 
the  court  of  Exchequer  on  motion,  and  .the  produce  to 
be  applied  towards  the  discharge  of  incumbrances,  and 
any  surplus  towards    completing^  the  buildings;   and 

afterward* 
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afterwards  to  the  support  of  the  seamen  of  the  hospital,  Grunv^  Hot' 
worn  out  and  decrepit  in  the  service  of  their  country ;  , 
and  after  discharging  all  the  incumbrances,   then   the 
whole  of  such  sale  to  the  hospital.    The  cutting  down 
timber  was  reserved  to  the  sign-manual. — Sec.  3. 

Provisions  were  made  for  sale  of  unincumbered  parts  of 
the  estates,  to  pay  off  incumbrances,  by  order  of  the 
court  of  Exchequer. 

Power  was  given  to  the  crown,  by  sign-manual,  to 
authorise  the  commissioners  of  the  hospital  to  grant 
leases  of  the  coal  or  other  mines  on  these  estates,  for  21 
years,  in  possession,  and  not  in  reversion,  reserving  the 
best  rents,  without  fine,  with  full  liberty  to  the  lessees  to 
win  and  work  them,  without  deeming  any  act  necessary 
thereto  as  waste.— Sec.  5. 

Authority  was  given  to  the  court  of  Exchequer,  on 
motion,  to  order  the  production  of  any  contracts  or  deeds 
by  which  the  premises  were  held ;  and  the  commissioners 
were  empowered  to  reduce  the  rate  of  interest  on  mort- 
gages. 

In  order  to  make  provision  for  the  descendants  of  the 
devested  parties,  an  act  was  passed  in  1 749 ;  part  of  the 
forfeited  estates  were  settled  in  trustees  for  a  term  of  500 
years,  and  then  to  revert  to  the  hospital,  freed  from  all 
attainders,  subject  to  all  customary  fines,  &c.  The 
trustees  to  stand  seized,  subject  to  such  terms,  with 
powers  similar  to  those  of  the  former  act,  as  to  granting 
leases,  &c.  And  the  term  was  to  be  used  for  raising 
sums  and  portions  for  the  descendants  therein  named, 
and  their  issue. 

In  1752  the  commissioners  were  empowered  to  pur-  aj  g.  ».  c.  4a. 
chase,  and  for  all  persons  and  corporations  to  sell  some 
premises  belonging  to  Morden  college  and  others,  in  order 
*o  complete  the  buildings;  with  powers,  where  the  parties 

refused 
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Crt€*,l*tfHo*  refused  to  treat,  for  a  jury  to  be  empanneled  to  assess 
their  value  in  the  usual  way  ;  and  on  payment  of  the 
purcbase-moriey  into  the  bank,  the  estates  purchased  to 
vest  in  the  trustees. 

And  any  sums  paid  to  corporations  or  trustees,  to  be 
invested  in  lands  for  the  same  uses  as  those  so  to  be 
sold.     Sec.  6\ 

The  commissioners  were  likewise  fully  authorised  to 
purchase  other  lands,  which  should  be  deemed  necessary 
for  completing  the  plan  5  and  they  were  protected  from 
any  disturbance  of  quiet  possession  for  any  want  of  form  j 
but  that  any  claimants  might  sue  the  receivers  of  the 
puixhase-money. 

In  addition  to  various  contributions,  Robert  Osbaldeston 
bequeathed  to  the  hospital  the  duties  paid  on  the  tonnage 
of  every  vessel  which  should  pass  the  North  and  South 
Foreland,  held  under  the  crown,  and  also  three  house* 
on  St.  Peter's  hill  in  London.  And  King  Geo.  II.  by 
letters-patent,  dated  14  July,  3  Geo.  II.  granted  those 
duties,  in  trust,  for  the  hospital.  His  present  majesty, 
by  letjters-patent  dated  6  Dec.  1775,  first  incorporated 
the  commissioners  by  the  name  of  "The  Commissioners 
"  and  Governors  of  the  Royal  Hospital  for^  Seamen,  at 
16  G.  a.  c.  24.  "  Greenwich,  in  the  county  of  Kent."  And  by  an  act 
in  1779,  the  barony  and  premises,  and  light-honse  duties, 
vested  in  trust  for  the  use  of  the  hospital,  were  divested 
out  of  all  persons  claiming  any  legal  estate  therein,  and 
were  immediately  vested  in  the  corporation  lor  ever,  freed 
and  discharged  of  all  right  and  claims  upon  any  account 
howsoever.  To  be  held  of  the  crown  as  of  the  manor  of 
East  Greenwich,  by  free  and  common  soccage- tenure; 
but  subject  to  such  quit- rents  as  they  were  then  liable  to, 
with  services  and  fines  by  the  tenants,  according  to  an- 
cient tenure, 

All 
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All  stock  to  be  transferred  to  the  corporation,  and  all  Greenwich  Ho* 
fines  and  penalties  to  be  paid  accordingly.    *  pUa  ' 

Sec  8.  All  leases  tbea  subsisting  declared  to  be  validj 
notwithstanding  this  act. 

Part  of  the  forfeited  estates  vested  in  the  corporation 

were  situate  at  Alnwick;  Embleton,  and  Warkworth,  in 

Northuqiberland,  contiguous  to  some  lands  of  the  Duke 

of  Northumberland;  and  it  being  advantageous  for  both 

parties  to  exchange  them,  a  treaty  was  concluded  for  that 

purpose  in  1778*    And  it  was  found  that  the  giving  six 

months'  previous  notice  of  letting  any  of  the  hospital 

estates,  prescribed  by  8  Geo.  II.  c.  29.  would  reduce  the 

value  of  those  where  there  are  mines  and  minerals ;  and 

filso  that  it  would  be  very  inconvenient  that  such  lands 

should  be  let  to  different  tenants  not  occupying  the  mines; 

Mich  would  frequently  happen,  unless  the  corporation 

could  let  them  without  advertisement:   an  act  was, 

therefore*    obtained  jui   1778,    empowering    the,aun-     q3 

mifisioners  to  exchange  such  lands  with  the  duke,  freed 

and  discharged  of  all  uses  and  trusts,  for  ike  hospital* 

and  other  lands  in  the  parish  of  Cartridge,  in  that  county, 

were  vested  in  the  corporation,  freed  of  all  former  uses, 

and  subject  to  the  same  limitations  as  were  by  any  acts 

expressed;  and  then  vested  in  the  commissioners ;  to  be 

held  of  the  duke  as  of  his  manor  of  Cdrbridge. — Sec.  4. 

The  corporation  were  empowered  to  grant  leases  of  any 
Such  mines  and  minerals,  and  of  any  such  lands  as  they 
3hould  deem  proper  to  be  leased  therewith,  for  any  term 
not  exceeding  21  years,  without  advertisement.  Pro-  . 
tided  that  no  such  renewals  exceed  fi)  years  from  the 
making  thereof,  and  that  suth  rents  and  conditions  be 
agreed  sis  shall  be  most  likely  to  increase  the  revenues  of 
the  hospital.— Sec.  5. 
'these  arc  the  chief  statutes  relating  to  Greenwich 

S  H  hospital, 
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hospital,  and  the*  estates  by  which  it  is  endowed.  There 
are  many  other  acts  for  its  support,  by  prize-money,  and 
by  contributions9  and  for  its  regular  government,  which 
it  was  not  within  the  plan  of  this  work  to  notice. 


Merciti*  am-  The  legislature,  in  1748,  granted  privileges  to  the 
Mercers'  company  of  extending  the  terms  of  their  leases, 
in  order  to  enable  them  to  meet  their  pressing  exigencies, 
and  which,  aided  by  the  strictest  economy,  greatly  con- 
tributed to  form  and  effectuate  a  plan  for  liquidating  their 
debts. 

By  indentures  of  lease  and  release,  dated  S  and  4  Oct. 
1699,  inrolled  in  the  court  of  Chancery,  the  Mercers* 
company  of  London  granted  to  Sir  William  Hedges  and 
others,  as  trustees,  divers  premises  in  London  and  Mid- 
dlesex^  and  .also  one  moiety  of  the  Royal  Exchange, 
London,  and  other  tenements  in  and  contiguous  thereto; 
with  the  manor  of  Mercers,  in  Londonderry,  in  Ireland^ 
and  other  lands  in  Ireland,  in  trust,  in  the  first  place  out 
of  the  rents  and  profits  to  pay  all  such  charitable  gifts 
and  payments    wherewith    those   premises    then    stood 
charged  ;  and,  in  the  next  place,  to  pay,  free  of  all  taxes 
and  charges,  certain  annuities  to  be  then  granted  by  the 
company,  at  the  rate  of  301.  per  cent,  per  annum,  during 
the  lives  of  the  wives  of  clergymen,  or  of  other  persons 
that  should  survive  their  husbands,  commencing  from 
Lady-day,  or  Michaelmas-day  next  after  the  death  of 
their  husbands ;  and  after  payment  thereof,  for  the  com- 
pany for  ever.  • 

And  by  indenture  of  lease  and  release,  dated  15  and 
16  May,  1717,  likewise  inrolled,.  the  same  premises 
were  charged  with  such  future  annuities  as  should  be 

granted 
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granted  by  the  company,  at  the  rate  of  25l.  percent.  Mncerf  Com- 
per  annum.  .  *any% 

And  by  an  indenture,  also  inrolled,  dated  54  May, 
.  17*3,  between  the  company  and  the  surviving  trustees, 
it  was  declared  that  all  such  annuities  to  be  granted  after 
Midsummer- day  then  next,  should  be  only  after  the  rate 
o(20].  per  cent. 

And  by  indentures  of  lease  and  release,  dated  1  and  2 
June,  1741,  Richard  Chiswell  and  others,  the  only  sur- 
viving  trustees,  did,  by  the  direction  of  the  company, 
convey  the  trust-estates  to  the  use  of  themselves  and 
other  trustees,  upon  the  same  trusts  as  were  declared  in 
the  deed  of  24  May,  1723,  except  as  to  future  annuities, 
which  were  only  to  be  at  the  rate  of  15l.  per  cent,  per  • 
annum. 

And  by  indenture,  also  inrolled,  .dated  23  July,  1 749, 
between  the  company,  and  the  trustees  appointed  by  the 
indenture  of  2  June,  1741,  liberty  was  given  to  the  com- 
pany for  the  future  to  grant  such  annuities,  at  the  rate  of 
tol.  per  cent,  per  annum. 

In  the  year  1748,  the  income  did  not  exceed  4150L 
and  the  annuities  due  and  payable  amounted  to  75001. 
and  upwards;  and  the  arrears  due  at  Michaelmas,  1747,  - 
amounted  to  96281.  2s.  6d.  so  that  the  estates  settled  for 
the  payment  of  them  were  insufficient  for  that  purpose; 
and  many  of  the  annuitants  were  in  a  very  distressed 
condition. 

Several  persons  had  thentofore  left  to  the  company 
estates  and  money  for  charitable  uses,  and  the  Royal 
Exchange  was  by  the  dreadful  fire  in  1666  consumed, 
and  the  company,  with  the  city  of -London,  were  at  very 
great  expence  in  rebuilding  it ;  by  which  means,  and  by 
other  public  losses,  the  company  had  long  laboured 
under  great  difficulties,  and  had  borrowed  large  sums  of 

2  h  2  money 
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Mtrctti  Com-  money  upon  bond,  and  had  otherwise  become  indebted 

patiVm  » 

in  a  greater  sum  than  they  were  able  to  pay. 

11 G.  s.  c.  so.  The  legislature,  by  an  act  passed  1748,  directed  that 
the  imposition  of  6d.  per  chaldron,  and  Si.  per  ton  of 
coals,  usually  sold  by  the  ton,  which  by  statute  5  and  6 
W.  and  M.  was  granted  to  the  city  on  all  coals  imported 
into  the  port  of  London  from  Michaclmus  1700,  for  50 
years,  should  be  continued  for  35  years  from  that  period, 
and  the  yearly  sum  of  80001.  should  be  paid  thereout  by 
the  chamberlain  of  London  to  the  company  during  that 
term  of  SB  years,  to  be  applied  by  the  company  toward? 
the  payment  of  annuities  and  other  debts,  as  should  by 
another  act  be  directed. 

ti  G.  a.  c.  as.  Therefore,  in  a  subsequent  statute  of  the  same  year,  a 
general  account  of  what  should  be  due  to  the  annuitants, 
was  ordered  to  be  kept  by  the  wardens  \  the  debt  was 
deemed  to  be  a  principal  sum,  carrying  3l.  per  cent,  in- 
terest :  the  above  SOOOl.  to  be  applied  towards  the  annui- 
ties, and  the  surplus  towards  the  interest  of  the  arrears, 
and  afterwards  to  the  other  creditors.  Assignments  of 
annuities  made  since  Michaelmas,  1745,  were  declared 
redeemable,  and  the  wardens  were  restrained  from  re- 
#    ceiving  further  subscriptions  for  annuities. 

And  it  appearing  that  it  might  be  for  the  benefit  of  the 
annuitants,  that  building  and  repairing  leases  should  be 
let  of  the  several  estates  in  London  and  Middlesex,  and 
that  such  of  them  as  were  in  Ireland  should  be  let  for  a 
term  of  years,  or  for  lives  and  a  term  of  years  ;  the  com* 
pany  were  empowered, .  under  their  common  seal,  to 
grant  leases  for  any  term  not  exceeding  21  years  absolute, 
in  possession,  and  not  in  reversion,  at  the  most  im- 
proved rent,  without  fine  or  other  thing  by  way  of  income, 
not  dispunishable  for  waste.    And  also  to  grant  leases  of 

th6  manor  of  Mercers,  or  any  part  thereof,  for  a  term 

not 
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not  exceeding  61  years  in  possession!  qr  for  61  years  in  Mercers9  Corn- 
possession,  and  for  three  lives,*  and  the  life  of  the  longer  ***** 
liver  oflhem  $  and  to  take  such  fine  or  other  considera- 
tion, and  reserve  such  rents  as  could  be  reasonably  ob- 
tained, so  as  the  rent  should  not  be  less  than  the  rent 
then  reserved  to  the  company.  And  also  to  lease  their 
premises  id  Long-acre,  and  all  other  tenements  belong- 
ing to  the  said  estates  which  they  should  deem  necessary 
to  let,  upon  building  or  repairing  leases,  in  the  usual 
manner  of  such  leases,  viz.  the  building  leases  for  any 
term  not  exceeding  61  years,  and  repairing  leases  not 
exceeding  41  years  from  their  dates;  and  to  take  such 
fines  and  rents  as  they  should  think  fit :  in  which  bujld- 
ing  leases  power  should  be  given  to  the  lessees  to  pull 
down  and  demolish  the  old  buildings,  and  to  dispose  of 
the  materials  ;  with  a  proviso,  that  no  lease  of  any  part 
of  the  estates,  except  those  in  Ireland  and  Long«acre, 
should  be  granted  till  within  three  years  next  before  the 
expiration  of  such  leases  as  were  then  in  being, 

The  trustees  afterwards  declined  acting  in  the  trusts, 
and  the  powers  so  given  to  the  company  were  insufficient 
to  enable  them  to  grant  such  leases  of  the  estates  in  Ire- 
land as  they  had  intended,  as  the  power  given  limited 
them  to  61  years  in  possession,  or  for  61  years  in  pos- 
session, and  for  three  lives ;  and  the  Irish  estate  Was  then 
let  on  leases  still  unexpired.  And  the  power  of  granting 
leases  for  three  lives  being  a  power  to  grant  a  freehold, 
the  same  could  not,  by  the  rules  of  law,  be  granted  to 
commence  infuturo j  so  that  the  company  could  not, 
under  the  preceding  act,  legally  grant  any  such  leases  of 
the  Irish  estate,  until  the  leases  in  being  had  expired,  or 
were  surrendered.  And  as  it  would  be  advantageous  for 
the  annuities  that  the  company  should  be  vested  with  a 
power  to  grant  leases  of  the  Irish  estate,  to  commence 

2h3  at 
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Mercers'  Com-  m  the  expiration  of  those  subsisting,  reserving  the  present 
rent,  and  taking  the  best  fine:— They  were,  by  a  sub- 

$4G.  9.  c.  H,  sequent  act  in  1751,  empowered  to  grant  leases  of  Aeir 
Irish  estates,  in  reversion,  for  61  years  from  the  expira- 
tion of  any  existing  lease  then  unexpired ;  or  to  continue 
from  thenceforth  during  three  lives,  to  be  nominated  by 
the  lessee,  and  inserted  therein,  and  the  life  of  the  longer 
liver  of  them;  and  from  the  decease  of  the  survivor, 
further  to  continue  during  and  unto  the  expiration  of  61 
years,  to  be  computed  from  such  determination  of  the 
term  for  which  the  premises  were  then  so  leased  out,  and 
take  such  fines  accordingly :  building  leases  for  6 1  years, 
and  repairing  leases  for  41  years  of  their  estate  in  Long* 
acre;  and  of  their  Qtber  estates  in  London  and  Middle- 
sex for  21  years;  and  grant  building  and  repairing  leases 
-for  01  and  41  years,  without  fine:  the  leases  in  London 
and  Middlesex  nqt  to  be  granted  till  within  three  years 
pf  the  expiration  of  the  current  leases.  No  leases  to  be 
valid  unless  consented  to  by  the  annuitants  and  creditors. 
Deeds  and  settlements  not  altered  by  this  act,  and  the 
rights  of  the  crown  and  other  persons  preserved. 

By  some  mistake  the  word  or  here  inserted  in  italics 

was  inserted  in  this  act,  which  defeated  one  of  the  pur- 

*    poses  of  the  powers  granted  to  the  company,  which  ano» 

**  GJt5ii?  7'    ^cr  ^c*  *n  lke  following  year  was  passed  to  rectify. 


as 


*■■  ■  t 


MordaiCoiUge,  King  Wm.  III.  by  letters- patent  under  the  great  seal, 
dated  4  Nov,  n  W.  III.  granted,  in  trust,  to  Sir  John 
Mor<len9  Bart,  in  fee,  the  manor  of  Old  Court,  in  the 
parish  of  East  Greenwich,  in  Kent.  Sir  John  erected 
the  college  for  the  comfort  and  support  of  aged  and  de- 
cayed merchants,   near  Blackheath,   and  by  his  will, 

dated 
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dated  15  Oct.  1702,  devised  all  his  real  and  copyhold  MordenColiegt. 
estates  *o  trustees,  in  fee,  for  the  use  of  the  college,  and 
for  the  maintenance  and  support  of  poor,  aged,  and  de- 
cayed merchants  of  England,  whose  fortunes  had  been 
ruined  by  the  perils  of  the  sea,  and  other  unavoidable 
accidents.  The  trustees  afterwards  came  into  possession 
of  divers  parts  of  a  parcel  of  land  in  the  same  parish, 
called  Maidertstone-hlU)  on  an  apprehension  that  it  was 
part  of  the  manor  of  Old  Court,  and  granted  leases,  and 
erected  houses  thereon,  until  it  was  claimed  by  the 
crown  as  part  of  the  royalty  of  East  Greenwich ;  and 
informations  of  intrusion  were  exhibited  by  the  attorney- 
general  in  the  court  of  Exchequer  against  several  of  the 
lessees.  Whereupon,  to  stay  the  proceedings,  and  to 
save  expences  to  the  charity,  an  agreement  was  con- 
cluded in  1770,  betwen  Peter  Burrell,  Esq.  the  surveyor- 
general,  and  the  trustees  of  the  college,  stating  proposals 
made  by  them  to  the  treasury,  offering  to  admit  the 
right  of  the  crown,  upon  being  acquitted  of  all  arrears, 
and  having  a  proper  consent  to  an  act  of  parliament  to 
indemnify  them,  and  to  enable  the  crown  to  grant  to 
them,  without  fine,  a  lease  of  the  whole  hill  for  50 
years ;  and  to  renew  such  lease  from  time  to  time,  for 
any  further  term  not  exceeding  50  years  each :  and  the 
trustees  offered  one-third  part  of  the  net  income  which 
they  then  received  for  the  hill  as  a  rent;  and  to  pay  one- 
third  part  of  the  net  income,  which  at  any  such  renewal 
they  should  receive  as  a  rent ;  and  declared  tfaeir  wil- 
lingness to  be  restrained  from  taking  any  fine  for  build- 
ing leases,  or  for  renewals  of  leases  of 'any  houses 
already  built  there ;  and  that  after  a  reference  to  their 
surveyor,  the  treasury  agreed  to  those  proposals,  under 
certain  restrictions.  The  treasury  agreed,  in  considera- 
tion of  such  admission,  to  release  the  college  from  the 

2  H  4  arrears, 
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Mor*nC«nese.  arrears,  and  consented  .to  an  application  to  parliament 
for  such  indemnity,  and  for  enabling  the  crown  t6  grant 
such  leases ;  and  that  on  such  act  being  obtained,  such 
Jease  should  be  granted :  and  in  case  the  crown  should 
be  pleased  to  renew  the  same,  it  should  be  granted  on 
the  terms  proposed,  with  proper  covenants  restraining 
the  trustees  from  erecting  any  buildings  whatsoever  on 
any  part  of  the  top  or  plain  of  the  hill,  or  inclosing  it 
without  consent  of  the  crown ;  and  from  digging  and 
carrying  away  any  soil,  chalk,  lime-stone,  or  gravel  of 
the  hill  or  waste  ground,  and  from  taking  any  fine  for 
building-leases,  or  for  renewals. 

uG.s.c.10.  This  agreement  was  then  ratified  and  confirmed  by 
1  71'  statute,  and  the  rent  received  by  the  treasury  was  directed 
to  be  applied  to  the  general  and  aggregate  fund  establish- 
ed by  1  Geo.  I.  and  that  such  grant  or  demise  from  the 
crown  as  should  be  made  by  any  letters-patent,  or  inden- 
tures under  the  great  seal,  should  be  good  and  effectual 
in  the  law,  according  to  the  purport  thereof,  notwith- 
standing any  restriction  in  1  Anne,  for  support  of  the 
queen's  household,  8cc,  or  any  other  statute,  or  mis- 
recital,  or  other  defect.     - 

The  founder  had  also,  by  his  will,  directed  that  there 
Should  be  placed  in  his  college  §o  many  poor  merchants 
as  the  then  yearly  rent3  and  revenue  of  his  estates  would 
maintain,  allowing  to  each  merchant  201.  per  annum 
to  be  laid  out  in  provisions  and  necessaries,  and  that  a 
treasurer  should  be  appointed,  at  a  stipend  of  4Ql.  to 
collect  the  rents  of  his  estates,  and  let  the  same,  and  pay 
the  produce  accordingly,  and  also  a  resident  chaplain,  at 
a  stipend  of  301.  to  officiate  daily  in  the  chapel,  and  by  a 
codicil  he  reduced  the  pension  of  each  merchant  to  151. 
These  stipends  were  afterwards  found  inadequate  to  the 
care  and  attendance  which  a  due  execution   of  those 
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offices  required,  and  the  pension  was  too  small  to  induce  McrimCd^f^ 
merchants  of  a  liberal  education,  who  had  fallen  to  decay 
by  unavoidable  accidents  and  unforeseen  events,  and  were 
aged  and  infirm,  to  apply  for  a  participation  of  the  cha- 
rity, in  .order,  therefore,  to  encourage  them  to  apply 
for  admission,  and  that  the  pious  and  charitable  inten- 
tion of  the  founder  might  be  more  effectually  carried  into 
execution,  this  act  empowered  the  trustees  to  increase 
the  salaries  to  those  officers  as  they  should  think  reason? 
able,  not  exceeding  50l.  yearly,  and  the  pension  not  ex? 
ceeding  401.  yearly. 


The  statutes  made  by  Edward  Alleyne,  in  1619,  the  DulwicbCfc 
founder  of  God's  Gift  college,  at  Dulwich,  for  its  go-  ****• 
vernment,  pursuant  to  the  letters-patent  under  the  great 
seal,  dated  21st  June,  17  Ja.  I.  ordained,  that  no  lease 
should  be  made  of  any  lands  which  he  bad  given  to  the 
college,  but  atone  of  the  public  audit  days,  for  no  longer 
term  than  21  years,  with  a  valuable  rent  reserved  and 
without  fine  $  nor  to  any  member  of  the  college ;  and  that 
no  part  of  200  acres  of  coppice  and  wood  land,  nor  so 
much  of  the  arable  and  pasture  lands,  which  should  be 
used  as  a  demesne  for  provision  of  the  college,  should 
be  demised  in  lease  to  any  person  whatsoever,  but  should 
remain  in  hand  and  be  husbanded  to  the  best  advantage, 
for  the  better  and  more  easy  provision  of  bread  and  beer, 
and  other  victuals,  as  also  for  fuel  for  the  college.  This 
use  has  been  superseded  by  the  subsequent  introduction 
of  coal. 

The  college  thus  being  restrained  by  its  statutes  from  Taylor  v.  Dai- 
granting  leases  for  a  longer  term  than  21  years,  agreed  l  ™y}.  ell!6* 
with  Taylor,  a  lessee,  by  a  resolution  entered  and  signed        17ao# 
in  their  minute  book,  that  at  the  expiration  of  his  lease  a 

new 
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Duiuwh Coi^    new  one  should  be  granted    to  him,  at  the  old  rent,  in. 
e**'         consequence   of    improvements   which    he   had  made. 
When  the  lease  expired  an  order  was  made  and  signed  in 
their  book  to  that  effect,  but  upon  his  death  his  repre- 
t  sentative   afterwards  applied  for  itj  and   it  was  refused; 

whereupon  he  proceeded  to  compel  a  performance  of 
this  con  tract;  the  court  reproved  the  master- warden  for 
this  breach  of  his  trust  and  inconsistency  with  his  oath, 
that  the  recommendation  was  to  wrong  the  college,  and 
break  their  statutes,  which  say  that  no  lease  should  be 
made  but  at  the  rack-rents ;  that  the  signing  such  a 
minute  could  not  be  deemed  such  a  contract  as  binds  the 
college,  for  that  must  be  under  its  seal ;  and  as  to  the 
equity  raised  by  the  tenant's  improving  and  building  on 
a  reliance  of  this  order,  he  had  his  remedy  against  the 
parties  as  private  persons  u  ho  signed  it  ;  and  what  had 
been  laid  out  in  repairs  since,  were  not  more  than  what 
he  was  obliged  to  do  by  his  old  lease.  The  bill  was 
therefore  dismissed  with  costs. 

This  corporation  of  God's  Gift  college  is  lord  of  the 
manor,  and  as  such  entitled  to  the  soil  of  the  common 
and  waste  lands  within  the  manor*  These  common  and 
waste  lands,  within  the  parish  of  Camberwtll,  contain 
about  130  acres,  which  were  in  a  condition  incapable  of 
improvement,  and  therefore  the  corporation  obtained  an 
act  in  1 805,  to  enable  them  to  divide  the  same  into  allot- 
ments and  inclosures,  on  the  general  principles  of  other 
inclosure  bills,  with  penalties  for  cattle  feeding  and  stray- 
ing, and  powers  to  stop  up  and  turn  any  ancient  bridle- 
ways, footways,  jpr  paths,  with  the  concurrence  of  two 
justices,  subject  to  appeal  to  the  quarter  sessions,  and  re- 
serving to  the  corporation  one-sixteenth  part  of  such  com- 
mon and  waste  grounds  as  a  full  compensation  for  their 
right.    All  grants,  limitation  of  uses,  leases,  and  charge% 

existing 
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existiugat  the  time  of  any  such  division  and  allotment,  Dutwich  cw- 
were   saved ;    all  encroachments  and  inclosurea    made       '**" 
within  20  years  before  this  act  were  deemed  part  of  the 
waste,  but  not  to  be  disturbed,  and  the  commissioners  to 
allot  them  to  the  proprietor,  according  to  their  intrinsic 
value,  at  the  time  of  the  encroachment. 

The  college  estate  being*  in  every  part  very  eligibly 
situated  for  building,  many  persons  have  been  induced  to 
erect  very  substantial  houses,  and  lay  out  considerable 
sums  in  gardens  and  conveniences  there,  trusting  to  the 
honour  and  good  faith  of  the  college  to  renew  their  leases 
at  the  period  of  their  termination  ;  but  this  restriction 
has  tended,  in  a  great  measure,  to  prevent  the  college* 
estates  from  being  so  tnuch  improved  as  those  of  any 
individual. 

The  college,  therefore,  have,  upon  a  recent  application     4t  Geo.  a 
to  parliament,  obtained   an  act,   empowering  them  to 
grant  leases  to  several  of  their  tenants,  who  had  entered 
into  an  agreement  for  that  purpose,  for  a  period  of  63 
years,  on  the  usual  covenants  of  leases  of  houses ;  and 
also  ta  grant  building  and  repairing  leases  of  other  parts 
of  their  manor,  for  any  term  not  exceeding  84  years,  in 
possession  and  not  in  reversion,  or  by  way  of  future  in- 
terest, with  liberty  for  the  lessees  to  take  down  buildings, 
and  convert  the  materials  to  such  uses  as  should  be  agreed 
upon,  and  to  lay  out  and  appropriate  any  part  of  such 
premises   in  ways  and  passages ;  the  best  and  most  im- 
proved  rents  being  reserved ;    regard  being  had  to  the 
value  of  the  buildings,  if  any  ;  without  fine  or  foregift. 

They  are   also  empowered   to  extend  the  first- men- 
tioned term  of  63  years  to  any  number  not  exceeding  . 
21  years,  at  the  like  rent  and  covenants. 

^nd  the  college  being  greatly  out   of  repair,  and  the 
west  wing  in  great  danger  of  falling,  and  a  fund  having 

been 
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fiuMch  Col-    been  for  many  years  accumulating  for  the  purpose  of  re* 
***"  building  it,  which  amounted  to  5(5001.  31.  per  cent,  con- 

solidated bank  annuities,  a  sum  totally  inadequate  thereto; 
the  act  authorised  the  application  of  the  monies,  arising 
from  fines  and  premiums,  in  repairing  or  in  rebuilding 
the  college,  either  upon  its  present  site,  or  on  such  other 
part  of  the  estates  as  the  visitor  should  approve. 

Saving  to  the  crown  and  to  all  persons,  except  the 
master,  &c.  all  such  estate  and  interest  in  the  lands  and 
premises  stated  in  tw,o  schedules,  as  they  had  or  were 
entitled  to  at  or  before  the  passing  this  act* 

A  printed  copy  of  the  act  is  to  be  admitted  as  evidence 
thereof. 

This  act  received  the  royal  assent  on 'the  J  8  th  June! 
1808.  By  the  schedules  the  rents  appear  to  amount  to 
37841. 

The  Archbishop  of  Canterbury  is  visitor  of  this  col- 
lege, by  the  appointment  of  the  founder. 

The  college  has  been  accustomed  to  keep  the  greatest 
part  of  their  manorial  estate  in  their  own  hands,  there 
being  only  four  or  five  copyhold  tenants  thereon ;  they 
have  granted  the  rest  chiefly  in  building  leases,  reserving 
?ill  the  timber,  though  they  have  made  very  little  profit 
of  this  reservation  until  lately ;  but  what  they  may  have 
lost  in  revenue,  their  estate  gained  in  beauty,  which  con- 
stituted a  considerable  part  of  its  value,  for  it  offered  the 
principal  attraction  to  opulent  and  respectable  tenants \ 
the  intended  inclosures  and  the  long  leases,  which  the 
pollege  is  now  empowered  to  grant  for  the  encouragement 
of  building,  together  with  the  intersection  of  the  manor 
by  new  roads,  will,  in  addition  to  the  period  of  some  of 
the  existing  leases,  considerably  improve  the  revenues  of 
the  college,  and  will,  it  is  to  be  hoped,  enable  them  in 
flue  time  to  rebuild  the  western  wipg j  and  also  to  increase 

the 
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the  purposes  of  the  establishment;  which  consists  of  a    jhdtoich  Cot^ 

lay*master  and  warden,  three  fellows  who  are  clergymen         i*c* 

in  priests'  orders,  and  an  organist ;  six  poor  brethren 

and   six  poor  sisters,  all  single    and   unmarried,  with 

twelve  poor  scholars ;  these   poor  members  are  chosen 

from  the  parishes  of  Bishopsgate,  Cripplegate,  St.  Savi* 

our's,  and  Camberwell,  and  the  village  of  Dulwich. 

Archbishop  Burnet,  at  a  grand  visitation  begun  on  the 
16th  July,  1664,  directed  amongst  other  regulations, 
that  their  leases  should  never  be  renewed  but  at  the  best 
improved  rent  without  fines,  after  a  view  of  the  lands 
bya  surveyor,  and  with  the  cognizance  of  the  visitor. 

By  the  statutes  of  the  college  the  whole  net  proceeds  of 
the  revenues,  after  payment  of  fixed  and  proportional 
stipends  to  the  several  members,  the  charges  of  managing 
the  estates,  conducting  the  whole  trust,  and  laying  bye  an 
annual  sum,  are  divided  in  proportional  shares  amongst 
all  the  members  •,  which  is,  in  some  respects,  similar  to 
lie  division  of  chapter  property. 


(  * 


CHAP. 
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CHAPTER  III. 

OP  TAXES,  AND  OF  EXEMPTION  FROM  THElf* 

All  hospitals  are  erected  and  maintained  for  the  relief 
4>f  the  poor  and  afflicted  ;  public  and  voluntary  contribu- 
tion is  the  source  from  whence  the  great  expence  of 
their  laudable  designs  is  defrayed.  The  whole  establish- 
ment is  a  work  of  mercy  j  and  considering  the  extreme 
exigency  of  latter  times,  the  liberality  of  the  opulent  is  a 
monument  of  wonder  to  ourselves  and  to  surrounding 
nations  :  however  pressing  may  have  been  the  demands 
of  the  state,  however  excessive  may  have  been  the  luxu- 
ries and  extravagance  of  the  people  in  an  age  refined  and 
polished  as  the  present,  still  our  charitable  institutions 
have  continually  increased  in  number,  in  extent,  and  in 
wealth.  But  there  are  not  many  which  have  yet  been 
so  established  as  to  become  independent  of,  or  indifferent 
to  their  annual  contributions ;  a  large  capital  is  neces- 
sary to  be  laid  up,  before  even  a  moderate  income  can  be 
secured ;  and  if  their  wants  alone  are  all  supplied,  they 
must  be  said  to  flourish  under  the  public  favour ! 

From  hence  it  should  seem  extraordinary  that  any 
taxes  should  ever  have  been  levied  upon  charities :  if  it 
be  contended,  that  every  part  of  them,  appropriated  to 
the  occupation  of  the  afflicted,  are  exempted ;  still  there 
is  a  seeming  injustice  to  charge  the  revenues  of  the  insti- 
tution, a  i t h  a  tax  upon  those  apartments  where  the 
officers  and  servants  are  lodged  :  it  would  be  of  no  benefit 
to  any  patient  labouring  under  the  severity  of  some  ma- 
lignant disease,  to  be  carried  to  an  hospital,  nor  to  be 

received 
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received  or  to  remain  unattended  by  nurses  and  proper 
.persons  appointed  to  restore  or  relieve  him ;  and  these 
persons  must  necessarily  be  indulged  with  some  mo- 
ments of  rest  and  relaxation :  it  is  obvious,  the  servants 
of  an  hospital  are  as  essential  to  it,  as  any  other  part  of 
its  ^administration ;  and  the  directors  would,  for  their 
own  sakes,  and  the  sake  of  its  reveriues,  never  employ  one  # 
more  than  the  immediate  necessity  of  the  case  required. 
The  heavy  change  of  assessments  upon  officers'  apart- 
ments, and  of  10  per  cent,  upon  all  charitable  legacies, 
which  are  placed  on  the  same  footing  as  those  to  strangers 
in  blood  of  any  testator,  and  of  stamp  duties  for  benefac- 
tions and  subscriptions,  form  a  considerable  drawback 
upon  every  charity,  struggling  for  the  means  of  payment 
of  its  ordinary  expences,  and  would  not  be  felt  by  the 
state  if  they  were  relinquished  ;  if  it  be  alleged,  that  such 
an  exemption  would  throw  the  hospital's  share  of  any,  tax 
upon  the  rest  of  the  people,  it  is  fair  and  manifest  to 
answer,  that  the  burden,  which  thus  would  fall  on  each 
individual  in  any  parish  or  district,  is  so  minute,  that  if 
it  were  not  pointed  out  to  him  he  would  never  discover  it 
in  his  annual  expenditure ;  whereas,  the  whole  share  of 
every  tax  falling  upon  any  charity  very  considerably  re- 
duces its  revenue,  and  abridges  and  restrains  the  benevo- 
lent designs  of  its  institution*  Besides,  where  property 
is  devoted  to  the  poor,  it  seems  inconsistent  to  subject 
any  part  of  it  to  taxation.  For  these  reasons,  it,  is 
humbly  recommended  to  the  consideration  of  the  board 
of  treasury,  and,  finally,  to  the  legislature,  to  pass  a  gene- 
ral act  of  exemption  of  all  charitable  institutions  from  all 
taxes  and  assessments.  For  if  any  part  of  its  lands  are 
let  at  a  profit,  still  that  profit  is  or  ought  to  be  applied 
for  the  general  benefit  of  the  charity,  and  therefore  should 
not  be  made  subject  of  taxation*     And  if  it  be  alleged, 

that 
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that  the  officers  of  some  public  charities  hold  very  lucra- 
tive posts  under  its  establishment,  it  may  be  answered, 
that  their  individual  incomes  ire  the  most  preferable  ob- 
ject of  taxation. 

Land  Tax.  The  annual  acts  heretofore  passed  for  the  land-tax, 

exempted  the  two  universities,  the  colleges  of  Eton,  Win- 
chester, and  Westminster,  the  corporation  for  relief  of 
poor  widows  and  children  of  clergymen,  the  college  of 
Bromley,  and  all  hospitals  in  respect  of  the  sites  thereof 
or  buildings  within  their  walls  or  limits ;  and  als* 
the  master,  fellow,  schblar,  or  exhibitioner  of  any 
such  college  or  ball,  and  any  reader,  officer,  or  master  of 
the  universities,  colleges,  or  halls j  and  the  masters  or 
ushers  of  any  schools,  in  respect  of  any  stipend,  wages, 
tents,  profits,  or  exhibitions  whatsoever,  arising  to  them 
in  respect  of  their  places  or  employments  ;  and  also  the 
lands,  which,  before  26th  March,  1693,  did  belong  to  the 
sites  of  any  college  or  hall,  or  to  Christ's  hospital,  St. 
Bartholomew's;  Bridewell,  St.  Thomas's,  and  Bethlcm, 
or  any  other  hospitals  or  alms-houses  in  respect  of  any 
rents  or  revenues,  which,  before  that  time,  were  payable 
to  them,  being  to  be  received  and  disbursed  for  the  imme- 
diate use  and  relief  of  the  poof  of  the  said  hospitals  and 
alms-bouses  only.  But  tenants  thereto,  who  by  their 
leases  were  obliged  to  pay  all  taxes,  were  not  exempted; 
they  were  rated  on  their  yearly  value  above  the  rent  paid 
to  the  hospital. 

And  in  general  it  was  provided,  that  all  such  buds* 
revenues,  or  rents,  belonging  to  any  hospital  or  alms- 
house, or  settled  to  any  charitable  or  pious  use,  as  were 
assessed  in  4th  Wm.  and  Mary,  should  be  liable;  and 

A.D.169J.  no  other  lands,  &c.  then  belonging  to  any  hospital  or 
alms-house,  or  settled  to  any  charitable  or  pious  use, 
should  be  charged  or  assessed  * 

All 
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All  questions  how  far  any  such  lands  should  be  taxed, 
were  to  be  determincdymo//y  on  appeal,  by  tbree  or  mott 
of  the  commissioners. 

And  the  reason  of  this  distinction  seems  to  have  been,  a  feci.  law, 
because  in  that  year  the  sums  to  be  charged  were  fixed  *10' 
and  determined  upon  every  particular  division)  lands 
which  were  then  appropriated  to  charities  being  exempt- 
ed out  of  the  valuation :  therefore  it  is  no  hardship  upon 
the  neighbourhood,  that  lands  then  exempted  should  be 
exempted  still,  for  the  other  lands  paid  no  more  on  ac* 
count  of  sucfi  exemption  :  but  if  lands  appropriated  to 
charities  since  that  time  should  by  such  appropriation 
have  become  exempted,  this  would  have  laid  a  greater 
burden  upon  all  the  rest,  because  the  same  sum  upon 
the  whole  division  was  to  be  raised  stilb 

But, now  by  the  statutes  for  redemption  of  the  land- "G.s.c.  ii<j* 
tax,  the  trustees  for  charitable  and  other  purposes,  col* 
leges  and  corporations,  as  well  ecclesiastical  as  lay,  are 
empowered  to  contract  for  the  purchase  of  their  land-tax^ 
and  to  sell  and  exchange  their  lands  for  that  purpose  ; 
those  who  are  in  possession  are  preferred  to  those  in 
reversion,  and  those  in  reversion  to  all  who  had  no  in* 
teiest  previous  to  1 803  ;  after  which  time  they  may  all 
redeem  it  on  the  same  terms,  except  as  to  the  different 
periods  of  transfer,  if  no  other  offer  should  be  made^  Sec.  151. 

And  where  any  trust-property,  under  any  statute,  deed, 
will,  or  decree,  is"  applicable  to  any  charitable  purpose 
for  the  benefit  of  any  parish  pr  place,  it  may  be  applied 
to  the  redetnption  of  the  land-tax,  charged  Qn  any  lands 
settled  to  charitable  uses  for  the  benefit  of  such  parish 
or  place ;  and  such  lands  may  be  charged  with  any  an- 
nuity equal  to  the  amount  of  the  income  of  the  trust- 
property,  which  shall  have  been  applied  to  such  redemp- 
tion, subject  to  the  approbation  of  the  justices*  Sec.  47. 

2  t  The 
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•  The  governors  and  directors  of  hospitals  and  olbcr 
charitable  insii unions  may  also  apply  any  legacies  or 
voluntary  donations  bequeathed  or  given  to  them,  and 
not  directed  by  the  donor  to  be  applied  to  any  particular 

Sec.  48.  purpose  towards  this  redemption.  And  any  person  may 
give  or  bequeath  any  sum  to  be  so  applied,  charged  on 
any  lands  settled  to  charitable  uses,  notwithstanding  any 
Sec.  so.  statute  of  mortmain. 
40  g.  3.c.  133.  It  was  a  iter  wards  found  that  the  profits  to  the  public, 
from  the  redemption  of  the  land-tax  by  corporations  and 
trustees  for  charitable  and  other  purposes,  amounted  to 
a  very  large  sum,  and  was  likely  to  be  increased  by  their 
further  sales,  and  therefore  it  became  expedient  to  aug- 
ment their  incomes  by  exonerating  their  lands  from  the 
tax;  the  commissioners  were  therefore,  in  1806,  em- 
powered by  letters-patent  under  the  great  seal,  within 
two  years  from  the  passing  of  that  act,  to  direct  this  ex- 
oneration in  cases  where  the  whole  clear  annual  income 
should  not  exceed  150h  without  any  consideration  for  the 
same ;  provided  the  annual  amount  of  land-tax  so  ex- 
'    onerated  should  not  exceed  60001. 

•  To  effect  this  purpose  the  parties  were  directed,  within 
six  months  of  the  passing  that  act,  to  transmit  to  tbe 
commissioners  a  memorial  of  the  nature  of  their  property, 
funds,  or  sources,  and  the  amount  of  their  income  de- 
rived from  thence,  with  a  certificate  from  two  of  the 
commissioners  of  the  district,  stating  a  description  of  the 
lands  charged,  with  powers  to  the  special  commissioners 
to  extend  the  time  for  six  months. — Sec.  3. 

This  provision  expired  22d  July,  1808. 
10  May,  1809.       Leave  has  been  lately  given  for  a  bill  to  amend  the  act 
of  46  Geo.  III.  which  amended  the  42  Geo.  III.  for  con- 
/  solidating  the  several .  acts  for  the  redemption  and  sale  of 

the  land-tax,  and  to  make  further  provision  for  exonerat- 
ing 
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ing  small  livings  and  charitable  institutions  from  the 
land  tax. 

All    lands  within  a  parirfh  are  to  be  assessed  to  the  iWt  Rate, 
poor's-rate.     Hospital  lands   are  chargeable  to  the  poor    4aKh*c-** 
as  well  as  others  ;  for  no  man,  by  appropriating  his  lands  ft  Salk.  w. 
to  an  hospital,  can  discharge  or  exempt  them  From  taxes 
tb  which   they  *  were  subject  before,  and  throw  a  great 
burden  upon  their   neighbours.     Per  Holt,  C.  J. 

Io  the  case  of  St.  Luke's  hospital}  the  above  act  and    Burr.  io*s. 
subsequent  decision,  were  greatly  narrowed  in  their  com*     i^w'9  a8«. 
prehensive  extent ;  fat  there  it  was  determined  by  Lord 
Ma.»fieldr  in  Mich.  Term,  1  Geo.  III.  that  the  said  hos- 
pital was  not  chargeable  to  the  parish  rates  ;  and  that  in 
general  no  hospital  is  so,  with  respect  to  the  site  thereof, 
except  those  parts  of  it  which  are  inhabited  by  the  officers 
belonging  to  the  hospital,  as  the  chaplain  and  physician; 
and  the  like  in  Chelsea  hospital:  and  these  apartments 
are  to  be  rated  as  single  tenement  s>  of  which  the  officers 
are  the  occupiers.     The  reason  why  the   apartments  in 
this  hospital  of  the  sick  or  mad  persons  are  not  to  be 
rated,  is,  that  there  are  no  persons  who  can  be  said  to  be 
the  occupiers  of  them  (and    it   is  upon  the  occupiers  of 
bouses  that  the  rate  is  to  be  levied) ;  for  it  would  be  ab» 
surd  to  call  the  poor  objects  so  with  "respect  to  this  pur- 
pose j  and  the  lessees  of  the  hospital  in  trust  for  the  cha- 
ritable  purposes  io  which  it  is  applied,  cannot  with  any 
propriety  be  considered  as  the  occupiers  of  it,  although  Beit.  v.Barthol, 
part  of  its  site  may  have  paid  ppor's  rate  before  its  appro- .*  Bon'isK05, 
priation  to  that  purpose;  nor  lastly,  can  the  servants  of  the  a  Burr-  1053, 
hospitals,  who  attend  there  for  their  livelihood  ;  and  no     i  Bot.  ias* 
other  persons  can,  with  any  shadow  of  reason,  be  consi- 
dered as  the  occupiers  of  it. 

The  assessment   to  the  poor  in  all  parishes  affecting    . 
hospitals  and  foundations  of  charity,  has  generally  been 
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tout*  upon  the  principle  denied  in  this  case;  but  some 
variations  in  circumstance,  situation,  or  occupation  of 
the  parties,  or  of  the  property,  have  introduced  further 
di-cussiori*  and  determinations,  a  few  of  which  it  may 
he  sufficient  to  notice, 
a  t.  Rtp.  «oi        The  Newport  schttol- houses,  in  Salop*  were  founded  by 

Kex  v.  Scutt,  r . 

i;wo.         ^.  Adams ,  aiijd  endowed  hy  a  considerable  estate  at 
Knighfotty   m   Stqfford*6ire$  and  vested  by  him  in  the 
haberdasher*'  company  as  trustees.    In  12  Car*  IK  a 
piivate  act  of  parliament  was  obtained,  which  wasper- 
pe'uited  by  another  act  in  the  following  year,  whereby 
.  it  was  enacted,  that  the  manor  of  JCuighton,  and  all 
other  lands  settled  by  him  for  the  purposes  aforesaid, 
tf  be  and  at  all  times  hereafter  shall  be  freed,  discharged, 
ami  acquitted  of  *nd  from  the  payment  of  all  and  every 
manner  of  taxes,  assessments,  or  charges,  civil  or  flt& 
'  tcry  whatsoever,  hereafter  to  be  laid  and  imposed  by  au- 
thority of  parliament  or  otherwise,  and  the  manors,  &c< 
and  the  owners  and  occupiers  thereof  shall  not  at  any  time 
hereafter  be  rated,  taxed,  or  assessed,  to  pay  any  sum  or 
sums  of  money,  or  be   otherwise  charged  in  any  way 
whatsoever,  for  or  in  respect  of  the  said  manors,  &c  for 
or  towards  any  manner  of  public  tax,  .assessment,  or 
charge  whatsoever,  any  statute,  &c.  notwithstanding." 

In  consequence  of  this  act  these  premises  had  never 
bcrn  rated  or  paid  to  the  poor  of  the  parish  in  the  me- 
mory of  any  person  living,  but  the  quarter  sessions  con- 
firmed the  rate  now  made. 

In  support  of  the  order  of  session  it  was  contended, 
that  a  private  act  ought  to  receive  the  same  construction 
as  *  deed,  and  as 'the  parish  was  not  party  to  it,  their 
interest  ought  not  to  be  affected  by  implication ;  hence 
all  the  legislature  can  be  supposed  to  have  intended  was, 
exemption  irma  all  general   public  taxes,  and  not  from 

any 


Ch,HL  Of  KiM.  4W 


any  particular  focal  tax,  as  the  words  civil  and  miliiarj 
plainly  refer  to  the  public  taxes  of  the  kingdom  ;  that 
this  related  only  to  taxes  on  lands,  which  could  not  bo 
referred  to  parochial  rates  under  48  Eliz.  it  haying  been 
held,  that  that  statute  imposes  no  tax  on  the  land  itself, 
but  only  on  the  occupier.  And  when  this  aet  of  Car.  1 L 
was  passed,  there  were  taxes  on  lands  on  which  the 
words  could  operate  $  as,  for  instance,  sntisidies  and  assess- 
ments, in  lieu  of  which  the  modern  land-tax  was  substi* 
tuted.  That  by  the  latter  part  of  the  clause  the  exemp- 
tion is  confined  to  fuilic  taxes.  Now  the  pooMaa  never 
was  considered  as  a  public  tax  in  the  general  acceptation 
of  the  term  ;  and  accordingly*  whenever  the  legislature 
have  intended  to  include  h,  they  have  done  it  by  express 
woods,  as  contradistinguished  from  public  taxes,  as  in  10 
Ann.  c.  23.  s.  f .  12  Ann.  sU  1.  c.  5.  s.  1.  and  J  8  Geo.  11. 
c  18.  s.  6. 

Lord  Kenyony  C.  J.  said,  these  lands  having  been  given 
for  eleemosynary  purposes,  the  legislature  seem  to  havt 
intended  to  exempt  them  from  all  public  taxes  whatso- 
ever. And  it  is  immaterial  to  the  parish,  whether  these 
lands  be  exempted  from  the  poor's  rate  or  not,  since  if 
tb<y  be  not  exempt,  greater  contributions  might  be  rais* 
*!•  If  a  construction  of  this  act  of  -parliament,  mani* 
felly  erroneous,  had  hitherto  prevailed,  we  should  have 
been  bound  to  correct  it,  though,  indeed,  had  the  words 
ofthe,statute  been  very  doubtful,  the  co temporary  and 
subsequent  uniform  usage  would  have  had  great  weight* 
But  without  resorting  to  the  usage  in  this  case,  the  words 
tf  the  statute  are  very  clear  and  positive,  for  they  speak 
°f  *U  public  taxes  whatsoever.  The  whole  argument  re- 
solves itself  into  this,  whether,  in  the  idea  of  the  legisla- 
ture, at  the  time  of  passing  this  act,  the  poor's  tax  was  a 
public  tax.    The  acts  which  have  been  referred  to  in  the 
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argument  do  not  prove  the  point  for  which  they  were 
mentioned.  But  the  other  acts  respecting  the  poor  are 
decisive  of  this  question.  The  statute  of  S  W.  and  M. 
c.  11  s.6.  speaking  of  the  means  by  which  a  settlement 
may  be  gained,  says,  that  "  if  any  persqn  shall  be  charged 
with  and  pay  his  share  towards  the  public  taxes  or  levies 
of  the  said  parish,  he  shall  be  adjudged  to  have  a  legal 
settlement  in  the  same.*'  Now  on  the  construction  of 
this  statute,  it  never  was  doubted  but  that  a  payment  to- 

■ 

wards  the  poor's  rate  was  sufficient  to  give  the  party  a 
settlement.  His  lordship  was  therefore  of  opinion,  that 
the  exemption  which  had  hitherto  prevailed  ought  to 
continue  in  future.  The  three  other  judges  concurred, 
and  the  order  of  sessions  was  quashed. 
_  w  w  Mr.  Waldo  provided  a  house,  previously  rated,  and 
Caid.  ass.  placed  ten  poor  girls  in  it,  some  being  taken  from  that, 
?  Nojaa.  110.  and  some  from  other  parishes,  who  were  educated,  main- 
tained, and  brought  up  on  his  charity.  He  provided  and 
paid  a  woman  as  his  servant,  to  superintend  and  instruct 
them  in  reading  and  working,  and  qualifying  them  tor 
service;  this  woman  and  the  children  were  the  only 
persons  resident  in  the  house,  which  was  solely  appro- 
priated to  the  purpose,  all  vacancies  being  supplied  from 
time  to  time  at  his  discretion.  He  was  held  not  to  be 
an  occupier  rateable  for  this  house,  for  he  made  no  profit 
of  the  building. 
5  T.  Rep.  70.  So  likewise  a  building,  having  been  raised  by  volun- 
RwardW°°d"  *ary  contribution  for  a  quakers*  meeting-house,  which 
was  used  only  for  religious  and  charitable  purposes ;  and 
the  remaining  apartments  were  occupied  by  poor  persons 
maintained  by  donations.  No  rent  was  received  by  the 
trustees  who  were  subscribers  to  the  fund  for  charitable 
donations ;  none  of  the  seats  were  let  or  other  advantage 
taken  thereof.    This  building  was  held  not  rateable  to 

the 
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the  poor-rate,  the  trustees  not  having  any  interest  in  the 

premises,  and  there  being  ho  occupier,  nor  any  profit 
made:  on   the  authority   of  Rex  v.  IVald**     Cald.  358. 
and  Robson  v.  Hydt.     Ibid.  310.     and  4  T.  Rep.  730. 
Rex  v.  Salter's  Load  Sluice. 
Rut  if  any  profit  is  made  by  letting  the  seats,  or  other-  Caid.  3io. 

,..,...  .  *  1  Bot.  166. 

wise,  the  building  is  rateable.  i  Nolan,  na. 

Where  there  is  propeity  but  ho  occupier,  there  cannot 
be  a  ground*  for  taxation  5  if  any  interest  can  be  shewn  to 
result  to  any  persons,  there  taxation  vests.     Trustees  for    . 
a  toll,  or  for  an  hospital   or  charity,  having  no  interest    > 
for  tbeir  own  benefit,  hold  for  the  purposes  of  mere  dis-»    -. 
tribution,  and  those  who  receive  the  benefit  are  transit 
tory,as  in  St.  Luke's  case  alpovementioned.     It  is  other-* 
wise  where  they  are  trustees  for  a  corporation,  which  re- 
ceives profits,  and  maintains  its  dignity  and  utility  by  its 
revenues,  as  in  cities,  dock,  insurance,   and  bank  and 
other  companies.    Tolls  are  exe\npted  on  the  principle  of 
the  revenue  being  received    and  distributed  for  public 
purposes  without  any  occupier  receiving  benefit. 

The  charitable  purposes  for  which  land  is  given  in 
oocupation  does  not  excuse  au  occupier,  who  is  other-! 
wise  withm  the  act ;  land  or  houses  granted  to  a  charity 
are  not  less  useful  than  the  maintenance  of  the  parochial 
poor,  or  even  operating  collaterally  for  their  relief  and 
assistance,  and  so  far  applied  in  exoneration  of  the 
rate,  are  notwithstanding  liable,  as  in  the  following- 1  Nolan  \\t. 
case. 

The  Rev.  R.  Difer,   as   master   of  a  free-school   atReXV.  Ca«. 
JVaodbridge,    was   omitted    in    the   assessment    of   the,J725' 

0  •  3  1>  ivcp    334. 

poor-rate.  He  was  appointed  by  the  pari:*h  under  a 
deed  of  foundation  of  the  school,  and  in  which  the 
house  was  assigned  to  the  master  free  of  rent.  No 
rates  had  been  assessed  upon  it  for  many  years,   but 

2  14  he 
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be  let  part  of  the  foundationJaod,  and  the  tenants  were 
rated. 

It  was  held,  that  where  a-  person  is  found  to  be  the 
beneficial  occupier,  he  must  be  rated,  though  the  house 
be  appropriated  to  charitable  purposes.  By  the  old  land* 
tax  acts,  certain  property  given  for  charitable  purposes 
is  exempted  from  that  tax  ;  but  there  is  no  such  exemp- 
tion in  the  acts  respecting  the  relief  of  the  poor.  Those 
lands  that  are  appropriated  for  the  establishment  of  the 
religion  of  the  country,  are  in  one  sense  of  the  word 
lands  given  for  charitable  purposes ;  but  parsonage  houses 
ind  glebe  lands,  &c.  are  rateable  in  the  hands  of  the 
occupiers :  if  there  be  any  individual  in  the  parish  who 
objects  to  the  omission  of  the  defendant,  the  objection 
must  prevail. 

As  to  the  occupiers  of  St.  Luke's  hospital,  which  was 
one  of  the  first  cases  on  this  subject,  the  ground  was, 
not  that  the  house  was  given  to  charitable  purposes,  but 
that  there  was  no  person  who  could  be  said  to  be  the 
occupier  of  it :  the  rate  there  was  not  considered  as  in* 
proper,  because  the  property  was  not  in  itself  rateable, 
but  because  no  occupier  could  be  found ;  but  in  this  case 
there  was  an  occupier.  That  part  of  the  land  given  for 
the  same  purposes  in  this  case,  which  was  let  out,  was 
rated  in  the  hands  of  the.  several  occupiers :  no  objection 
was  made  to  that  part  of  the  rate,  and  the  court  could 
not  distinguish  between  the  bouse  and  garden  occupied 
by  this  defendant,  and  the  land  so  let  to  those  occupiers. 
The  defendant  was  a  beneficial  occupier  of  the  property 
for  which  he  was  rated — then  here  was  that  person  an 
occupier,  who  could  not  be  found  in  the  case  of  St. 
(•uke's  hospital. 

But  the  superintendant  of  a  public  institution,  not 
leaping  *ny  other  profit  than  salary  apd  residence,  is  not 

rateable: 
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rateable:  as  the  matron  of  the  philanthropic  Society,  in 
St.  George's-fields,  who  had  undertaken  the  manage- 
ment and  tuition  of  the  female  children,  under  speciaj 
agreement  that  all  her  and  their  earnings  should  be  ap* 
piid  to  the  charity;  in  consideration  of  which,  she  was 
provided  with  a  dweUiug,  free  from  rent,  and  taxes,  and 
with  provision,  residence,  and  a  salary.  She  had  no 
distinct  apartment  for  herself,  only  a  bed-chamber;  her 
own  family  was  not  permitted  to  reside  with  her  *  and 
she  had  no  other  profit  or  benefit.  She  was,  however, 
rated  to  the  poor,  and  the  session?  confirmed  the  rate 
with  costs. 

But  on  application  to  the  court  of  K.  B.  it  was  hejd,  Rex  v.  FieM, 
that  this  was  not  her  house— she  was  the  servant  of  a  5  T  }££ 'S87, 
society  established  to  rescue  from  ruin  and  infamy  cer-1  ^ol*°»  n°» 
tain  poJf  children,  who  are  thrown  upon  the  world  with* 
out  any  protection  $  to  improve  the  behaviour  and  morals 
of  those  children,  and  to  render  those,  who  without  such 
assistance  would  probably  prove  a  nuisance  to  society, 
useful  and  respectable  members  of  it:  the  benefac- 
tors could  not  undertake  this  themselves— -4t  was  neces- 
sary to  find  some  other  person  who  could  superintend 
the  whole.  She  was  engaged  as  their  servant — she  was 
the  housekeeper  appointed  to  look  after  the  economy  of 
the  house— she  could  neither  put  in  or  send  out  whom 
she  pleased— she  acted  in  a  subordinate  capacity,  subject 
to  the  directions  and  control  of  the  society.  It  might  as 
well  be  said  that  servants  are  occupiers  of  their  masters' 
houses,  and  so  be  rateable.  She  was  liable  to  be  dis- 
missed at  an  hour's  notice,  on  payment  of  her  wages : 
the  dwelling  provided  for  her  was  mere  lodging  ;  if  the 
bed-chamber  constituted  her  an  occupier,  any  maid-ser- 
vant is  euch.  The  legislature  meant  only  that  beneficial 
occupiers  should  be  rated.— The  order  was  quashed. 

This 
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This  principle  was  again  recognised  in  a  subsequent 

case,     where    the  persons  resident   upon   a   charitable 

foundation,  were  found  to  be  beneficial  occupiers,  and 

therefore  held  liable  to  the  poor  rate. 

i  East.  5M.  Lor(j  £/c£  folded  a  charity  at  Fehted  for  certain  poor 

1801.  *  ' 

Btxv.Munday.  persons,  who  were  to  cut  and  plant  wood,  keep  cows, 
and  sell  calves,  &c.   for  their  general  benefit  and  profit, 
to  be  spent  in  the  alms-house: — they  were  rated  to  the 
poor  upon  the  annual  rental.    In  support  of  the  order 
the  former  cases  were  cited,  and  they  were  shewn  to  be 
occupiers  reaping  a  profit.     It  was  urged,  i  contra,  that 
the  primary  object  of  43  Eliz.  was  to  make  persons  of 
ability  contribute  to  the  relief  of  the  poor ;  therefore, 
where  property  is  altogether  devoted  to  this  purpose,  it  is 
absurd  to  require  that  a  part  of  it  should  be  so  appro- 
priated ;  persons  of  this  description  can  never  be  con- 
sidered as  having  that  ability  to  provide  for  others,  which 
the  statute  was  intended  to  enforce. 
,    The  court  held  that  the  word*  of  the  statute,  48  Eliz. 
c.  2.  being  general,  the  rate  for  the  relief  of  the  poor  is 
to  be  levied  upon  every  occupier  of  lands,  houses,  &c. 
there  is  no  exception  made  of  any  hospital  or  other  lands 
devoted  to  charitable  purposes:  the  only  question  was, 
whether  these  persons    were  occupiers  for   their  own 
benefit— -they  ploughed,  and  sowed,  and  reaped,  and  had 
every  sort  of  occupation  in  fact  which  any  other  person 
could  have,  and  all  this  was  for  their  own  benefit.    The 
smalless  of  the  benefit  could  not  constitute  an  exemption 
— and  if  it  should  encrease,  should  it  be  said  they  were 
not  bound  to  contribute,  because  they  derived  that  benefit 
from  a  charitable  institution  ?     Then  it  was  said,  that 
cases  had  decided  that  property  of  this  kind  was  not  rale- 
able,  because  no  occupier  could  be  found  \  but  no  case 
has  decided  that  where  persons  are  found  in  the  actual 

occupation, 
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occupation,   and  having  a  beneficial  enjoyment  of  it, 
they  are  not  within  the  statute.     In  the  case  of  the 
bursar  of  St.  Catharine  Hall,  he  was  deemed  rateable,  CowP-  7* 
though  an  object  of  charity  ia  one  sense,  being  appointed 
to  a  situation  in  a  charitable  foundation,. 

The  distinction,  ha*  been  truly  taken,  that  whenever 
persons  have  been  found  in  possession  of  property  from 
which  they  derive  a  benefit  to  themselves,  they  have 
been  held  rateable  as  occupiers ;  and  all  the  cases  which 
have  been  decided  against  the  iiability,  have  either  been 
upon  the  ground  that  the  party  was  not  the  occupier,  or 
if  he  were,  that  he  derived  no  benefit  to  hiimelf.  But  it 
was  said  that  \he  objects  themselves  of  a  charity,  though 
beneficial  occupiers,  did  not  come  within  the  meaning 
of  43  Lliz.  c.  2.  the  rate  being  for  the  relief  of  the  poor; 
but  however  the  persons  rated  might  have  been  poor  and 
impotent  at  the  time  when  they  were  selected  as  objects 
of  fhe  charity ,  yet  after  their  appointment  to  be  mem- 
bers of  the  foundation,  they  ceased  to  be  of  that  descrip- 
tion of  persons,  and  therefore  became  rateable  according 
to  the  property  so  acquired.  They  were  in  possession  of 
rat  eab  le  property . 

The  object  of  these  cases  has  been  to  find  out  whether 
the  occupiers  were  in  possession  for  themselves,  or 
merely  as  agents  for  others,  deriving  no  benefit  from  it 
themselves,  as  the  patients  of  hospitals;  of  Waldo's 
charity,  &c.  These  persous  reaped  the  benefit  of  rateable 
property,  and  on  these  grounds  the  rate  was  confirmed. 

Upon  similar  grounds,  the  application  of  the  rent  paid  a  Salk-  59°- 
by  the  occupier  to  charitable  purposes  does  not  exempt  Rex  v.  Gardner. 
him,   although  his  liability  must  necessarily  diminish  t  to?.' is*, 
the  amount  of  the  fund  which  is  to  be  so  applied.     Thus  l  Nolan»  U8« 
hospital  lands  are  rateable  in  the  hands  of  a  beneficial 
occupier,  as  above-mentioned. 

But  .   , 
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R«  r.  Inhibit-     But  where  a  corporation  was  seised  in  fee  of  uiiin- 

ants  of  Aber*  ■  . 

avon,  1804.   closed  lands,  whereon  the  cattle  of  the  resident  burgesses, 
att,«>  0      ^  qj  ^^.^  wj(jowg>  w^0  ajonc  were  permitted  to  claim 

the  right,  and  also  of  poor  parishioners  who  from  charity 
were  permitted  by  the  corporation  to  enjoy  the  light, 
the  laAds  had  been  consequently  always  omitted  from 
the  poor-rate,  in  the  name  of  the  "  Burgesses  Land ;" 
they  produced  a  profit,  and  were  not  rated,  but  it  was 
doubtful  whether  the  occupation  were  that  of  the  cor- 
poration or  of  individuals— and  theYate  was  quashed  be* 
cause  no  person  had  been  rated  for  property  which  ought 
to  have  been  rated. 

The  distinction,  says  Mr.  Nolan,  with  bis  usual  dis- 
crimination, as  to  where  charities  are  rateable,  and  where 
they  are  not  so,  seems  to  depend  upon  this,  whether 
there  is  any  body  who  can  be  rated  as  eccufiers.     The 
trustees  are  not  rateable  when  they  intermeddle  with  the 
property  merely  as  trustee*,  because  their  occupation  u 
not  beneficial.    Neither  are  the  poor,  where  they  are 
mere  inmates  without  power  or  coiftrol  over  the  premises* 
which  they  inhabit,  as  in  the  case  of  St.  Luke'*  and 
Bartholomew's  hospitals,  Waldo's  alms-houses,  and  the 
other  cases  cited  :  for  they  are  not  occupiers.    But  where 
the  objects  of  a  charity  are  occupiers,  as  in  Lord  Rich's 
charity,  or  where  another  is  a  beneficial  occupier  for 
their  benefit,  as  in  those  of  hospital  lands,  the  occupier 
is  rateable,  without  considering  the  charitable  purpose 
to  which  the  profits  are  dedicated,   although   the  rale 
must  ultimately  come  from  thence.     Nay,  where  the 
charity  is  appropriated  to  assist  the  parochial  poor,  for 
whose  support  the  rate  is  raised,  the  property  seems  liable 
to  the  rate  if  occupied,  although  the  assessment  may 
be  nugatory  in  some  instances,  and  highly  improper  in 
l  Nolan,  119.    others. 

It 
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It  is  upon  the  equity  of  the  decision  on  St.  lake's 
hospital,   that  the   assessors  usually  levied  only  upon 
^officers'  apartments  in  all  the  taxes  charged  upon  hospi- 
tals.    But  in  the  original  act  for  levying  a  duty  on  in-  House  Tax, 
baljited  houses,  calied  the  bouse -tax,  there  was  a  clause     sec.  33. 
of  exemption  without  this  reserve;  and  on  that  ground  **£ by  lo<*:*- 
the  Small  pox  hospital  was  relieved  in  toio%  on  appeal 
to  the  commissioners  in  1607. 

But  hy  the  last  act  for  raising  the  assessed  taxes,  the  46  G.  3.  c.  55. 

duly  oti  windows  and  on  inhabited  houses  is  excepted  as 

to  any  hospital,  charity-school,  or  house  provided  for  the 

reception  or  relidF  of  poor  persons;  except  such  apart* 

roents  therein  as  are  occupied  by  the  officers  or  servants 

thereof,  which  are-  made  subject  to  the  same  duty,  ac- 

» 

cording  to  the  number  of  windows  contained  in  each,  as 
entire  dwellings  and  other  inhabited  houses :  and  cham- 
bers at  either  of  the  universities  or  inns  of  court  are    , 
liable  to  the  duties  as  separate  tenements* 

The  same  act  charges  a  duty  on  servants,  and  exempts  Servants* 
the  English  universities,    the  colleges  of  Eton,  Win- 
chester,  and  Westminster,   for  any  butler,   manciple, 
cook,  gardener,  or  porter :  and  also  the  royal  hospitals 
of  Christ,  St.  Bartholomew,  Bridewell,  Beth  1  em,  and  St.     „ 

48  G.  3.  C.  53. 

Thomas;  and  also  Guy,  and  the  Foundling.  Sch.c.No.2.«. 

But  although  this  clause  is  not  extended  by  name  to 
any  other  house  for  relief  of  the  poor,  the  same  reason- 
ing  which  was  established  in  the  case  of  the  poor's-rate, 
and  which  most  evidently  produced  the  above  exemption 
relating  to  window  and  house-duty,  is  materially  appli- 
cable and  conclusive  here;  for  t&ough  $*•  servants  are 
hired  by  the  house  s^ward,  they  are  not  his  servants, 
even  though  they  <dbey  Ms  commands  $  they  are  not  the 
servants  of  the  individual  governors,  nor  are  they  the 
servants  of  the  poor  persons  who  come  into  the  house 

for 
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for  relief;  but  still  it  is  necessary  that  the  assessor's  list 
should  be  returned  properly  filled  up,  and  the  propriety 
of  any  subsequent  appeal  may  be  worthy  of  considera* 
tion. 
Rex v.8t. Luke's      Servants  attending  an  hospital,    and  resident   there* 
2  bur.  io.s3      an?  not  such  occupiers  as  are  intended  by  the  statute, 
i  Noidn^no     w"i°h  rentiers  a  house  or  property  rateable. 
Ayrc  v  Small-      Where  the  comptroller  of  Chelsea  hospital,  or  officers 
\  BotfC*M.       °^ tnat  or  (>,her  charitable  foundations,  have  large  distinct 
i  Nolan,  hi.,  apartments  appropriated  to  the  use  of  their  respective 
offices,  where  they  and  their  families  reside,  they  are  to 
be  charged  -n>t  as  servants  of  such  hospitals,  or  as  in- 
habitants and  occupiers  of  the  ordinary  rooms  and  lodg- 
ings, but  as  having  separate  and  distinct  apartments, 
Rcxv.Gardncr,  which  are  considered  a3  their  dwelling-houses*     So  the 
i  Nolau 1 1 1 1 .   porter  and  butler  of  a  college^are  rateable  for  their  dwell- 
ing houses  erected   for  them  by,  and  belonging  to  the 
college,  if  they  have  the  entire  use  of  them,  without  the 
colleges  intermeddling  therewith.  . 
Highways.  As  to  the  alteration  or  repair  of  'highways,  the  act  of 

1/73,  which  consolidated  the  former  statutes  into  one, 
comprises  public  as  well  as  private  property;  and  as  for 
the  general  good  the  peculiar  property  appropriated  to 
any  charitable  purpose  may  be  affected  by  sotne  of  its 
regulations,  I  shall  notice  in  general  terms  only  such 
clauses  as  may  be  necessary  for  the  reader's  more  minute 
inspection. 
Sctf.  10.     *  Where  it  shall  appear  that  any  highway  is  not  of  suffi- 

cient breadth,  and  may  be  conveniently  widened,  or 
cannot  be  conveniently  enlarged  and  made  commodious 
for  travellers  without  turning  the  same,  any  two  justices 
of  the  district,  upon  their  own  view,  may  order  the 
same  to  be  widened  or  turned  in  such  manner  as  they 
phall    think   fit,    not   exceeding    SO  feet    in    breadth. 

This 
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This  power  does  not  extend  to  pull  down  any  house  or 
building,  or  take  away  any  garden*  park,  paddock,  court, 
or  yard  ;  and  for   the  satisfaction  of  any  individual  or 
coiporation  then  in  possession,  or  interested  in  their  own 
right,  or  in  trust,  the  surveyor,  under  %the  justice's  direc- 
tion, may  make  agreement  for  a  proper  recompense  for 
the  injury,   in  proportion  to  their  interests  ;  and  if  they 
refuse  to  treat  or  to  accept  the  satisfaction  offered  by  him, 
the  justices  at  their  quarter  sessions  upon  a  certificate, 
signed  by   the  justices  making  the  view  of  their  pro- 
ceedings therein,  and  upon  proof  of  fourteen  days'  notice 
in  writing  bv  the  surveyor   to  the  party  interested,   of 
such  intended  application,  may  impannel  a  jury  to  assess 
the  dan* ages,  which   are  limited  to  forty  years'  purchase, 
for  the  clear  yearly  value  of  the  ground  so  laid  out,  and 
likewise  such  recompense  for  making  new  fences,  and 
satisfaction  for  the  injury ;  and  on  payment,  or  tender 
of  the  money  so  assessed,  or   leaving  it  in  the  hands  of 
the  clerk  of  the  peace,  where  the  proper  party  cannot  be 
found,  or  where  they  refuse  to  accept  the  same,  such  in- 
terest shall  be  for  ever  divested  out  of  them,  and  the 
ground  be  taken  to  be  a  public  highway.     Saving  to  the 
owners  all  mines,  minerals,  and  fossils,  which  can  be  got 
without  breaking  the  surface  of  the  said  highway,  and  all 
growing  timber  and  wood  to  be  taken  by  them  within  one 
month  after  such  order,  or  in  default  thereof  to  be  fallen 
by  the  surveyor,  and  laid  upon  the  land  adjoining  to  the 
qwner'8  premises;  oak   trees   in  the  months  of  April, 
May,  or  June,  and  ash,  elm,  or  other  trees,  in  the  months     Scct.  13< 
of  December,  January,  February,  and  March,  with  power 
to  make  assessment^  if  necessary,  not  exceeding  6d.  in 
the  pound  of  the  yearly  value  in  any  one  year. 

Powet  is  given  to  the  surveyor,  with  the  approbation  of    „ 
the  justices,  to  sell  the  land  constituting  the  old  highway, 

reserving 
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reserving  any  ancient  right,  or  way,  to  premises  adjoining 
thereto ;  the  produce  of  the  sale  to  be  applied  towards  the 
purchase,  and  to  vest  in  the  purchaser,  subject  as  aforesaid: 
if  the  jury  assess  more  money  than  the  sum  offered  by 
the  surveyor,  the  costs  of  these  proceedings  are  to  be 
borne  by  him  ;  if  otherwise,  then  by  the  part  jr. 

Sec .^  19.  When  it  'shall   appear,  upon  the  view  of  any  two 

justices,  that  any  public  highway,  not  in  the  situation  be- 
fore described,  or  public  bridleway,  or.  footway,  may  be 
diverted,  and  the  owners  of  the  land,  through  which  it  is 
proposed  to  be  made,  shall  consent  thereto  in  writing, 
the  justices  at  some  special  session  may  order  the  same, 
an  (J  stop  up,  inclose,  and  dispose  of  the  old  way*  and  pur- 
chase the  ground  for  the  new  way,  in  such  manner,  and 
with  such  exceptions  as  are  before  prescribed  ;  and  the 
owner  may>  by  virtue  of  any  inquisition  taken  upon  any 
writ  of  a d  quod  damnum,  complain  thereof  by  appeal  to 
the  quarter  sessions,  upon  ten  days'  previous  notice  to  the 
surveyor,  if  there  be  sufficient  time,  for  that  purpose,  and 
if  not,  such  appeal  may  be  made  upon  the  like  notice  at 
the  next  subsequent  quarter  sessions,  which  are  author* 
ized  to  hear  and  finally  determine  the  appeal.   * 

These  proceedings  are  limited  to  twelve  months.  Par- 
tics  liable  to  the  repair  are  continued  liable  to  repair  the 
new  way. 

Sec.  w.  The  surveyor  is  s  to  give  information  upon  oath  to  any 

two  justices  of  such  highways,  bridges,  causeways,  or 
pavements,  as  arc  out  of  repair,  and  ought  to  be  repaired 
by  any  persons,  or  corporations,  by  reason  of  any  grant, 
tenure,  limitation,  or  appointment  of  any  charitable  gift, 
or  otherwise  howsoever,  who  shall  limit  a  time  for  sucb 
repair,  of  which  notice  shall  be  given  by  the  surveyor  to 
the  party  liable ;  and  if  the  repair  be  not  then  effectually 
made,  the  justices  are  required  to  present  such'  highway, 
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&c.  together  with  the  party  liable,  at  the  next  general 
quarter  sessions  for  the  district,  arid  the  session  may  di- 
rect the  prosecution  to  be  carried  on  at  the  general  ex- 
pence  of  the  limit,  or  to  be  paid  out  of  the  general  rate. 

The  justices  of  assize  are  authorised  tQ  make  similar     See***, 
presentments,  saving  to  all  persons  affected  thereby  their 
lawful  traverse,  as  well  with  respect  to  the  fact  of  non- 
repair, as  ,to  the  duty  of  repairing,  as  they  might  hare 
had  upon  any  indictment. 

By  the  above  statute  certain  regulations  were  prescribed  Statute  Doty, 
for  the  repair,  and   the  persons  chargeable  thereto,  and    ,,84l  #C* 
how  the  contributions  were  to  be  recovered ;  but  these 
were   repealed   in  1794,  and  a  different  mode  directed  $ 
but  in  a  subsequent  act,  passed  in  the  year  1804;  the 
statute  duty  was  again  directed   to  be  performed  in  the  34  G-s.c.  74. 
manner  enacted  by  34  G.  III.  find  compounded  for  in  the  44(5/3/0/52. 
manner  enacted  by  the  act  of  13  G.  III.  viz.  every  per- 
son keeping  a  waggon,  cart,  wain,  plough,  or  tumbrel; 
dnd  5  or  more  horses  or  beasts  of  draught  used  to  draw 
the  same,  shall  be  deemed   to  keep  a  team,  draught,  or 
pic  ugh,  and  be  liable  to  perform  statute-duty  six  days  in 
the  year,  if  necessary,  from  Michaelmas  to  Michaelmas, 
and  send  the  same  with   two  able  men,  which  duty  so 
performed  shall  excuse  every  person  from  hxi  duty  in  sudh 
parish,  in  respect  of  all  lands,  &c.  not  exceeding  the  an- 
nual value  of  501.  which  he  shall  occupy  therein,  and  if 
he  occupy  therein  lands  of  the  yearly  value  of  5Ql.  be- 
yond the  said  yearly  value  of  50t.  in  respect  whereof  such 
team-duty  shall  be  performed ;  and  every  person  occu- 
pying lauds  of  the  yearly  value  of  50l.  in  any  other  parish 
besides  that  wherein   he  resides ;  and  every  person  not 
keeping  a  team,  &c.  but  occupying  lands  of  501.  in  any 
parish,  shall,  in  like  manner,  and  for  the  same  number 
of  days,  send  1  wain,  cart,  or  carriage,  furnished  with  not 
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less  than  3  horses,  or  4  oxen  and  1  horse,  or  2  oxen  and 
2  horse*,  and  two  able  men  to  each  wain,  &c.  and  in  like 
manner  for  every  501.  per  an n tun,  which  he  shall  further 
occupy  in  any  such  parish  5  and  every  person  who  shall 
iiot  keep  a  team,  draught,  or  plough,  but  shall  occupy 
lands  under  the  value  of  50l.  in  the  parish  where  he  resides, 
or  in  any  other  parish  ;  and  every  person  keeping  a  teanit 
&c.  and  occupying  lands  under  the  yearly  value  of  501. 
in  anv  other  •parish;  shall  respectively  contribute  to  the 
repair,  and  pay  the  surveyor,  in  lieu  of  such  duty  at  the 
times  tnentk"*d  in  13  Geo.  III.  c.  78.  s.  41.. viz.  within 
ten  days  after  notice  given  in  the  parish  church,  on 
S4G.3.  c.  78.  some  Sunday  in  November,  or  within  one  calendar 
** 41*  month  afterwards,  such  sums  as  the  justices  for  the  limiu 
at  their  special  ses-ion,  to  be  held  in  the  first  week  after 
Michaelmas  quarter  session,  shall,  by  44  G.  III.  c.  52. 
adjudge  to  be  reasonable,  not  exceeding  12s.  nor  less  than 
Ss.  for  each  team,  &c.  per  day;  and  in  default  of  their 
adjudication,  6s.  in  lieu  of  every  Jay's  duty  for  each 
team,  &c.  5  and  for  each  cart  with  two  horses,  or 
beasts  of  draught,  not  exceeding  8s.  nor  less  than  3s.  and 
in  default  of  such  adjudication,  4s. ;  and  for  each  cart 
with  one  horse,  or  beast  of  draught,  not  exceeding  6s.  nor 
less  than  29. ;  and  in  default  of  such  adjudication,  3s. 
•    These  con  (positions  are  to  be  recovered  upon  the  order 

S4  G.  s.  c  74.    °^  *wo  justlc:es>  at  a  petty  session,  by  distress  and  sale. 
»■  4'  It  will  be  for  the  directors  and  stewards  of  houses  of  cha- 

-  rity  in  the  country,  to  consider  how  far  the  language  of 
these  statutes  apply  to  them,  sd  as  to  render  their  carriages, 
and  themselves  as  occupiers,  liable  to  the  performance  of 
the  statute-duty,  or  to  the  composition  in  lieu  thereof;  the 
general  language  and  tenor  of  the  statutes,  charge  the 
liability  upon  persons  occupying  lands  of  certain  values, 
with  a  proportionate  duty  and  a  rateable  composition,  but 

the 
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the  implication  is  clear  that  such  occupation  is,  in  con- 
fortuity  with  the  decisions  already  noticed  respecting 
other  rates  and  taxes,  solely  intended  to  be  a  beneficial  oc- 
cupation and  interest.  These  bear  a  very  different  de-* 
script  ion  and  interpretation  from  those  who  are  placed  in 
aiiy  house  for  relief  of  the  poor  to  superintend  its  eco* 
nomy  and  management,  and  who  receive  a  stipend  for  the 
exercise  of  the  trust  committed  to  them ;  as  to  the  poor 
persons  themselves,  they  are  in  general  terms  exempted 
by  34  G.  III.  c.  74?.  s.  5.  which  was  not  repealed  by  the 
act  of  44  G.  3. ;  and  though  they  are  described  as  gain* 
ing  their  livelihood  by  daily  wages,  and  inhabiting  rate- 
able tenements,  yet  the  spirit  of  the  act  may  be  justly 
extended  to  those  whoare  incapable  of  either,  and  dwell 
in  any  house  of  charily. 

It  may  therefore  be  reasonably  presumed,  that  if,  for 
the  convenience  of  any  such  house,  the  master  were  to 
keep  a  cart,  it  could  not  be  taken  to  assist  in  the  perform- 
ance bF  statute-work,  nor  can  any  inhabitant  of  such  a 
house  be  liable  to  compound  for  any  proportion  of  the 
duty  that  should  be  charged  upon  him  ;  how  far  they 
may  be  induced  to  conform  to  the  notice,  and  to  pay  the 
composition,  on  account  of  its  being  very  small,  and  in 
consideration  of  the  public  protection  which  their  esta- 
blishment may  receive,  are  points  for  the  attention  of 
committees  acting  on  the  spot. 

Indeed,  where  corporations  have  by  prescriptions,  or 
for  any  consideration,  been  accustomed  to  repair  high- 
way!, they  will  remain  always  liable  thereto,  even  though 
they  may  have  done  it  but  of  charity,  or  gratuitously  for 
any  considerable  time ;  for  what  it  hath  always  done,  it 
shall  be  presumed,  says  Mr.  Hawkins,  to  have  been  al-  i  Haw.aoa. 
wavs  bound  to. 

But  sometimes  a  charitable  gift  of  lands  ha>  been  for- 
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7  G.  B.c.  42.  inerly  made  to  trustee*,  or  to  a  corporation,  to  repair 
t.  i4.3d.  highways;  here  the  trustees  are  bound  to  let  the  lands 
at  the  most  improved  yearly  value  without  fine  :  and  the 
justices  n<ay  inquire  into  their  value,  and  order  the  tni- 
ployinent  thereof  according  to  the  will  of  the  donor 
(except  such  lands  as  are  given  for  such  uses  to  either  of 
the  universities,  which  have  visitors  of  their  own:)  and 
and  in  such  case  the  surveyor's  notice  goes  to  the  occupier 

sVexey,  3M.  or  to  the  trustees.  And  in  the  case  of  Harrow  School, 
the  court  did  not  choose  to  interpose,  though  the  trustees 
had  laid  out  the  money  in  repairing  a  different  part  of 
that  road,  not  exactly  pursuaut  to  the  will;  but  then 
they  were  invested  with  very  extensive  discretionary 
powers  j  and  it  did  not  appear  they  had'  acted  corruptly : 
but  the  court  would  not  dismiss  the  information. 

43  G.  3.c.  132.      In  the  statute  of  1803,  for  levying  duty  on  property, 
the  revenues  and  income  of  lands  and  funds  of  charitable 

Property,      institutions  were  exempted. 

This  act  was  repealed  by  46  Geo.  III.  c.  65.  1806,  under 
which  statute  those  exemptions  are  stated  as  follow  after 
sec.  74,  in  schedule  A.  No.  6. 

"  For  the  duties  oharged  on  any  college  or  hall  in  any  of 
he  universities  in  Great  Britain,  in  respect  of  the  public 
buildings  and  offices  belonging  thereto,  and  not  occupied 
by  any  individual  member  or  members  thereof,  or  by  any 
person  paying  rent  for  the  same,  and  for  the  repairs  of  the 
public  buildings  and  offices  of  such  college  or  hall,  and 
the  gardens,  walks,  and  grounds  for  recreation,  repaired 
and  maintained  by  the  funds  of  such  college  or  hall. 

"  Or  on  any  hospital,  public  school,  or  alms-house,  in 
respect  of  the  public  buildings,  offices,  and  premises  be- 
longing to  such  hospital,  public  school,  or  alms-house,  and 
not  occupied  by  any  individual  officer,  or  the  master  there- 
of, whose  profits  or  emoluments,  however  arising,  shall 

exceed 
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ekceed  50l.  per  annum,  or  by  any  person  paying  rent  for 
the  same,  and  for  the  repairs  of  such  hospital,  public 
school,  or  alms-house,  and  offices  belonging  thereto,  and 
of  the  gardens,  walks,  and  grounds,  for  the  sustenance  or 
recreation  of  the  hospitallers,  scholars,  and  alms-men, 
repaired  and  maintained  by  the  funds  of  such  hospital, 
school,  or  alms-house. 

"Or  on  the  rents  and  profiis  of  messuages,  lands,  tene- 
ments, or  hereditaments  belonging  to  any  hospital,  pub- 
lic school,  or  alms-house,  or  vested  in  trustees  for  cha- 
ritable purposes,  so  far  as  the  same  are  applied  to  charita- 
ble purposes. 

"The  said  allowances  to  be  granted  on  proof  before  the 
comiris3ioners  for  special  purposes,  of  the  due  application 
of  the  rents  and  profits  to  charitable  purposes  only,  and 
in  so  tiaras  the  same  shall  be  applied  to  charitable  pur- 
poses only  5  to  be  claimed  and  proved  by  any  steward, 
agent,  or  factor,  acting  for  such  school,  hospital,  or 
alms-house,  or  other  trust  for  charitable  purposes,  or  by 
any  trustee  of  the  same,  by  affidavit  to  be  taken  before 
any  commissioner  in  the  district,  where  such  person  shall 
reside,  stating  the  amount  of  the  duties  chargeable,  and 
the  application  thereof,  and  to  be  carried  into  effect  by 
the  said  commissioners  for  special  purposes,  and  according 
to  the  powers  vested  in  them,  without  vacating,  altering, 
or  impeaching  the  assessment  made  in  respect  of  such 
properties,  which  assessment  shall  be  in  force  and  levied 
notwithstanding  such  allowances/1 

As  soon  as  the  trustee  or  agent  for   the  charity  has 
paid  this  assessment,  it  is  necessary  for  him  to  address 
a  letter   to  the  special  commissioners,  stating  the  amount    * 
and  soliciting  the  return ;  he  vvill  in  a  short  time  after- 
wards receive  a  printed  affidavit,  filled  up  at  their  office 

■ 

conformably    with    his    return,   stating    that    the   pre- 
mises in  question  are  wholly  occupied  for  the  purposes  of 
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the  charity,  noticing  the  resident  officer's  apartments. 
This  affidavit  must  then  be  signed  and  sworn  before  a 
commissioner  acting  for  his  district,  for  which  no  fee  is 
demanded ;  and  when  it  has  been  transmitted  to  the 
special  commissioners,  a  certificate  will  be  returned  for 
le-payment  of  the  duty  at  the  office  of  the  receiver-general 
of  the  county. 

The  exemptions  from  the  duty  on  personal  property 
are  stated  after  sec.  103,  schedule  C 

si  1.  The  stock  or  dividends  of  any  friendly  society,esta? 
blished  under  the  statute  of  S3  G.III.  c.  54.  provided  the 
property  therein  shall  be  duly  proved  in  the  manner  above 
prescribed. 

t€  2.  The  stock  or  dividends  of  any  corporation,  frater- 
nity, or  society  of  persons,  or  of  any  trust  established 
for  charitable  purposes  only  ;  or  which,  according  to  the 
rules  or  regulations  established  by  act  of  parliament, 
charter,  decree,  deed  of  trust  or  will,  shall  be  applicable 
by  them  to  charitable  purposes  only,  and  in  so  far  as  tbe 
same  shall  be  applied  to  charitable  purposes  only  ;  or  the 
stock  or  dividends  in  the  names  of  any  trustees  applica- 
ble to  the  repairs  of  any  cathedral,  college,  church,  or 
chapel,  and  to  no  other  purpose,  and  in  so  far  as  the  same 
shall  be  applied  to  such  purposes,  provided  the  applica- 
tion thereof  to   such  purposes   shall  he  proved  in  like 


manner." 


When  the  trustee  has  received  the  net  dividend,  it  is 
necessary  to  address  a  letter  to  the  special  commissioners, 
at  their  office  in  Somerset -place,  stating  the  names  iq 
the  joint  account,  the  stock,  and  the  dividend,  and  soli- 
citing a  return  of  the  duty  retained  ;  they  will  then  trans- 
mit an  affidavit,  filled  up  at  their  office,  according  to  his 
letter,  and  stating  that  the  property  is  wholly  applied  to 
the  use  of  the  charity  ;  which  must  be  signed  and  sworn 
by  him  before  any   one  commissioner  of  the  district 

where 
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where  he  resides,  for  which  no  fee  is  demanded  ;  tin* 
must  then  he  returned  to  the  special  commis^.uDers,  who 
will  in  a  short  time  afterwards  remit  to  him  a  cenifieate 
for  the  repayment  of  the  duty  by  the  bank  of  England. 
Having  occasion  at  every  quarter  of  the  vear  to  make  this 
application,  I  cannot  forbear  my  humble  testimony  to  the 
facility  with  which  this  arrangement  is  conducted,  so  as 
to  create  neither  trouble  to  the  panics,  nor  unnecessary 
delay  in  the  payment. 
The  statute  of  Queen  Ann,  relative  to  the  binding  of    Binding. 

.  .  .  r  \  ■  Ann.  c.  9* 

parish  apprentices,  exempts  the  master  from  the  payment     g.  40. 
of  the  duty  charged  on  the  fee,  where  he  is  placed  out  at  RexVst^Pe- 
the  expence  of  any  "  parish  or  township,  or  public  cha      *■<>*• 
nty."  i  Bot.  5io. 

These  words  are  said  to  comprehend  not  only  parish 
apprentices  formerly  bound  out  by  parish  officers  with 
the  assent  of  two  justices,  but  voluntary  apprentices  also, 
provided  the  fee  be  taken  from  the  public  parish  or  charity 
fund.  But  the  words  of  44  Geo.  111.  c.  98.  differ  some- 
what from  the  above. 

The  court  has  given  a  liberal  construction  to  the  words 
"  public  charity/'  and  held  that  it  need  not  be  a  perma- 
nent charity. 

in  the  parish  of  St.  John,  Wapping,  there  was  a  volun- 
tary annual  subscription  by  divers  inhabitants  for  putting 
out  apprentices,  boys  and  girls  brought  up  at  the  parish 
charity  school.  Four  trustees  and  a  treasurer  uere  an- 
nually elected  to  manage  the  charity,  and  a  number  of 
children,  were  annually  bound  out.  This  was  held  a 
publk  charity  and  within  the  proviso.  A  bov  therefore 
hound  by  indenture,  whose  ma'ster  received  51.  from  the 

trustees  of  this  charity,  gained  a  settlement,  although  „,      c.  x„  A 
...  .  c    ttcx  v.  St.  Mat- 

not  stamped   with  a  stamp  denoting  the  receipt  of  this     thew,  Beth- 

duiy.     For  Lord  Mamfield  held'this  to  be  a  public  cha:  Bu^&oW 

™y,  and  that  it  was  not   necessary  that  it  should  be  a  J  NoUnt  4ot 
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permanent  charity.    The  reason  of  the  distinction  be- 
tween a  public  and  a  private  charity  is  obvious ;  a  private 
charity  may  be  calculated  to  evade  the  act,  which  a  pub- ' 
lie  one  cannot  be  supposed  to  be.     Neither  isr  th^e  extent 
of  the  fund,  or  the  number  of  its  objects  material.    The 
criterion  of  a  public  charity  within   this  act  appears  to 
be,  that  the  object  of  the  charity  should  be  general,  with- 
out having  any  particular  individual  in  contemplation  at 
the  time  it  is  created,  as  otherwise   the  duty  might  be 
easily  evaded.     A  bequest  to  a  parish  of  a  sum  to  be 
given  as  a  trustee  thinks  £t,  "  some  of  it  to  put  out  chil- 
dren apprentices,"  upon  the  binding  of  several  the  inden- 
tures expressed  the  fee,  and  that  it  was  charity- money, 
and  there  was  no  stamp-duty  thereon.     The   conrt  of 
quarter  session  found  that  it  was  a  public  charity,  and  that 
Hex. ▼.  Clifton,  the  legacy  (which  was  charged  on  land)  was  not  paid  for 
i  Bot.  645.        eight  years  after  the  will  was  proved,  and  on  that  account 
4  Nflan.  408.     yoL  was  paid.     It  was  argued  that  this  was  not  a  public 
but  a  private  charity,  being  left  entirely  to  the  choice  of 
the  trustee,  whether  to  put  out  children  apprentice  with 
this  money  or  not.     But  the  court  held  it  a  public  charity 
and  that  the  pauper  gained  a  settlement. 

AH  the  ward  and  parochial  schools,  Christ's  hospital, 
and  many  other  foundations  under  the  administration  of 
companies,  parish  overseers,  &c.  are  vested  with  legacies, 
trusts,  and  benefactions,  and  some  landed  endowments 
for  the  purpose  of  giving  apprentice- fees,  and  binding  out 
poor  children  to  trades,  manufactures,  and  arts,  which 
have  been  productive  of  the  safety  and  protection  of  the 
rising  generation  from  vicious  courses,  when  the  period 
of  their  maturity  should  arrive,  and  they  should  become 
thereby  emancipated  from  control ;  and  the  legislature  hath 
wisely  borne  its  testimony  to  such  salutary  establish- 
jnents,  by  relieving  them  from  any  contribution  to  the 
public  revenue; 
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In  addition  to  the  obvious  rule  as  well  at  law  as  in 
equity,  that  to  preserve  the  purity  of  evidence,  the  wit- 
ness must  be  disinterested  both  as  to  the  question  and  as 
to  the  property,  it  may  be  proper  to  premise,  that  a  man 
who  is  interested  in  the  event  of  a  suit,  is  objectionable  Peafce  ontflvi- 

1        ,  .  r  •  i_   v        dencc,  1.10s. 

only  where  he  comes  to  prove  a  Fact  consistent  with  his 
interest  j  for  if  the  evidence  which  he  is  to  give  be  con- 
trary to  his  interest,  he  is  the  best  possible  witness  that' 
can  be  called,  and  no  objection  can  be  made  to  him  by 
either  party  in  the  cause. 

It  is  not  a  general  rule  that  members  of  a  corporation  2  Lev.  231. 
or  society  shall  be  admitted  or  refused  5  every  case  must 
stand  on  its  own  circumstances ;    thus  any  person  of  a 
county,   if  he  is  not   within   the   hundred   where   the 
question  is,  may  be  a  witness. 

The  old  cases  at   law   have  gone  upon  very  subtle  1  Pe^c,  03. 

1  T.  Rep  300. 

grounds ;  but  of  late  years  the  courts  have  endeavoured,  *  * 
as  far  as  possible,  consistent  with  authorities,  to  let  the 
objection  go  to  the  credit  rather  than  to  the  competency 
of  a  witness;  and  the  general  rule  now  established  is, 
that  no  objection  can  be  made  to  a  witness  on  this 
ground,  unless  he  be  directly  interested ;  that  is,  unless 
he  may  be  immediately  benefited  or  injured  by  the  event 
of  the  suit.  These  are  the  principles  which  govern  the 
rules  of  evidence  at  common  law,  and  attach  an  equal 

weight 
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testator's  intention,  no  man  living  can  be  sure  of  that, 
and  I  do  much  doubt  it ;  for  why  may  not  a  man  mean 
at  the  same  time  to  give  it  to  the  poor,  and  likewise  ease 
the  parish  ?  The  poor's  rate  is  a  most  heavy  burden  ;  it 
falls  upon  the  tenant,  and  occupier,  and  is  paid  by  those 
who  are  not  above  a  degree  or  two  richer  than  the  object 
he  is  forced  to  relieve  ;  so  that  he  who  so  disposes  of  his 
estate  is  a  double  benefactor. 

But  be  this  as  it  will,  if  a  gift  is  made  to  the  paro- 
chial poor,  it  must  reduce  the  rate  ex  necessitate,  though 
the  testator  may  possibly  intend  otherwise. 

My  brother  Gould  contends  in  the  next  place,  with 
whom  my  two  other  brothers  now  concur,  That  this 
benefaction  should  not  be  considered  as  an  estate  to  the 
parish,  but  as  a  bounty  to  be  added  to  the  parish  relief, 
for  the  comfort  of  the  poor,  and  not  for  their  subsistence. 

By  the  43  EHz.  the  parish  arc  only  taxable  for  the 
necessary  relief  of  the  poor;  nothing  therefore  but  ne- 
cessity can.  call  for  this  relief.  If  the  party  can  subsist 
by  any  means  whatsoever  without  this  aid,  he  is  not 
the  object  of  this  law;  nor  can  it  ever  be  material  to 
consider  from  whence  the  pauper  is  supplied  ;  if  he  has 
wherewithal  to  subsist  without  the  parish,  the  parish 
must  be  discharged,  because  the.  relief  in  such  case  is 
not  necessary  :  and  as  the  necessity  of  the  objec  t  is  the 
rule  by  which  the  relief  is  to  be  proportioned,  it  must 
be  more  or  less  according  to  the  pauper's  condition  and 
circumstances. 

If  a  labourer  who  earns  seven  shillings  a  week  by  his 

industry,  is  incumbered  with  a  large  impotent  family, 

the  parish  adds  so  much  to  his  weekly  gains,  and  no 

more  than  will  be  just  enough  to  "keep  the  family  alive; 

if  he  falls  sick,  the  allowance  is  increased  ;  rf  his  eft i Wren 

die,  or  become  useful,  it  is  diminished  :  one  has  a  little 

close 
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close  worth  4Q$,  a  year;  his  stipend  will  be  less  than  his 
neighbour's,  who  has  but  2s.  a  year;  and  he  again  will 
be  less  considered  than  another  who  has  nothing.  This 
is  the  true  reason  why  the  rate  is  directed  to  be  made 
weekly,  or  otherwise,  because  the  state  of  the  poor  is 
always  fluctuating. 

An  estate  or  legacy  is  given  to  the  poor;  if  in  this  case 
the  rate  must  continue  the  same  without  any  regard  to 
the  benefaction,  you  call  upon  the  parish  for  a  super- 
fluity:  for  as  far  as  the  rate  added  to  the  charity  will  ex- 
ceed the  sum  necessary  for  their  subsistence,  the  parish 
is  taxed  just  so  far  beyond  the  sum  necessary  for  their 
relief;  and  so  contrary  to  the  act  of  parliament ;  for  re- 
lief and  subsistence  are  synonimous  terms. 

This  duty  upon  the  parish  is  so  connected  with  the 
necessity  of  the  pauper,  that  if  a  testator  bequeathing  a 
legacy  to  the  poflr  should  say,  "  I  mean  that4he  poor 
"  shall  enjoy  the  same  parish  allowance,  over  and  above 
"  my  legacy,"  the  clause  would  bt/elo  de  se  and  void; 
unless  it  can  be  maintained  that  he  who  has  something 
is  as  poor  as  when  he  hath  nothing.  For  if  he  is  richer, 
he  wants  less  relief;  and  if  less  relief,  a  lower  rate  will 
do ;  so  that  if  the  legacy  takes  place,  the  parish  must  of 
necessity  be  eased. 

I  have  been  arguing  upon  an  allowance  of  money  :— 
Suppose  a  testator  bequeathes  a  legacy  to  clothe  the  poor, 
or  a  house  to  receive  them,  or  a  sum  to  prentice  out 
children — must  the  parish  clothe,  lodge,  and  bind  out  • 
as  they  did  before  ?  Or  must  they  add  the  value  of  the 
clothing,  house,  &c.  to  the  former  allowance,  and  so 
give  the  poor  a  superfluity  above  their  necessary  sub- 
sistence ?  I  think  that  cannot  be  contended :  and  yet  a 
gift  of  a  house,  or  clothing,  is-as  much  a  bounty  to  this 
purpose  as  a  gift  of  money. 

If 
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If  I  suppose  in  arguing,  which  I  hire  a  right  to  do, 
that  the  charity  is  amply  sufficient  to  maintain  all  the 
poor,  Gould,  J.  does  not  own,  nor  does  he  choose  to 
deny,  that  the  parish,  in  th's  case,  must  be'  eased;  but 
if  it  is  only  a  triflq  it  is  a  bounty.  According  to  what  I 
have  said,  let  it  be  ever  so  small,  it  must  operate  pro  tanto; 

Nor  can  there  be  any  difference  between  a  devise  to 
trustees,  and  a  devise  to  overseers :  the  trust  is  the  same 
in  both,  and  the  objects  the  same;  and  the  parish  offi- 
cers are  bm  trustees :  as  the  trustees  in  the.  application 
of  the  charity  are  parish  officers,  the  hands  through 
which  the  charity  passeth,  are,  in  both  cases,  mere  in- 
struments. 

-As  often  as  this  question  has  come  before  the  courts 
in  the  cases  of  penalties  given  bv  parliament  to  the  poor 
of  the  parish,  the  court  has  constantly  held,  that  the 
rate  would  be  reduced  by  those  sums,  and  every  parish- 
ioner eased  pro  hinto :  yet  those  are  gifts,  why  not  boun- 
ties, in  many  cases  more  inconsiderable  than  the  pre- 
sent ;  upon  the  whole  this  idea  of  a  bounty  is  nouvelfe 
at  the  bench. 

1  P  Wms.600. 

Atty-gen.  v.         Chanty  was  given  by  will  to  clothe  six  poor  persons 

lU^wTvSy    of  Enfield,  in  Middlesex  : 
shortly.  Lo rd -chancellor  Macclesfield  would  not  suffer  any  of 

the  inhabitants  of  that  parish  to  be  witnesses,  because 
they  were  interested  as  being  eased  in  the  poor's  rate* 
and  though  it  was  urged,  that  they  might  be  lodgers 
there,  or  persons  not  contributing  to  the  rite,  and  that 
it  was  incumbent  oh  those  who  took  the  exception  to 
make  out  the  contrary ;  yet  the  court  Said,  the  witness 
being  described  to  be  "  of  the  parish  of  Enfield,  yeo- 
"  man,"  must  be  intended  an  houSe-keeper,  and  one 
liable  to  pay  parish-rates,  unless  the  contrary  be  made 

appear. 

But 
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But  his  lordship  went  further  into  the  subject  than  is 
reported  in  l  P.  W.  and  argued  as  follows : 

What  can  he  said  on  the  last  use  of  this  will,  to  bind 
out  poor  children  apprentices?  Here  the  parish  must 
be  eased,  unless  they  will  choose  to  pay  the  master 
double  the  value.  To  proceed  to  the  remaining  difficulties: 

The  interest  is  nothing  claimed  under  the  will;   it 
is  nothing  in  present,  it   is  contingent  in  future  ;•  it  is 
.  minute.  # 

To  the  first ;  it  is  not  given  to  the  parishioners,  but  ii 

is  an  interest  derived  to  the  parishioner,  in  consequence 

of  the  will  ;  the  common  case  of  penalties  given  to  the 

poor;  he  gains  if  the  will  is  established  ;  he  loses,  if  it  is 

set  aside. 

To  the  next,  it  is  no  easement,  in  pnsenti,  I  admit ; 
but  in  respect  of  future  easement,  it  is  even  now  a  pre- 
sent, and  a  lasting  benefit ;  and  in  truth,  which  will 
answer  the  next  objection  at  the  same  time,  all  future 
interests,  where  certain  or  contingent,  whether  now  or 
hereafter  to  be  enjoyed,. are  present  benefits,  have  a  price, 
and  are  saleable. 

The  court  of  Chancery,  therefore,  have  very  sensibly 
pronounced  possibilities,  to  be  vested  interests,  and  made 
them  transmissible;  a  fee  expectant  upon  a  thousand 
years'  term  has  been  sold  for  money :  let  me  put  the 
case  of  an  executory  devise  of  an  estate  of  10,000).  a 
year,  and  the  life  before  in  a  deep  consumption ;  I  am 
entitled  to  put  the  strongest  case  I  please ;  could  this 
devisee  be  a  competent  witness  to  prove  the  will  ?  The 
answer  must  be,  he  could  not;  tell  me  then,  what 
chances  are  valuable,  and  what  not ;  till  this  line  is 
drawn,!  must  insist,  that  all  chances  are  valuable. 
Hence  if  it  should  be  said,  that  perhaps  the  parish  - 

may 
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may  have  no  poor;  I  admit  the  supposition  to  be  possible, 
and  barely  so ;  but  if  it  be  only  as  possible  that  they  may 
be  burdened  with  poor,  every  estate  that  is  discharged 
from  this  possible  burden,  is  in  that  respect  bettered,  and 
must  remain  so,  as  long  as  the  statute  of  43  Eliz.  stands 

•  unrepealed. 

As  to  the  objection,  that  the  interest  is  too  minute ; 
and  that  a  small  interest,  as  in  Towns  end*  s  case,  ought 
not  to  disqualify  witnesses  ;— I  do  conceive  that  however 
that  point  may  have  been  litigated  formerly,,  yet  that 
now  the  law  is  clearly  settled,  and  the  witness  must  be 
rejected  if  he  has  any  interest,  be  it  ever  so  small. 

The  point  was  disputed  for'above  20  yearSj  in  the  case 
of  toll,  or  custom,  claimed  by  the  city  of  London  upon 
importation,  called  by  the  name  of  Water  Bailage* 

The  question  was*  whether  freemen  might  be  wit- 
nesses ?  Nothing  can  be  more  minute  than  such  an 
interest  j  and  yet  after  many  opinions,  pro  and  con.  it 
was  finally  settled  that  they  were  not  witnesses.  Any 
person  who  has  a  desire  to  trace  the  history  of  this 
question,  may  find  it  in  2  Keb.  29*.  3  Keb.  2  Lem 
231.  2  Show,  47,  146.  1  Vent.  351.  Vera.  254,  318. 
11  Mod.  225.  1  Vern.  254.— Stat.  1  Ann,  c„  10.  is 
material  for  this  purpose ;  for  that  act  lets  in  the  evi- 
dence of  the  inhabitants  of  counties,  &c.  in  all  inform- 
ations and  indictments  for  not  repairing  highways  and 
bridges.  So  again,  the  parishioner  is  admitted  for  suits 
to  recover  money  jnissperit  by  parish  officers.     Which 

•  shew,  thatihe  rule  to  reject  witnesses  for  minute  interest, 
could  not  be  broken  in  upon  by  less  authority  than  an 
act  of  parliament. 

Viner,  Cha.        ^n  inhabitant  receiving  alms  is  no  witness* 

VU1Q  i7i}7. 

True  it  is  that  the  interest  of  the  witnesses  in  some 

cases 
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cases  is  drawn  50  fine,  that  it  is  scarce  perceptible,  and 
yet  that  glimmering,  that  scintilla,  shall  be  as  powerful 
to* exclude  the  witness,  as  the  most ' substantial  profit; 
and  I  have  always  understood  that  case  to  be  good  law, 
where  the  court  set  aside  the  witness,  because  he  thought 
himself  bound  in  honour  to  pay  the  costs  of  the  suit. 

The  true  ground  whereof  is  this,  which  is  fit  to  be 
attended  to  in  every  part  of  this  branch  of  the  argument, 
that  as  no  positive  law  is  able  to  define  that  quantity  of 
interest,  which  shall  have  no  influence  upon  the  minds 
of  men,  it  is  better  to  have  the  rule  inflexible,  than  per- 
mit it  to  be  bent  by  the  discretion  of  the  judge. 

The  discretion  of  the  judge  is  the  law  of  tyrants ;  it  is 
always  unknown  ;  it  is  different  in  different  men  j  it  is 
casual,  and  depends  upon  constitution,  temper,  and 
passion ;  in  the  best,  it  is  oftentimes  caprice ;  in  the 
worst,  it  irevery  vice,  folly,  and  passion  to  which  human 
nature  is  liable ! 

As  to  the  point,  how  far  this  interest  is  releasable ; 
It  is  neither  so  within  the  intention  of  the  act,  nor  in 
its  own  nature. 

1.  Interest  releasable  must  be  something  out  of  the 
testator's  estate ;  which  this  is  nqjt. 

2.  It  must  be  given  to  the  witness  by  the  testator  ; 
which  this  is  not. 

Therefore  is  not  the  subject  which  meddles  with 
bequests  made  by  testator  of  bis  own  estate  to  his  own 
legatees. 

Lastly,  not  a  releasable  thing  in  its  own  nature :  It  is 
an  easement,  an  onus  extinguished. 

If  it  is  to  exist,  it  must  be  revive^  :  the  release  will  do 
that ;  nothing  but  rights  can  be  released.  4 

How  shall  this  be  drawn,  and  who  shall  be  the  re- 
lessee  }  Devisee,  or  heir-at-law,  or  parish  officers  ?  Does 

U  it 
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it  pass  any  thing  ?  No :  does  it  operate  any  thing  ?  No ; 
absurdity ! 

If  it  be  said,  it  may  be  renounced,  and  that  is  the 
same  thing ;  I  answer,  the  act  has  used  the  word  release. 
And  yet  I  do  not  well  see,  how  a  man  can  renounce  the 
discharge  of  a  burden ;  if  he  who  is  intitled  to  the  profit 
of  it  will  not  claim  it,  or  enjoy  it*  I  see  ao  other  way 
of  restoring  such  a  tax  to  the  parish,  but  by  a  new  grant* 

The  case  was  sent  to  the  master,  to  inquire  whether 
the  lands  were  liable  to  the  charity* 

It  is  the  practice  in  all  causes,  where  a  corporation  is 
a  party,  tQ  disfranchise  a  free  member  before  be  can  be 
admitted  to  give  evidence :— But  as  the  governor  of  a 
charity  comes  in  by  virtue  of  his  donation,  or  as  execu* 
tor  to  some  donor  deceased,  and  will  be  deemed  as  much 
interested  for  the  good  of  his  charity,  as  a  free  brother 
can  he  for  his  own  company  or  city  5  and  as  he  can 
never  be  divested  therefrom,  but  by  his  receiving  hack 
his  donation,  which  all  the  governors  together  have  not 
power  to  order,  for  they  are  accountable  to  the  public, 
find  cannot  as  was  said  before  make  themselves  founders  j 
there  is  no  method  of  rendering  a  governor's  evidence  in 
behalf  of  his  own  charity  admissible,  if  excepted  to* 

I  mean  this  as  a  mere  caution,  for  the  members  of  a 
charity  are  in  general  its  benefactors,  and  reap  no  benefit 
to  themselves  ,  they  are  therefore  disinterested  in  sup- 
porting  it,  unless  any  circumstances  can  shew  them  to 
be  interested  by  receiving  any  part  of  its  emoluments  to 
their  own  use,  as  the  fellows  of  a  college*  who  divide  its 
'  surplus  revenue ;  any  such  persona,  in  attesting  wills 
containing  donations  to  their  charity,  if  sueb  donation 
should  afterwards  come  into  litigation,  could  not  striedy 
bf  competent  evidence  to  prove  thf  will  if*  favpur  of  the 
ph*rityt 

The 
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The  statute  of  frauds  having  directed  that  all  devises  so  Car.  s.  ca. 

and  bequests  of  lands  and  tenements  deviseable  shall  be 

ia  writing,  signed  by  the  party*  or  by  some  other  per* 

son  m  his  presence,  and  by  his  express  direction,  and 

shall  be  attested  and  subscribed  in  his  presence,  by  three 

or  four  credible  witnesses,  or  else  shall  be  utterly  void* 

Considerable  doubts  arose  who  were  to  be  deemed  legal 

witnesses  within  the  meaning  of  that  act  $  and  therefore 

a  declaratory  statute  passed  for  that  purpose  in  175$, 

which  makes  void  any  letuficial  devise,  legacy,  estate,  jsG.a.c.s. 

interest,  gift,  or  appointment  of,  or  affecting  real  and 

personal  estate  (other  than  charges  on  lands  for  payment 

of  debts)  to  any  attesting  witness,  so  for  only  as  concerns 

himself,  or  any  person  claiming  under  him;   so  that 

such  witness  may  be  admitted  as  evidence  to  prove  the 

wilj.— Sec.  1. 

The  word  beneficial  is  clearly  intended  to  define  the 
nature  of  the  devise  or  bequest  to  be  for  his  own  benefit; 
and  if  it  be  not  so,  I  should  conceive  him  to  be  good 
evidence.  But  a  creditor  attesting,  whose  debt  the  testator 
has  charged  on  his  lands,  may  be  admitted  as  evidence- 
Sec.  8. 5  as  also  those  who  shall  have  received  or  refused 
their  legacy.— -Sec.  3. 

No  such  legatee,  or  who  shall  have  refused  to  receive 
his  legacy  on  tender  made,  and  shall  have  been  examined 
as  a  witness  concerning  the  execution  of  such  will  ot 
codicil,  shall  afterwards  demand  or  take  possession  of,  or 
receive  any  profits,  or  benefit,  from  the  estate,  &c.  de- 
vised j  or  demand,  receive,  or  accept  from  any  persona 
whatsoever,  any  such  legacy  or  bequest,  or  any  satisfac* 
tion  or  compensation  for  the  same,  in  any  manner,  or 
under  any  colour  or  pretence  whatsoever.— -Sec  7. 

By  the  language  of  this  act  it  will  appear,  that 
although  the  statute  of  frauds  was  in  this  respect  con* 

2l2  fined 


I.  10. 


516  OP  MORTMAIN  AND  CHARITABLE  USES.       Part  III/ 

» 

fined  to  real  estates,  which  according  to  the  last  statute 
of  mortmain  cannot  be  devised  for  charitable  purposes, 
yet  the  provisions  here  made  relative  to  witnesses,  arc 
extended  to  bequests  of  personal  estate,  and  are  there- 
fore well  worthy  the  attention  of  those  who  are  concern- 
ed in  maintaining  them. 

The  credit  of  every  such  attesting  witness,  and  all 
circumstances  relative  thereto,  are  subject  to  the  con- 
sideration  and  determination  of  the  court  and  jury  before 
whom,  or  of  the  court  of  equity  wherein  he  may  be 
examined,  or  his  testimony  made  use  of,  in  such  manner 
as  the  credit  of  witnesses  in  all  other  cases  ought  to  be 
considered  of  and  determined. — Sec.  6, 

These  provisions  arc  extended  to  the  British  colonic?, 
where  the  statute  of  frauds  is  received.— Sec.  10. 
10 C  re. s.         The  statute  of  frauds  also  enacts,  that  no  nuncupa- 
tive will  shall  be  good,  where  the  estate  thereby  be- 
queathed shall  exceed  the  value  of  30l.  that  is  not  proved 
by  the  oaths  of  three  witnesses  at  least,  who  were  pre- 
sent at  the  making  thereof;  nor  unless  it  be  proved  that 
the  testator  did  then  bid  the  persons  present,  or  some  of 
..them,  bear  witness  that  such  was  his  will,  or  to  that 
effect;  nor  unless  such  will  were  made  in  his  last  sick* 
pess,  and  in  the  house  of  his  habitation  or  dwelling,  or 
where  he  had  been  resident  ten  days  or  more  next  before 
the  making  such  will,  except  where  he  was  surprised 
or  taken  sick,  being  from  his  own  home,  and  died  be* 
fore  he  returned  to  his  dwelling.     And  after  six  months 
passed  after  the  speaking  of  the  pretended  testamentary 
words,  no  testimony  can  be  received  to  prove  any  will 
nuncupative,    except  the  testimony,   or  the  substance 
thereof  were  committed  to  writing  within  six  days  after 
making  the  will.— -Sec.  20. 

No  will  in  witiug  of  personal  estate  is  repealed,  nor 

any 
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any  devise  or  bequest  therein  altered  or  chatlged  by  any 
words,  or  will  by  word  of  mouth  only,  except  it  be  iti 

» 

the  life-time  of  the  testator  committed  to  writing,  and 
after  the  writing  thereof  read  to  him,  and  allowed  by 
him,  and  proved  to  be  so  done  by  three  witnesses  at 
least.— :Sec*  22.  Raym  as*. 

Soldiers'  and  mariners9  wills  excepted  during  actual 
service.— Sec.  23. 

And  all  such  witnesses  as  are  and  ought  to  be  allowed  4  Ann,  c.  id. 
to  be  good  witnesses  upon  any  trial  at  law,  by  the  laws     xj0it 
and  customs  of  the  realm,  are  good  witnesses  to  prove 
any  nuncupative  will,  or  any  thing  relating  thereto. 

It  would  be  deemed  unnecessarily  extending  this  work 
to  review  the  causes  which  have  occurred  relative  to  the 
attestation  of  wills,,  the  practice  of  which  is  now  suffi- 
ciently settled  and  understood;  it  may,  however,  be  Sc£  Bu,,cr>  **• 
not  unappropriate  to  add,  that  although  the  common 
way  is  to  call  but  one  witness  to  prove  a  will,  yet 
that  is  only  where  there  is  no  objection  made  by  the 
heir;  for  he  is  entitled  to  have  them  all  examined— but 
then  he  must  produce  them,  for  the  devisee  need  pro* 
duce  only  one,  if  that  one  prove  all  the  requisites;  and 
though  they  should  all  swear  that  the  will  was  not  duly 
executed,  yet  the  devisee  would  be  permitted  to  go  into  . 
circumstances  to  prove  the  due  execution,  as  in  Austin 
v.  Wiliest  cited  by  Lord  Hardwicke  in  Blacket  v.  Wid- 
drington.—l  1G»2.  Str#  100(5>  loa0, , 

I  cite  this  from  the  high  authority  of  the  late  Mr. 
Justice  Buller,  as  a  matter  of  considerable  moment  in 
cases  of  charity,  where  the  heir-at-law  or  next  of  kin  are 
generally  parties  to  suits  instituted  in  order  to  establish 
or  oppose  devises  to  charitable  uses. 

A  will  not  attested  by  apy  witnesses  does  not  operate  Attv-  v.  Baine*, 
as  an  app6iatment  for  a  charity,  by  43  Eliz.  c.  4.  prec.  Ch/970. 

U  3  It 
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Ante.  100.  It  was  fettled  in  Adlingto*  v.  Co**,  that  the  same 

ceremonies  are  required  by  the  statute  of  frauds  to  dis- 
pose of 'a  trust  or  equitable  interest  in  freehold  lands,  a* 
of  a  legal  estate  in  such  lands ;  nor  can  a  testator  revoke 
a  trust  any  more  than  he  can  devise  it,  without  thosi 
ceremonies.    And  every  will  to  pass  lands  i>y  virtue  ef  a 

a  Vcs.  7«.        power,  must  be  executed  according  to  that  statute. 

•   But  it  is  not  absolotely  necessary,  under  that  statute, 

•mpon  v.ac-  that  the  testator  should  sign  his  name  in  the  presence  of 

a  Vet"***.       *^e  witne86e8>  though  it  is  actually  done  so,  and  is  cci- 

Ante.  lso.       tainly  far  preferable  to  be  done  so ;  acknowledging  his 
hand  to  them  is  sufficients  though  at  different  times. 

Although  a  testator  may  have  charged  bis  real  estate 
with  debts  in  aid  of  the  personal*  yet  the  personal  may 

Cojiev.BuMt.  be  given,  exempt  from  the  debts,   by  aa  unattested 

Ante.  ssi.        codicil* 

Atty.  v.  Ward.      Where  the  real  estate  was  well  charged  in  aid  of  the 
** Jttn'     '  personal  with  legacies,  even  if  the  charge  was  not  general, 
so  as  to  include  future  legacies,  a  legacy  may  be  revoked 
and  given  to  another  by  an  unattested  codicil. 

Beaucbamp  v.       Jhe  provisions  of  the  statute  of  frauds  are  of  such 

wicke,  i8oo.  importance,   that  Lord  Eldtm  waa  o£  opinion  that  k 
*V«.  jnn.2eo.  wouU  ^  expediCIIt  to  appiy  fc^  to  wUla  of  personal 

estate— in  which  charity  eases  are  more  especially  in- 
volved. 


tttkh 
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CHAPTER  V. 

•F  CHARITABLE  LOANS  AT  INTEREST;  AND  OF. 
INTEREST  WHEN  CHARGEABLE. 


SECT.  I. 

Of  Loans  at  Interest* 

r 

Puffendor*  deems  it  unbecoming  to  accept  in*  Puff,  de  Ju* 
terest  for  a  small  sum  from  those  to  whom  it  is  in  a    li^s? cap.  7. 
manner  charity  to  relieve )  and  he  adds,  that  the  Greeks    •• 1# 
took  an  excellent  method  to  support  their  friends  in 
distress ;  for  several  entered  into  a  society,  and  had  a 
common  chest,  to  which  each  contributed  a  certain  sum 
evfery  month  j  and  out  of  this  they  lent  money  without 
interest  to  any  of  the  society  that  should  happen  to  be 
reduced  to  necessity  j  opon  condition  to  refund  it,  if  his 
circumstances  should  ever  amend :   thid  contribution 
money  was  called  efovotiK 

Subsequent  times  looked  with  less  jealousy  upon  usury  Ibid.  s.  is; 
it  Rome,  where  public  morals  were  superior  to  those  in  n»!  ,7 3. 
Greece.    Simple  interest  was  there  exacted  monthly,  in  Arburthnot  on 

*  J  *  coins,  c.  99* 

order  that  its  effect  might  be  augmented  *  and  this  was  LiT  j  7  c  9. 
settled  anno  356,  ante  J*  C.  at  one  per  cent*  per  month;  1  Hooke,  303. 
but  in  ten  years  afterwards  it  was  reduced  to  one-half  per 
cent,  allowing  the  debtor,  upon  payment  of  one-fourth 
of  the  debt,  three  years  to  discharge  the  remainder  by 
annual  and  equal  payments. 

Abstracted  from  our  modern  regulations  for  the  reduc* 
tion  of  interest,  this  plan  must  have  contributed  greatly 
to  the  assistance  and  encouragement  of  young  tradesmen 
and  others ;  and  in  consequence  of  its  utility,  in  a  mo- 
derate degree,  the  popes  themselves  permitted  it,  under 

U4  the 
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the  specious  title  of  mantes  pietatis;  the  rules  of  which 
were,  that  three  scutati*  were  lent  to  any  poor  man, 
without  pledge  or  interest ;  but  for  larger  sums,  pledges 
were  taken,  and  a  small  payment  made  every  month: 
where  the  pledge  was  not  redeemed  within  the  year,  it 
was  subject  to  sale,  and  so  much  of  the  proceeds  as  ex* 
ceeded  the  debt  was  restored  to  the  owner.  Alexander 
Severus  not  only  lent  money,  according  to  ,Lampridiust 
publicly  at  4  per  cent,  but  also  advanced  it  to  many  poor 
people,  without  interest,  to  enable  them  to  improve  their 
lands,  waiting  for  the  repayment  out  of  the  produce.  A 
similar  practice  prevailed  in  Lombardy,  except  that 
2Sp.  Laws,  t>.  nothing  was  advanced  without  a  pledge. 

o.         ,j^e  utijjty  0£  8ucj1  a  m^a8Ure  is  obvious.     ".  Specie, 

(says  Montesquieu),  is  the  sign  of  value ;  he  who  has  oc- 
casion for  this  sign  ought  to  pay  for  the  use  of  it,  as  well 
as  for  every  thing  else  he  has  occasion  for ;  all  the  dif- 

*  t 

% 

m 

•  The  Latin  golden  scvtatus,  the  Italian  seudo,  and  the  French  ecu, 

all  agree  in  the  same  derivation  from  the  scutum  or  shield  originally  ira- 

/  pressed  on  the  French  crowns  of  the  middle  ages.     lis  value  varied  under 

almost  every  reign  of  the  sovereigns  of  France  and  Germany ;  but  if  Gro- 

novius  may  be  relied  on,  the  scutatus  was  equal  to  three  sestertii  and  one 

as.     A  sestertius  was  equal  to  twelve  farthings,  or  three- pence  of  our 

Gronovms  de      mo,,^  t0  which  if  one  as  be  added,  it  will  produce  one  hundred  pence. 

lib.  3.U0  '    A  scutatus,  therefore,  was  equal  to  eight  shillings  and  four-pence  English;  ' 

17*.  to  that  a  loan  of  three  scutati  was  equaj  to  twenty-five  shillings,  a  proper 

is  Gibbon,  ill.  »um  to  be  lent  without  pledge  or  interest. 

a  Muratori,  «p.  Thc  fiwt  Cjware  had  bccn  invested  with  the  exclusive  coinage  of  goW 
and  silver,  and  it  is  believed  that  they  abandoned  to  the  senate  that  of  the 
J>atcr  metals  of  bronze  or  copper.  •  The  successors  of  Dioclesian  assumed 
the  sole  direction  of  the^mrnt;  and  after  a  lapse  of  800  years,  the  senate 
asserted  this  lucrative  privilege,  which  the  popes  had  tacitly  renounced 
from  Paschal  II.  to  the  establishment  of  their  residence  beyond  the  Alps, 
where  it  was  resumed  in  the  court  of  Avignon  by  Benedict  XL  Some  of 
these  coins  are  shewn  in  the  cabinets  of  the  curious,  bearing  the  name  and 
arms  of  the  family  impressed  on  a  shield;  from  whence  I  conceive  they 
took  their  name,  and  probably  bore  an  indefinite  value  according  to  their 
size  and  workmanship* 

fcrencc 
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ference  is,  that  other  things  may  be  either  hired  or 
bought,  whilst  money,  which  is  the  price  of  things,  can 
only  be  hired  and  not  bought  j"  and  however  useful  it 
may  be*  to  men  engaged  in  trade,  it  is  peculiarly  so  at* 
small 'interest,  to  enable  poor  persons  to  raise  and  esta- 
blish themselves  above  their  level  of  poverty,  and  to  give 
them  an  energy  to  pursue  some  industrious  manufacture 
or  calling  for  their  own  accouht.  Many  a  young  trades* 
man,  at  his  first  setting  up  in  business,  and  many  a  re- 
spectable manufacturer,  who,  for  want  of  such  assistance, 
is  incapable  of  emerging  from  depression,  might  be  thus 
fixed  on  a  firm  foundation  for  success,  which  would  pro- 
bably, if  attended  with  prudent  management,  secure  a 
permanent  prosperity  for  himself  and  his  family.  From 
such  a  source  the  wealth  of  nations  may  be  readily  com- 
puted, foi'it  tends  to  prevent  the  depression  of  the  major  * 
part  of  the  people  ;  and  the  natural  effort  of  every  indi- 
vidual to  amend  his  condition,  will,  if  unrestrained,  re- 
sult in  general  prosperity.  Societies  of  this  kind,  by 
making  small  advances  at  a  time,  and  increasing  them  a  Smith,  vr. 
after  the  repayment  of  every  loan,  upon  a  renewed  appli-  a"  *" 
cation,  and  taking  sufficient  securities  to  prevent  the  im- 
position of  designing  persons,  whether  managers  or  bor- 
rowers of  the  funds,  would  be  productive  of  unspeakable 
benefit  at  this  juncture. 
,   If  trustees  grossly  misapply  the  charity-funds,  and  are  7  Br  p  c>*35. 

unable  to  replace  .them,  the  court  will  dispossess  them  of  Coventry  v.Attj. 
*  ■  1710. 

thejr  trust,  and  order  them  to  convey  the  estates  or  pro- 
perty to  other  trustees,  for  the  benefit  of  the  charitable 
vses  in  question. 

.  In  the  year  1730,  a  "  charitable  corporation  for  the  relief 
of  the  industrious  poor,  by  assisting  them  with  small  sums 
upon  pledges  at  legal  interest,"  very  similar  to  the  monies 
p'utatis  already  mentioned, was  established;  but  the  whole 

plan 
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plan  was  converted  only  to  an  iniquitous  method  of 

enriching  particular  persons  who  had  secured  the  manage* 

fiient  of  it  in  their  own  hands*  to  the  ruin  of  such  num« 

•bers,  that  it  became  a  parliamentary  concern  to  obtain 

sG.9.  c.s.      ^1^  for  thc  unfortunate  sufferers*    Three  of  the  ma- 

1  Eden,  ago.  nager s  were  expelled  and  brought  to  account  with  their 
pps.  iv.  cre<jitor8 :  tj)e  baiJcef  ancj  agent  of  the  corporation  ab- 
sconded from  the  kingdom,  charged  with  a  considerable 
debt  to  the  company,  and  with  having  been  concerned 
in  many  fraudulent  and  indirect  practices*  and  was  de- 
clared a  bankrupt*  The  warehouse-keeper  of  the  com- 
pany also  absconded,  and  carried  with  him  the  booh 
and  papers,  being  considerably  indebted  to  the  corpora* 
tion,  and  having  likewise  been  guilty  of  similar  conduct) 
a  time  was  limitted  for  their  surrender,  during  which 
they  were  protected  from  arrests,  after  which  they  were 
declared  guilty  of  felony,  &c. 

s  G.  «.c.  si.  Commissioners  were  appointed  to  state  and  determine 
the  claims  of  the  creditors  of  the  corporation,  and  of  ail 
persons  claiming  any  interest  in  its  funds,  to  appoint  an 
assignee  to  those  bankruptcies,  and  to  give  power  to 
their  commissioners  to  proceed  and  apply  their  cfe€fc,io 
as  short  a  manner,  and  with  a$  little  expence  as  possible. 
Their  authority  continued  six  months;  alt  claims  A** 
entered  within  that  time  were  declared  void ;  effects  tobe 
delivered  to  new  assignees,  and  the  surplus  of  the  respect- 
ive estates  td  go  to  the  corporation  5  and  .the  commis- 
sioners to  deliver  accounts  to  parliament. 

«  c.  2,  c.  35.       .The  whole  sum  for  which  the  corporation  was  attsweN 

173*'  able  amounted  to  487,89.51.  Us.  lOfd.  aitd  there  r*roaifl-» 

ed  no  more  in  money  or  effects  than  34,1501.  ISs.  l£d.  *o 

that  the  net  loss  was  453,7451.   is.  9Jd.  except  what 

might  be  recovered  from  persons  indebted  to  the  corpora* 

tion,  of  which  no  estimate  was  then  ttrtde;  it  wis  de- 
clared 
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dared  by  parliament  to  be  a  reasonable  act  of  charity  to 
give  relief  and  satisfaction  to  such  of  the  sufferers  as 
should  appear,  upon  examination,  to  be  objects  of  com- 
passion* Commissioners  were  therefore  appointed  for 
twelve  months,  500,0001.  was  ordered  to  be  raised  by  lot- 
tery, at  4l»  per  ticket,  4-Mbs  of  which  sum  was  to  be 
repaid,  and  l-5th  reserved  for  their  relief,  fcc.  5  aad 
five  masters  in  chancery  were  appointed  to  hear  and  de- 
termine the  claims.  The  committee  of  the  corporation 
were  excepted  from  relief  except  three  members.  These 
claims  amounted  to  160,9501.  18s.  10jd.  The  30O,006l. 
was  contributed  upon  the  credit  of  the  act,  and  paid  into 
the  bank;  and  after  deducting  4-5ths  for  the  fortunate 
tickets,  and  also  all  expences,  there  remained  79,1201. 
4a.  5d.  to  be  divided  among  the  sufferers.  These  pay* 
meats  and  regulations  were  authorised  by  a  fresh  act.        7  *J".^*  "' 

In  the  following  year,  1734,  the  fortunate  tickets,  not 
then  claimed,  amounted  to  27201. 

A  small  sum  was  saved  and  invested  in  the  funds,  which 
has  considerably  accumulated  under  the  direction  of  af  few 
remaining  members  and  their  present  representatives. 

It  must  be  confessed  that  this  melancholy  history  of 
human  depravity  affords  but  a  slender  encouragement  to 
the  revival  of  such  a  plan  in  this  country ;  but  the  senti- 
ments heretofore  expressed  in  favour  of  charitable  loans  at 
interest  are  not  thereby  diminished,  for  the  principle  is 
not  to  be  rejected  because  the  institution  happened  to  fall 
into  corrupt  hands  ;  and  probably  the  subsequent  increase 
of  vigilance,  arising  from  the  increasing  pressure  for 
money,  and  from  a  more  enlarged  and  extensive  know** 
ledge  of  business  of  all  kinds,  might  obviate  the  proba- 
bility of  a  similar  record  of  iniquity.  But  it  is  fair  to 
suggest  that  every  liberal  mind  may  form  his  own  society* 
and  grant  encouragement  to  his  own  object:  of  this  I 
ba?e  known  several  instances ;  where  %  few  pounds  lent 

in 
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in  season,  at  a  small  interest,  have  been  productive  of  all 
the  good  that  may  be  devised  ;  the  payment  of  interest 
affords  a  stimulus  to  industry  and  attention  to  business, 
in  order  to  discharge  the  obligation ;  and  it  is  at  all  times 
in  the  option  of  the  lender  to  return  the  interest :  this  is 
one  among  the  manifold  ways  in  which  the  opulent  and 
humane  carry  on  the  work  of  their  own  prosperity  in  this 
splendid  and  prosperous  capital,  where,  if  much  is  gain- 
ed, much  is  liberally  given  ! 
M*'I4K  It  was  formerly  held  unsafe  to  bequeath  money  to  be 

^  put  out  at  interest,  and  the,  interest  to  be  given  to  the 

•  poor;  for  this  was  not  deemed  a  charitable  use,  because 
it  depended  on  usury,  which  is  unlawful.     But  at  pre- 
sent, there  being  no  restraint  in  the  late  act,  to  renders 
bequest  void,  that  directs  a  sum  to  be  laid  out  in  the 
funds  for  the  benefit  of  a  charity,  it  seems  that  the  former 
t  Vec  547.      principle  is  altered  j  for  this,  though  a  security  for  money, 
yet  is  not  a  real  security,  which  has  been  decided  to  come 
within  the  meaning  and  spirit  of  the  statute  ;   and  the 
following  case  may  serve  as  a  full  explanation  of  this  rule, 
^rpon^n'or     In  l^e  town  °f  Stafford  various  sums  had  been  given 
Stafford.        to  tnc  corporation  to  be  lent  out  to  the  poorer  sort  of  the 
23.1740.      .inhabitants  at  5l.  or  101.  at  a  time ;  some  at  full  interest, 
some  at  half  interest,  and  some  without  interest.    Tie 
whole  sum  lent  out  was  5Q0l.    The  corporation  fearing 
they  might  lose  it  by  pursuing  this  method,,  thought  pro- 
per, in  1714,  to  call  in  as  much  as  they  could,  and  then 
there  was  a  deficiency  of  14?0l.  the  rest  continued  in  their 
hands  for  some  years.     To  make  up  the  whole  sum  of 
..590I.  they  were  advised  to  put  out  what,  they  had  gather- 
ed in  to  good  security,  till  the  interest  should  have  accu- 
mulated it  to  that  amount  (which  was  made  up  in  1725), 
and  then,  in  order  that  the  poor  inhabitants  should  reap 
the  benefit,  they  were  advised  to  lend  the  whole  on  good 
security,  and  divide  the  interest  among  the  poor  inha- 
bitant*, 
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bitants,  as  they  should  think  proper;  the)  followed  tbi* 
method,  and  distributed  211.  part  of  the  interest,  among 
42  of  the  poor  inhabitants,  at  10s.  per  head.  Under  a 
commission  fof  charitable  uses,  they  were  compelled  to 
lend  out  the  whole  again  in  small  parts,  agreeable  to  the 
bequest,  and  the  corporation  to  pay  the  costs  of  the  com- 
mission ;  they  took  exceptions  to  this  decree,  which  were 
never  argued,  they  agreeing  to  pay  the  prosecutor  out  of 
the  590).  in  their  hands.  90l.  for  his  costs,  and  so  he 
consented  that  the  decree  should  be  reversed. 

The  present  information  was  filed,  praying  for  interest 
as  long  as  the  money  remained  in  the  hands  of  the  cor- 
poration, and  to  have  other  trustees  appointed. 

Toe  following  was  the  substance  of  Lord-chancellor 
Hardwicke's  decree.  That  some  part  of  the  money  was 
to  be  lent  without  interest,  other  parts  with  half  interest, 
and  other  parts  at  full  interest.  The  first  of  these  is  a 
good  charity,  in  that  it  i3  a  means  of  encouragement  to 
set  the  poor  on  work  ;  the  second  of  these  is  good  in 
proportion  ;  but  how  it  is  a  charity. to  lend  money  to  the 
poor  at  full  interest,  he  could  not  find.  At  first  the  cor* 
poration  complied  with  the  trusts.  And  considering  the 
money  was  to  be  lent  to  the  poor  in  such  small  sums, 
it  is  no  wonder  there  was  a  loss ;  and  if  the  whole  had 
been  lost  in  that  way,  the  corporation  would  not  have 
been  answerable.  As  to  the  method  they  took  to  make 
up  the  deficiency,  he  did  not  know  that  a  better  method 
could  be  taken.  But  from  the  time  they  made  up  the 
whole,  they  kept  the  money  in  their  own  hands,  and 
therefore  it  is  prayed  that  they  may  account  for  it  with 
interest ;  with  this  interest  they  ought  to  be  chargeable  : 
and  there  is  no  ground  to  stop  the  interest  at  the  time  of 
putting  in  their  answer,  though  they  thereby  declare,, 
that  they  are  willing  to  account  for  it,  as  ibe  court  shall 

direct. 
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direct.  That  interest  now  must  be  added  to  the  princi- 
pal, to  increase  the  sum  that  is  to  be  lent  out  to  the 
poor  inhabitants.  The  corporation  claim  an  allowance 
of  the  211.  distributed  at  10s.  per  head;  this  advice  wa 
far  from  being  proper.  The  intention  of  these  charities 
was  to  assist  the  industrious  poor,  by  lending  them 
money  to  go  on  with  their  callings.  But  the  giving 
them  such  small  sums  a&  10s.  a  piece,  was  an  encou- 
ragement to  make  them  idle ;  however,  as  this  money- 
has  been  disposed  of  among  the  poor,  and  as  it  was  only 
a  mistake'  of  judgment  in  the  corporation,  they  must 
have  an  allowance  for  it  But  for  the  future  this  method 
of  putting  out  this  money  to  strangers,  upon  good  secu- 
rity, and  distributing  the  interest  among  the  poor,  most 
not  be  continued.  The  901.  paid  to  the  prosecutor  for 
bis  costs,  upon  his  consenting  that  the  decree  should  be 
reversed,  must  not  be  allowed. 

This  was  a  commission  that  there  was  a  foundation 
for ;  it  was  to  compel  the  corporation  to  lend  out  this 
money  in  small  sums  to  the  poor,  according  to  the  direc- 
tions of  the  charities.  The  commissioners  decreed  that 
the  money  should  be  lent  out  in  that  manner.  They 
ordered  indeed  that  the.corporatibn  should  pay  the  costs 
p£  this  commission ;  and  that  perhaps  was  more  titffl 
they  could  justify.  Exceptions  were  taken  to  this  decice, 
but  instead  of  arguing  them,  the  corporation  and  prose- 
cutor  came  to  an  agreement,  that  the  prosecutor  should 
have  this  901.  for  his  costs,  and  that  the  decree  should 
be  reversed  t  this  was  certainly  wrong,  both  in  the  cor- 
poration and  the  prosecutor.  There  is  no  instance  of 
costs  in  these  cases  being  directed  to  be  paid  out  of  the 
charity-money,  unless  where  the  bill  is  brought  to  esta- 
blish a  charity.  He  did  not  think  the  circumstances 
strong  enough  to  take  the  money  out  of  the  bands  of  ti* 

corporation, 
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corporation,  and  to  place  it  in  other  trustees ;  nor  was  h% 
inclined  to  take  the  money  into  the  court.  But  the  cir- 
cumstances are  strong  enough,  to  direct  that  the  corpo- 
ration shall  pay  the  costs  of  this  suit.  The  information 
was  made  necessary  by  what  they  did.  The  disposal  of 
the  901.  was  a  gross  misbehaviour ;  nor  have  they  lent 
any  part  of  the  590I.  to  the  purposes  for  which  the  cha- 
rity was  given  ever  since  the  year  1725.  And  decreed 
accordingly, 

SECT.  II. 

Of  Interest  when  chargeable. 

If  it  is  quite  uncertain  from  the  words  of  a  will,  whe-  3Atk.  ass. 
ther  the  testator  intended  that  the  capital  or  the  interest, 
or  produce  of  it,  should  pass ;  the  court  will  not  confine 
it  to  the  interest,  or  produce. 

If  the  executors  of  a  charitable  bequest  jointly  concern  j^,  tf 
themselves  in  the  estate,  and  one  of  them  misemploys 
the  bequest,  and  dies 5  the  survivor  is  liable  for  the 
whole  ;  but  if  he  did  not  act,  it  is  otherwise.  If  they  de- 
tain money  in  their  hands,  bequeathed  to  charitable  uses, 
they  arc  liable  to  damages,  which  will  be  the  interest  due 
for  the  time;  this  is  now  fixed  by  the  court  at  41.  per 
cent. 

And  it  has  beei}  held  that  such  interest  commences,  1  Atk.  950. 
in  all  charity  legacies,  from  the  testator's  death :  though  \^9  ajcs> 
this  must  be  understood  where  the  testator  himself  made 
no  limitation  of  time  for  payment  of  the  legacy ;  and 
whether  the  legacy  be  in  suit  or  no,  still  the  same  interest 
accrues.  But  it  is  pow  the  established  practice  for  in- 
terest to  be  chargeable  on  all  legacies  from  one  year  next 
after  the  testator's    death,    unless   otherwise    directed 

thereby* 

CHAP. 
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CHAP,  VI. 


OF   NUISANCE. 


The  establishment  of  hospitals  for  the  sick  in  different 
neighbourhoods,  and  even  the  establishment  of  a  neigh- 
bourhood in  the  vicinity  of  any  hospital,  has  notunfre- 
quently  suggested  the  question,  whether  hospitals  were 
4  Bl.Com.  160.  nuisances  ?  Common  nuisances  are  a  species  of  offence 
iHaw.  P.  C.     or  Qf  injury  against  the  public  order  and   economical 
t  Rol.  Abr.  as.  regimen  of  the  state,  being  either  the  doing  of  a  thing  to 
the  annoyance  of  all  the  king's  subjects,  or  the  neglecting 
to  do  a  thing  which  the  common  good  requires.    Nui- 
sance, nocumentum,  or  annoyance,   signifies  any  thing 
•  Bl.Com.  910.  that  worketh  hurt,  inconvenience,  or  damage,  and  the 
common  law  gives  a  very  summary  remedy  by  abatement 
or  removal  of  it.     Common  nuisances  are  such  incon- 
*     '        venient  or  troublesome  offences,    as  annoy  the  whole 
i  Haw.  p.  c.%    community  in  general,  and  not  merely  some  particular 
4  BL  Com.  ico.  person  :  and  therefore  are  indictable  only,  and  not  ac- 
tionable ;  as  it  would  be  unreasonable  to  multiply  suits 
by  giving  every  man  a  separate  right  of  action,  for  what 
damnifies  him  in  common  only  with  the  rest  of  his  fel- 
low-subjects. 

How  far  the  election  of  an  hospital  in  a  populous 
neighbourhood  can  be  indictable  as  a  nuisance,  is  a  ques- 
tion easily  answered  by  the  fact  of  many  hospitals  for  the 
sick,  and  for  even  contagious  disorders,  in  the  centre  and 
in  the  vicinity  of  the  metropolis  of  London,  without  any 
evil  consequences  having  been  ever  known  to  arise  from 
them j  the  precaution  taken  in  the  management  of  them, 

and 
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and  their  being  every- where  separated  from  the  immediate 
line  of  public  passage-way,  at  a  distance  too  great  for 
any  exhalations  to  be  felt,  contribute  to  reduce  the  idea 
of  a  nuisance  to  a  bare  apprehension  ;  and  to  show  how 
far  they  Are  removed  from  any  of  the  definitions  above- 
mentioned  :  for  fear,  however  reasonable,  will  not  create  3  Atk.  21,72*, 

7*0. 
a  nuisance; 

But  this  question  was  urged  upon  the  court  with  pe- 
culiar force  at  the  time  of  the  proposed  establishment  of 
an  hospital  to  relieve  one  of  the  severest  and  most  con- 
tagious of  human  afflictions  in  the  vear  1752.'    The  ori-     .  ,75a*  . 

•     ir  r  r  Baincsv.  Baker* 

gmal  founders  of  the  hospital  for  the  small-pox  purchased     Amb.  i*8. 

the  lease  of  the  house  and  gardens,  thentofore  occupied  as 
a  place  of  diversion  and  refreshment,  and  known  by  the 
sign  of  Sir  John  Oldcastle,  in  Cold-bath  Fields.  They 
were  proceeding  to  convert  the  premises  tor  the  purposes 
designed,  when  a  bill  of  injunction  was  filed  against 
them  to  stay  the  building  of  such  an  hospital,  it  being 
very  near  th«  houses  of  several  tenants  of  the  plaintiff. 
The  infectiousness  of  the  distemper,  and  the  terror  it  oc- 
casioned in  the  neighbourhood,  were  insisted  on  :  also 
that  the  lessee  for  years,  under  whom  the  defendants 
claim,  held  the  estate  of  the  plaintiff;  and  in  the  lease 
was  an  express  covenant  against  the  house  being  turned 
to  a  brewhouse,  which  would  annoy  the  neighbourhood. 
It  was  said  that  an  affidavit  was  filed,  shewing  that  several 
tenants  of  the  plaintiff  had  given  him  notice  to  quit;  but 
the  lord- chancellor  did  not  suffer  it  to  be  read,  but  took 
it  up  on  hearing  the  counsel  for  the  motion. 

2  Roll.  Abr.  139,  140  ;  1  Lut.  69  $  Haw.  P.  C.  ch.  75. 
s.  11.  were  cited:  where  it  was  held  to  be  a  common 
nuisance  to  divide  a  house  in  a  town  for  poor  people, 
which  might  increase  infection  in  time  of  plague. 

Lord  Hardwicke,  chancellor,   declined  making  any 

2m  .    order, 
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order,  declaring  himself  of  opinion,  that  it  was  a  charity 
Irkely  to  prove  of  great  advantage  to  mankind  ;  and  said, 
that  such  an  hospital  should  not  be  far  from  (own,  be- 
cause those  who  are  attacked  with  that  disorder  in  the 
natural  way  may  not  be  in  a  condition  to  be  carried  far. 

Two  things  art1-  to  be  considered. 

1 .  Whether  it  is  a  nuisance  at  common  law  ? 

9.  If  it  is,  whether  a  public  or  a  private  nuisance  ? 

As  to  the  covenant  in  the  leasee  there  is  no  foundation 
for  the  motion  on  that ;  for  it  is  not  a  general  covenant 
against  all  nuisances,  but  particularly  against  a  brew- 
house.  It  comes  to  the  general  question.  Cases  areas 
cited.  There  was  lately  an  indictment  ai  the  summer 
assize*,  in  Essex,  1750,  against  Frewen,  for  such  an  hos- 
pital :  the  defendant  was  acquitted.  This  cannot  be  called 
a  private  nuisance ;  if  any,  it  is  a  public  nuisance  :  the 
former  is  to  one  person  only,  as  building  against  lights  ; 
nuisance,  ad  vicinatumy  is  a  pub|ic  nuisance. 

Bills  of  this  sort  are  founded  on  being  nuisance  at 
common  law.  If  a  public  nuisance,  it  should  be  an  in- 
formation in  the  name  of  the  Attorney- general \  and  then 
it  would  be  for  his  consideration  whether  he  would  file 
such  an  information  or  not ;  and  that  was  the  case  for 
stopping  a  way  behind  the  Exchange  in  the  city.  Lord 
King  recommended  it  to  the  Attorney -general  to  prefer 
an  information  in  the  King's  Bench,  to  try  whether  it  was 
a  nuisance  or  not.  If  the  cases  cited  were  law,  query, 
how  far  they  would  extend  to  all  the  hospitals  in  this 
town  ? — Motion  rejected. 


CHAP* 


[  «1   ] 


CHAPTER  VII. 

OP  THE  AGREEMENT  BKTWEKN  THE  CORPORATION 
OF  LONDON  AND  THE  ROYaL  HOSPITALS  CON- 
NECTED   THEREWITH. 

I  Have  deferred  mentioning  an  agreement  between 
the  corporation  of  London  and  the  governors  of  the  se- 
veral principal  hospitals  of  the  metropolis,  as  the  subject 
was  a  matter  of  local  jurisdiction,  and  did  not  touch  any 
of  the  subjects  which  have  occupied  the  preceding  pages 
of  this  work  $  but  as  the  legislature  have  sanctioned  that 
agreement,  and  thereby  rendered  its  covenants  as  binding 
as  any  public  law  upon  all  the. parties,  it  cannot  properly 
be  omitted. 

Various  differences  of  opinion  having  arisen  previous  22c.  3.  c.  77. 
to,  and  in  the  year  1782,  between  the  corporation  of 
London,  governors  of  the  royal  hospitals  of  Edward  VI. 
of  Christ,  Bridewell,  and  St.  Thomas,  and  of  the  royal 
hospitals  of  Henry  VIII.  of  St.  Bartholomew's  hospital, 
and  Bethlem  hospital,*  and  the  presidents,  treasurers, 
and  acting  governors  of  those  hospitals,  respecting  their 
rights,  powers,  and  privileges  in  the  government  of  them 
and  of  their  estates— several  meetings  were  held  for  the 
purpose  of  terminating  these  differences,  and  articles  of 
agreement  were  entered  mto  in  pursuance  of  resolution^ 
of  all  their  respective  courts  :-— 

Reciting  that  the  ordering,  management,  and  govern* 
vernmeni  of  the  said  hospitals  and  their  revenues  were 
vested  in  the  corporation  by  several  charters:,  dated  the 
13th  Jan.  38  Hen.  VIII.  and  26th  June,  6  E<jw.  VI.  for 

2  m  2  such 
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9iich  uses  and  trusts  as  are  therein  expressed  j  that  the 
corporation  assumed  the  management,  and  made  several 
orders  therein  ;  that  at  a  court  at  Christ's  hospital,  oa 
27th  Sept.    1557>  by  the  governors  of  all  the  hospitals, 
it  was  agreed,    that    the   hospital  of  St.    Bartholomew 
should  be  thenceforth  united  to  the  rest  and  be  made  one 
body  with  them,  and  certain  officers  were  then  appoint- 
ed for   all  the  hospitals,  and  they  continued  under  the 
same  kind  of  management,  with  a  small  increase  of  go- 
vernors,  down  to  the  year  1564  ;  when,  upon  the  2 1st  of 
Sept.  m   that  yea-,  being  St.  Matthew's  day,  a   pre- 
sident,   treasurer,   and  other  governors  were  chosen  at 
Christ's  hospital  for  each  of  the  said  hospitals;  and  these 
elections  upon  St. Matthew's  day  were  continued  annually 
down  to  the  year   1587,  and  from    that  period  courts 
were  at  several  times  held  at  Christ's  hospital,  down  to 
the  year  1652,  inclusive,  for  electing  or  confirming  go- 
vernors of  the  said  hospitals,  but  not  yearly,  or  iu  the 
same  regular  manner  as  thentoibre. .    And  courts   were 
also  held  during  that  period  at  and  for  the  said  hospitals 
for  nominating  and  electing  governors,  and  for  the  ma- 
nagement of  the  said  hospitals' ;  and  from  that  time  it 
did  not  appear  that  such  annual  elections  on  St.  Mat- 
thew's, day  were  kept  up  or  observed  at  Christ's  hospital, 
for  nominating  or  electing  governors,  save  only  for  con- 
firmation of  governors  elected  at  the  staid  hospitals.     But 
it  appeared  that  the  governors  of  St.  Bartholomew,  Christ, 
Bridewell,  and  Bethlem,  had  been  chosen  at  general  courts 
or  committees  held   at  the  said  hospitajs  from  the  year 
1659. 

.  That  it  also  appeared  by  the  ancient  records  or  entries, 
that  lists  of  the  governors  chosen  for  St.  Bartholomew, 
Bridewell,  Bethlem,  and  St.  Thomas,  had  been  annually 
sent  from  those  hospitals  to  Christ's  hospital,  previous  to 

the 
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the  meeting  of  the  governors  on  St.  Matthew's  day,  for 
confirmation,  and  had  been  constantly  delivered  to  the 
clerk,  and  by  him,  together  with  a  list  of  governors  of 
Christ's  hospital,  presented  to  the  lord  mayor,  and  by 
him  immediately  delivered  over  yearly  at  that  time  and 
place  to  the  town-clerk  of  the  city,  attending  his  lordship 
on  those  meetings  in  the  presence  of  the  aldermen,  or 
great  part  of  them,  without  making  any  objection  to/or 
attempting  to  alter  the  lists  in  any  respect,  or  that  mode, 
of  confirmation;  which  practice  had  be.cn  continued  as  to 
all  the  said  hospitals  to  that  time,,  except  that  the  presi- 
dents, *  treasurers,,  governors,  and  officers  of  the  several 
hospitals  were  for  some  years  appointed  by  certain  com- 
missioners authorised  by  Cha.  II.  for  their  regulations. 

That  great  benefit  had  been  derived  to  these  charitable 
institutions  from  such  mode  of  managing  them,  and 
from  the  voluntary  contributions,  grants,  bequests,  and 
donations  of  the  persons  so  elected  governors. 

That  disputes  had  arisen  between  the  corporation  and 
the  persons  acting  as  governors,  respecting  their  rights, 
powers,  and  privileges  in  the  managing  the  said  hospitals 
and  their  revenues,  and  that  it  would  be  for  their  mutual 
benefit  that  these  differences  should  be  amicably  termi- 
nated, and  that  the  management  should  be  for  ever  after 
continued  in  the  corporation,  together  with  the  go- 
vernors then  acting,  or  to  be  elected  as  such  in  the  usual 
mode  of  election  of  governors  there,  and  such  of  the 
commoners  of  the  city  as  should  be  elected  in  the  man- 
ner after  directed,  with  such  powers  and  such  uses,  and 
under  such  restrictions  and  trusts,  as  in  the  said  charters 
and  in  the  said  recited  articles  were  expressed. 

To  effectuate  these  salutary  purposes— 

1.  The  agreement,  bearing  date  the  I5th  June,  1782, 
declares,  that  the  governors  of  the   said  hospitals  of  St. 

2  m  3  Bartholomew 
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Bartholomew,  Bethletn,  Christ,  Bridewell,  and  St.  Tho- 
mas the  Apostle,  named  in  the  lists  delivered  on  the  21st 
Sept.  1781,  being  St.  Thomas's  day  at  Christ's  hospital, 
to  the  town-clerk  by  order  of  the  lord  mayor,  and   also 
those  governors  who  have  been  elected  since  the  delivery 
of  such  lists,  together  with  the  lord  mayor  and  aldermen, 
and  also  the  members  of  the  court  of  common  council, 
to  be  nominated  in  the  manner  after-mentioned  for  the 
time  being,  shall  be  established  and  confirmed  governors 
ofsuchofthe  hospitals  of  which  they  had  been  elected 
governors   previous  to  the  delivery  of  such  lists,  or  had 
been  since  their  delivery,  or  in  future  shall   be   elected 
governors  in  such  manner  and  with  such  rights,  &c.  as 
any  governors  thereof,  or  at  any  time  since  the  first  esta- 
blishment of  the  annual  meetings  at  Christ's  hospital,  on 
St.  Matthew's  day,  could  have  had  in  the  management  of 
the  concerns,  and  of  the  real  estates  and  possessions  of 
every  denomination,  and  of  the  rents  and  revenues  there- 
of, and  of  all  personal  estate  belonging  thereto  ;  and  such 
governors  so  elected   at  general   courts  or  committees 
thereof  in  such  manner  as  they  ought  to  be  elected  or 
chosen  by  the  rules  used  and  established  therein,  toge- 
ther with  the  lord  mayor  and  aldermen,  and  members  of 
the  court  of  common  council,  to  be  nominated  as  after- 
mentioned,  shall  have  good  right,  full  power,  and  abso- 
lute authority  at  all  times  hereafter  to  nominate,  elect, 
and  appoint  the  presidents,  treasurers,  and  all  other  of- 
ficers and  ministers  of  the  said   hospitals,  and  to  do  all 
acts  expedient  for  their  good  government,  and  in  the 
management  and  disposition  of  their  estates,   real  and 
personal,  as  fully  as  the  governors  have  heretofore  acted 
therein,  without  interruption  of  any  persons  or  bodies 
corporate  whatsoever. 
2#  That  at  all  times  thenafter,  whenever  i;  shajl  be  ex- 
pedient 
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pedient  for  the  mayor,  aldermen,  and  other  governors 
acting  and  to  act,  to  prosecute  or  defraud  any  suits,  dis- 
tresses, ejectments,  or  other  acts  or  proceedings,  either  at 
law  or  in  equity,  concerning  their  rights,  &c.  they  shall 
use  and  assume  the  namcs.stile,  and  title  of  ';The  mayor 
"  and  commonalty  and  citizeua  of  the  city  of  London, 
"  as  governors  of  the  house  of  the  poor,  commonly  called 
"St.  Bartholomew's  hospital,  near  West  Smithfield,  Lon- 
w  don,of  the  foundation  of  King  Henry  VI II. — and  as  mas- 
"  ters,  guardians,  and  governors  of  the  house  and  hospital 
"  called  Bethelem,  situate  without  and  near  to  Bishops-* 
"  gate,  of  the  said  city  of  London  ; — and  as  governors  of 
"  the  possessions,  revenues,  and  goods  of  the  hospitals'  of 
"Edward,  late  king  of  England  the  Vlth,  of  Christ, 
"  Bridewell,  and  St.  Thomas  the  Apostle  ;"— or  of  such 
of  the  said  hospitals  concerning  which,  or  the  rights, 
&c.  whereof  such  suits,  &c.  may  be  commenced  ;  and 
that  in  all  such  cases  the  costs  and  damages  incurred  and 
sustained  thereby  shall  be  borne  and  paid  by  the  respective 
treasurers  out  of  the  funds  or  revenues  respectively,  and 
the  corporation  and  their  estates  and  property  belonging 
to  them  in  their  separate  capacity,  other  than  those  vested 
in  them  for  the  use  of  the  said  hospitals,  shall  be  in* 
damnified  therefrom;  that  if  the  treasurers  shall  not  make 
such  payments,  and  the  corporation  and  its  estates,  other 
than  those  so  vested,  shall  he  charged  with  such  pay- 
ment, then  that  the  corporation  may  enter  upon  the 
lands,  &c.  of  the  hospitals  in  particular,  and  whose  legal 
interest  is  vested  in  them  under  the  aforesaid  charters, 
and  hold  and  receive  the  rents,  &c.  until  such  sum  shall 
be  fully  paid  and  no  longer. 

3.  That  the  seal  of  the  aforesaid  hospitals  shall  be  re- 
stored to  the  chamber  of  the  city,  and  be  kept  as  hereto- 
fore by  the  chamberlain  in  a  purse  or  box,  sealed  with 
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the  seals  of  the  lord  mayor  for  the  time  being,  and  an; 
of  the  aldermen  who  shall  be  present  at  the  time  the  seal 
shall  be  used  ;  and  that  all  leases  of  any  lands  or  tene- 
ments of  the  said  hospitals,  and  all  deeds,  presentations, 
and  other  instruments  relative  thereto,  or  to  the  estates 
theieof  (after  having  been  examined,  approved,  and  sign- 
ed by  the  presidents  or  treasurers,  and  such  a  competent 
number  of  the  aldermen  and  other  governois  of  such 
hospital,  to  which  such  leases  relate,  as  have  been  used  to 
examine,  approve,  and  sign  the  same,  shall  be  left  at  the 
chamberlain's  office  for  the  seal  to  be  affixed  thereto, 
with  such  document  or  writing  explaining  the  purport  o! 
sutfh  leases,  &c.  as  heretofore)  shall  thereupon  be  sealed 
in  the  next  court  of  aldermen  or  of  common  council, 
whichever  shall  fitst  happen,  without  any  reading,  addi- 
tion, examination,  or  alteration  thereof. 

4.  That  the  common  council  shall  or  may  at  their  first 
r  court  after  the  21st  of  Dec.  then,  next,  or  afr  any  subse* 

quent  court,  nominate  48  persons  members  thereof,  out 
of  which  number  the  names  of  12  shall  be  sent  to  St. 
Bartholomew's  hospital,  12  to  the  united  hospitals  of 
Bridewell  and  Bethelem,  12  to  Christ's  hospital,  and  12 
to  St.  Thomas's  hospital,  to  be  governors  thereof  respect? 
ively,  and  such  names  shall  be  entered  in  their  books  a 
the  order  sent,  and  every  of  them  shall  be  from  thence- 
forth governors  of  the  respective  hospitals,  and  shall  act 
as  such  in  all  matters  for  so  long  and  for  so  many 
years  successively  a3  they  shall  continue  to  be  members 
of  the  said  court  of  common  council,  or  shall  be  re-elect- 
ed as  such  members,  and  shall  enjoy  the  like  privileges 
which  the  other  governors  not  being  aldermen  enjoy,  and 
that  when  any  one  vf  them  shall  die  or  cease  to  be  a  mem- 
ber of  the  common  council,  or  shall  not  be  re-elected 
into  such  office,  the  said  court  of  common  council  shall 
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and  may  nominate  another  member,  and  so  in  like  man- 
ner as  often  as  any  new  governor  shall  die,  &c.  the  court 
of  common  council  shall  fill  up  all  future  vacancies,  sq 
as  that  12  members  may  for  ever  be  governors  in  each  of 
said  hospitals,  and  that  12  may  be  governors  of  the  united 
hospitals  of  Bridewell  and  Bethelem  ;  and  all  persons  to 
be  chosen  by  the  common  council  upon  ariy  such  vacancy 
(after  his  name  shall  be  sent  to  the  hospital  where  th$ 
vacancy  shall  happen)  may  act. as  governors,  and  be  en-* 
titled  to  all  the  privileges  as  the  governors  first  chosen  ; 
Provided  that  nothing  shall  prejudice  the  rights  of 
such  members  of  the  common  council  as  become  gover-? 
nors  of  the  hospital,  by  election  of  the  governors  thereof 
in  the  manner  heretofore  used,  over  and  besides  the  12, 
»ho  shall  be  governors  by  virtue  of  this  agreement. 

Lastly,  For  removing  all  doubts  touching  the  obT 
servance  of  this  agreement,  it  is  agreed  that  it  should  be 
submitted  to  the  consideration  and  confirmation  of  the 
legislature,  so  that  the  same  may  be  established  and  con* 
firmed. 

The  act  also  recites,  that  it  was  conceived  that  it 
would  be  greatly  for  the  benefit  of  the  said  several  royal 
hospitals,  and  tend  to  restore  and  establish  the  per- 
manent peace  and  good  government  of  the  same  respect- 
ively, if  the  agreement  could  be  confirmed  and  rendered 
valid  and  effectual. 

It  was  at  the  prayer  of  the  corporation,  governors  of 
the  possessions,  revenues,  and  goods  of  the  said  hospi- 
tals, and  the  presidents,  treasurers,  and  acting  governors 
of  the  said  several  royal  hospitals,  respectively,  exacted, 
that  the  agreement,  and  every  the  covenants,  clauses, 
provisoes,  stipulations,  and  agreements  therein  contain- 
ed should  be,  and  the  same  were  thereby  ratified,  con- 
firmed, and  established  according  to  the  tenor,  purport, 

and 
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and  true  intent  and  meaning  of  the  same.  And  that  for 
rendering  the  agreement  more  effectual,  the  corporation, 
and  all  other  parties  thereto,  should  perform  the  several 
matters  therein  contained,  not  only  as  governors  of  the 
said  hospitals  of  Christ,  Bridewell,  and  St.  Thomas, 
but  also  as  governors  of  the  house  of  the  poor  in  West 
Smithfield,  and  as  masters,  keepers,  and  governors  of 
Bethelem  hospital,  as  fully  to  all  intents  as  if  the  cor- 
poration had  been  described  therein  by  the  respective 
corporate  names  before- mentioned. 

That  this  should  be  a  public  act,  and  all  judges  and 
Justices  should  take  notice  thereof,  without  specially 
pleading  it,  savfag  to  the  crown  and  to  the  corporation, 
and  all  other  persons  and'  bodies  corporate,  all  rights 
which  they  had  before  the  act,  except  such  only  as  were 
relinquished,  altered,  or  modified  thereby. 

Upon  the  authority  of  this  act  the  whole  arrange- 
ment of  the  rights  of  the  corporation,  and  the  power 
of  election  of  governors  of  each  of  these  hospitals,  has 
been  exercised.     The  corporation  is  represented  in  the 
court  at  Christ's  hospital  by  the  presence  of  the  lord 
mayor,  aldermen,  and  twelve  members  of  the  court  of 
common  council,  agreeably  to  the  first  clause  of  the 
agreement;  the  twelve  civil   governors  continue  to  be 
appointed  under  the  fourth  clause,  and  the  tenor  of  the 
whole  agreement  effectuates  that  which  was  thus  designed 
to  reconcile  all  the  parties:  and  under  the  stipulations  of 
the  second  clause  the  consent  of  the  city  is  concluded, 
that  for  all   the  purposes   of  protecting  the  property, 
real    and   personal,  of  the    several    hospitals,    the  re- 
spective   courts    or    committee   use    the  name  of  the 
corporation  as  governors  of  the  particular  hospital  in 
question,  in  prosecuting  or  defending  any  process  Jthat 
might    be   necessary;    which  is    consistent    with    the 

tenor 
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tenor  of  the  first  clause,  which  directs  that  the  gover- 
nors elected  at  their  respective  courts,  together  with  the 
lord  mayor,  aldermen,  and  members  of  the  common 
council,  which  constituted  part  of  the  corporation, 
should  have  power  to  elect  officers,  and  do  all  acts,  or 
be  acting  governors  thereof;  by  all  which  it  appears, 
that  this  pan  of  the  agreement  is  explanatory  of  the  in- 
tention of  all  the  parties,  that  the  right  of  the  corpora- 
tion in  the  management  of  the  hospitals  should  be  limit- 
ed to  the  number  and  quality  of  the  persons  therein 
speci6ed. 

The  legislature  having  received  this  agreement,  and 
given  it  the  force  of  a  public  law,  no  question  can  now 
.arise  as  to  its  validity,  or  as  to  its  binding  power  upon 
the  corporation,  and  upon  all  these  hospitals  ;  and  any 
violation  of  its  strictest  regulations  will  be  contrary  to 
the  act,  and  punishable  as  such.  Some  differences  of 
opinion  between  the  corporation  and  the  governors  have 
lately  arisen,  affecting  the  meaning  and  extent  of  the 
privileges  granted  by  this  act,  but  they  have  not  come 
beyond  the  walls  of  their  own  court,  and  therefore  can- 
not, with  any  propriety,  form  a  part  of  this  work. 
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CHAPTER  VIII. 

I 

OF    FRIENDLY    SOCIETIES. 


Friendly  Societies  were  first  established  by  mutual 
consent  of  the  subscribers,  and  afterwards  protected  by  par- 
liament  in  179S,  by  S3  Geo.  III.  c.  54.  for  the  purpose 
of  raising,  by  voluntary  contributions  of  the  membm, 
separate  funds,  for  the  mutual  relief  and  maintenance  of 
the  members  in  sickness,  old  age,  and  infirmity;  these 
were  the  motives  which  actuated  the  parties — the  legisla- 
ture saw  that  they  were  likely  to  promote  the  happiness 
of  individuals,  and  to  lessen  the  public  burthens. 

They  were  authorised,  therefore,  to  proceed  to  assemble, 
to  make  rules,  and  to  choose  a  committee ;  their  regula- 
tions being  submitted  to  the  justices  at  their  quarter 
sessions,  in  order  to  attain  validity.    They  may  appoint 
officers  to  carry  into  effect  the  purposes  of  their  institution; 
and  their  treasurer  or  trustees  are  to  give  security  for 
fidelity  to  keep  proper  minutes  of  their  proceedings,  and 
to  invest  the  surplus  of  their  receipts  in  the  public  fumfc, 
for  the  use  of  the  society.     Unfaithfulness  of  the  trea- 
surer or  trustees  is  subject  to  the  investigation  and  dis- 
cretionary order  of  courts  of  equity,  who  are  to  appoint 
a  clerk  of  their  courts  to  carry  on  any  petition  for  that 
purpose,  without  fee. 

So  favourable  to  this  institution  was  the  legislature, 
that  by  sec.  10.  it  is  directed,  that  if  any  officer  of  the 
society  entrusted  or  having  in  his  hands  any  monies, 
securities,  or  effects  belonging  to  the  society  at  his  death, 
or  bankruptcy,  or  insolvency,  his  representatives  or  as- 
signees 
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signees  shall,  within  forty  days  after  demand  made,  by 
order  of  the  major  part  of  the  society,  assembled  at  any 
meeting  thereof,  deliver  and  pay  the  same  to  such  person 
as  they  shall  appoint,  before  any  of  his  other  debts  are 
paid  or  satisfied  ;  and  all  such  assets  anfi  effects  shall  be 
bound  for  the  payment  thereof. 

AH  the  societies'  effects  are  vested  in  their  treasurer, 
who  may  sue  and  be  sued,  and  no  such  suit  shall  abate 
by  bis  death. 

Before  the  rules  are  confirmed  at  the  sessions,  the 
society  shall  declare  all  the  intents  and  purposes  for  which 
such  society  is  intended  to  be  established ;  and  direct  the 
uses  to  which  their  money  shall  be  applied,  and  in  what 
shares,  and  under  which  circumstances  any  member  or 
other  person  shall  become  entitled  thereto.  And  the 
society  shall  not  be  dissolved  so  long  as  the  intents  de- 
clared thereby,  or  any  of  them,  remain  to  be  carried  into 
effect,  without  the  consent  of  5*6ths  of  the  then  existing 
members,  and  of  all  persons  then  receiving  or  being 
entitled  to  relief;  nor  shall  the  society  direct  the  stock  to 
be  otherwise  applied. 

Sec.  14.  They  may  receive  donations  of  any  persons 
towards  the  supply  of  their  stock  or  fund,  to  be  appli- 
cable to  the  same  general  purposes  as  the  contributions 
of  its  members,  and  not  in  any  other  manner. 

And  by  sec.  15.  two  justices  are  vested  with  power  to 
hear,  and  finally  to  determine  all  grievances.  Sec.  16. 
Except  where  the  rules  appoint  an  arbitrator.  The 
members  are  not  to  be  removeable  from  the  parish, 
until  actually  chargeable,  and  this  under  certain  regu- 
lations.   * 

This  being  finally  declared  to  be  a  public  act,  and  to 
receive  donations  constitutes  these  societies  to  be  public 
cbaritits. 

In 


%^ 


541  op  Mortmain  and  charitable  uses.    Part  III, 

In  1 795,  by  35  Geo.  IIT.c.  11  ha  further  time  was  ex* 
tended  for  friendly  societies  to  exhibit  their  rules  to  the 
Michaelmas  quarter  sessions  of  1796'  And  there  being 
several  charitable  institutions  and  societies  for  relieving, 
by  contributions  and  benefactions,  widows  and  orphans, 
and  families  of  the  clergy  and  others  in  distressed  circum- 
stance*, which  had  funds  that  they  wished  to  invest  in 
public  securities,  under  the  management  of  a  treasurer, 
tq  give  stability  thereto,  it  became  necessary  that  their 
property  should  be  secured  by  authority  of  parliament 
The  governors,  &c.  of  any  institution  for  such  purpose 
are  authorised  to  frame  rules  for  the  management  and 
distribution  of  their  funds,  and  to  alter  them  as  occasion 
should  require,  which  are  to  be  submitted  to  the  justices 
for  confirmation  within  the  time  above-limited,  that  tbey 
may  appoint  a  treasurer,  who  shall  give  security,  and  be 
entitled  to  all  the  benefits  of  the  foregoing  act. 
i  Eden's  State  This  act  effectually  removed  many  difficulties  which 
oti.e  °°r'  friendly  societies  were  subject  to,  whenever  they  chose 
to  avail  themselves  of  the  benefits  held  out  to  them  by 
the  legislature.  Before  this  act  passed  it  frequently  hap- 
pened that  the  minority  of  a  club  (which  by  the  rules 
was  often  competent  to  make  laws)  expelled  all  the  ab- 
sent members  on  slight  pretences,  in  order  to  favourite 
'  views  of  some  interested  ale-house  keeper*  - 

Persons  thus  injured  were  left  without  the  means  of 
redress.  The  inability  to  sue  and  be  sued  (which  numer- 
ous bodies  of  men  having  one  common  interest  often 
feel,  but  which  probably  was  not  much  felt  by  friendly 
societies)  was  also  effectually  removed;  and  the  clubs 
can  now,  if  it  should  be  necessary,  easily  enforce  pay- 
ment from  the  officers  to  whom  they  have  entrusted  their 
funds.  Another  great  and  essential  advantage  conferred 
on  such  of  these  institutions  as  had  their  rules  confirmed 
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by  the  justices  was,  the  privilege  of  carrying  on  their 
occupations  and  trades  in  the  most  convenient  place,' 
without  being  subject  to  be  removed  to  their  legal  set- 
tlement. This  encouragement,  however,  is  in  a  great 
measure  done  away  by  the  act  passed  in  1795,  for  pre-  35  G.  a.  cioi. 
venting  the  removal  of  poor  persons  till  they  become 
actually  chargeable. 

This  act,  however,  in  order  to  relieve  the  parish  in' 
which  the  party  is  allowed  to  reside  from  incidental 
burthens,  provides,  (as  the  friendly  society  act  had  done  Sect.  4. 
in  the  case  of  members  of  societies  who  had  taken  the 
benefit  of  the  act)  that  no  person  shall  gain  a  settlement 
by  notice,  or  by  payment  of  parish-rates  u  for  any  tene-> 
"  ment  not  being  of  the  yearly  value  of  101." 

These  twelve  last  words  are  not  in  the  friendly' society- 
act  ;  upon  which  Sir  Fred.  Eden  remarks,  that  as  a  long 
residence,  under  the  35  Geo.  I  IT.  may  preclude  the  pos- 
sibility of  ascertaining  the  settlement  when  a  person  be- 
comes chargeable,  the  ease  of  parishes  would  have  been 
greatly  promoted  by  the  introduction  of  clauses  similar 
to  the  loth,  20th,  and  2 1st  sections  in  the  friendly 
society  act ;  concerning  which  the  gentleman  who 
framed  the  bill  makes  the  following  judicious  observa- 
tions, in  a  little  pamphlet  well  worthy  the  .attention  of 
every  benefit  club.     He  says, 

"  Various  regulations  and  provisions,  are  introduced 
"into  the  act  for  the  purpose  of  preserving  the  parish,  in 
t€  which  the  party  shall  be  allowed  to  reside,  from  any 
"  incidental  burthens ;  such  as  enabling  the  parish  to 
"  ascertain  and  fix  the  place  of  settlement  to  which  the 
"  party  may  be  removed,  when  he  shall  become  actually 
"  chargeable.  It  appears  to  have  been  the  intention  of 
**  the  legislature  to  hiave  doncthis  formerly  in  the  case  of 
"  soldiers  and  mariners ;  examinations  were  allowed  to 
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•*  be  taken  of  the  settlement  of  the  party,  which  became 
u  evidence  in  favour  of  the  parish  wherein  he  should  re- 
"  side,  against  the  parish  charged  ;  but  the  latter  had  no 
"  means  of  contesting  the  truth  of  that  examination, 
"  until  the  parly  should  be  actually  removed,  when  per* 
"  haps  all  other  testimony  might  be  lost. 

"  This  inconvenience  is  remedied  by  the  present  act* 
"  as  it  requires  that  the  parish  charged  with  the  settle- 
*(  ment  of  the  party  shall  have  immediate  notice  of  the 
"  examination,  so  that  ttie  point  may  be  put  in  a  train 
**  of  enquiry j  if  it  shall  be  necessary,  whilst  complete 
€€  evidence  respecting  it  may  be  obtained  on  both  sides; 
u  and  it  seems  that  the  only  material  alteration  made  by 
€t  this  act,  from  the  general  law  respecting  the  settlement 
i(  of  paupers,  is,  that  this  inquiry  m3y  take  place  without 
tf  the  actual  removal  of  thelndividual  whose  settlementis 
"  in  contest,  and  consequently  at  less  expence  and  in- 
"  convenience ;  but,  in  all  other  respects,  with  equal  ad- 
"  vantages  to  the  litigating  parties/' 

The  great  encouragement  which  this  act  gave  to  socie* 
ties  of  this  nature  was  such,  that  in  less  than  three  years 
afterwards  there  were  no  less  than  600  friendly  societies 
in  the  metropolis  and  its  vicinity,  composed  of  mechanic 
and  labouring  people,  who  distribute  to  the  6ick  mem-  , 
bers,  and  for  funerals,  from  their  funds  raised  by 
i  Eden,  464.     monthly  payments,  about  36,0001.  a-year. 

Mr.  Colquhoun  then  estimated  the  number  of  their 
members  at  70,000,  or  1 1 6  upon  an  average  in  each 
society ;  but  Sir  F.  Eden  conceived  that  computation  to 
be  too  high,  and  that  they  did  not  exceed  80. 

They  are  charitable  institutions,  although  in  one  part 
of  their  establishment  they  differ  from  all  others,  for  their 
members  are  both  contributors  and  objects.     Since  the 
commencement  of  the  present  century,  these  associa- 
tions 
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tions  have  been. gradually  extended  to  most  parts  of  Greatf 
Britain,  and  they  have  considerably  encreased  in  North 
Britain,  where  they  are  said  to  be  of  great  service  in  pre- 
venting labourers  and  working  manufacturers  from  be- 
coming burdensome  to  the  public. 

But  after  all  the  attention  paid  to  this  subject,  even  by 
those  who  framed  the  act  for  the  establishment  of  these 
societies,  it  seems  to  have  .escaped  their  notice,  that 
although  any  member  has  a  remedy  for  any  grievance 
against  the  society,  yet  the  act  has  not  provided  any 
for  the  society  against  any  of  its  refractory  members,  to 
enforce  the  adjudication  of  fines  inflicted  under  the 
authority  of  the  bye-laws ;  this  defect  has  at  length  been 
ably  stated  to  parliament  by  James  Macdonald,  Esq.* 
and  leave  was  given  on  the  14th  April,  1309,  to  him- 
self, with'  G.  Rose,  and  Wilbraham  Bootle,  Esqrs.  to 
bring  in  a  bill  For  this  purpose,  which  is  now  in  due 
progress. 

In  the  north  of  England  instances  may  be  found  of 
clubs  of  this  kind  which  have  existed  above  an  hundred 
years  j  their  utility  hasw  been  so  fully  Teeognised,  that 
various  benevolent  writers,  within  the  last  fifty  years, 
have  suggested  schemes  for  extending  thei reoperations  . 
to  every  village  in  the  kingdom ;  of  whom  Mr.  Al- 
cock,  Mr.  Acland,  Mr.  Gilbert,  and  the  late  Rev.  Dr. 
Richard  Price,  may  be  mentioned  with  the  respect  they 
deserve. 

The  private  as  well  as  public  benefits  arising  from  these 
associations  have  been  also  acknowledged  in  several  in- 
stances, of  which  it  may  be  sufficient  to  mention  the 
following : 

There  is  a  very  numerous  class  of  laborious  men  who 

*  II.  P.  for  NowcattJe-under-Lyne,  son  of  Ch.  B.  of  Ertbequa*. 

2  »  ar^ 
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are  called  skippers  and  keel  men,  employed  in  navigating 
keels  or  flat  boats  used  For  conveying  coals  from  the 
staiths  on  the  b*nks   of  the  Tyne  and  Wear,    to  the 
ships   lying   upon   the  river  Wear;    their  daily  occu- 
pation obliges  them  to  reside  in  the  same  township, 
so  that  when  they    or   their    families   became  objects 
of  parochial  relief,    either  the  parish  or  township  in 
which" they  were  settled  was  grievously  burdened,  or 
sufficient  provision  was  not  made  for  their   support: 
to  reihedy  which  the  legislature,    in  1792,    passed  ah 
act,  not  found  among  the  statutes  at  large,  for  form- 
ing them  into  a  society,  and  establishing  a  permanent 
fund,   by  the  allowance  of  a  small  sum  out  of  their 
wages,  which  they  are  willing  to  make,  to  be  applied 
for  the  relief  of  themselves  and  their  families,  in  case  of 
sickness,   old  age,   or  infirmity,   and  of  their  widows 
and  children. 

This  act  of  incorporation  appoints  forty-one  guard- 
ians,  to  be  elected  annually,  who  are  empowered,  with- 
out license  in  mortmain,  to  purchase  or  receive  such 
lands  or  tenemenis  as  may.be  wanted  for  the  establish- 
ment of    an   hospital,    with   its   necessary   offices  and 
apartments.     They  are  to  provide  such  hospital  for  the 
'  reception  and  maintenance  of  such  skippers  and  ieel- 
men,  employed   in  the  coal-trade  on  the   river  Wear* 
as  shall,   by  sickness  or  other  accidental  misfortunes, 
or  by  becoming  decrepit,   or   worn   out  with  age,  be 
rendered  incapable  of  maintaining  themselves  ot  their 
families;    or  by   allowing  them  pensions,    and  to  re- 
lieve their   widows,    and   children '  under  twelve  years 
of  age,  or  if  above  that  age,   not  capable  of  getting 
a  livelihood  by  reason  of  lameness,  blindness,  or  other 
infirmities.     They  are  to  contribute  one  halfpenny  per 
chaldron  carried  in  their  keels"*  during  their  employment, 

which 
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which  the  coal-fitter  is  authorised  to  retain  out  of  their 
wages. 

The  act  likewise  contains  full  regulations  for  the  meet- 
ings and  6rganization  of  the  society,  and  for  procuring 
a  fair  account  of  its  receipts  and  applications,  election 
of  officers,  &c. 

This  institution  does  not  conform  to  the  first  prin- 
ciple of  friendly  societies,  which  i9,  that  they  shall  be 
governed  by  rules  of  their  own  formation,  to  which 
the  members  tiave  individually  consented ;  but  it  give9 
them  a  certain  degree  of  influence  over  their  legisla- 
ture (if  I  may  so  call  it),  by  the  power  which  every 
member  may  once  a  year  individually  exercise  in  the 
appointment  of  stewards,  by  whom  the  guardians  are  to 
be  chosen  . 

That  thege  institutions  increase  the  comforts  of  the  1  Eden,  ou, 
labouring  classes  who  belong  to  them,  will  be  evident 
from  comparing  the  condition  of  those  who  are  members 
of  them,  and  of  those  who  in  the  same  village  are  con- 
tented to  rely  on  the  parish  for  relief. 

It  would  lead  me  too  far  out  of  the  plan  of  this  work, 
were  I  to  pursue  the  suggestions  offered  by  Sir  Frederick 
Eden. on  the  subject  and  improvement  of  friendly  socie- 
ties, on  which,  as  on  all  his  investigations  concerning 
the  state  of  the  poor,  he  may  be  justly  deemed  an  au- 
thority ;  but  the  references  in  the  margin  will  enable  the 
reader  to  consult  him  at  large. 

In  his  preface  (p.  xxiv,)  he  wisely  remarks,  that 
friendly  societies  have  established  one  great  and  funda- 
mental truth  of  infinite  national  importance,  viz.  "that, 
<c  with  very  few  exceptions,  the  people  in  general  of  all 
u  characters,  and  under  all  circumstances,  with  good 
w  management,  are  perfectly  competent  to  their  own 
"  maintenance."     He  adds,  that  he  had  not  found  that 

2  n  2  any 
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any  parish  has*  been  burdened  with  the  maintenance  of 
a  member  of  any  friendly  society,  nor  are  the  instances 
numerous  of  the  families  of  members  becoming  burden- 
some. This  being  the  case,  it  is  evident  that  the  nation 
must  have  saved  many  thousands  of  pounds  (perhaps 
millions)  by  these  useful  institutions. 

To  these  suggestions  may  be  subjoined  Mr.  Davis's 
account  of  a  friendly  society  in  the  parish  of  Horn- 
ingsham,  which  deserves  particular  attention,  and  may 
serve  as  an  excitement  to  the  adoption  of  a  similar 
plan  in  other  places :  this  parish  contains  about  900 
families,  and  by  advancing  to  each  of  its  members  a 
bounty  of  15s.  for  every  child  born  in  lawful  wed- 
lock, it  has  administered  to  the  comfort  of  lying-in 
women,  and  become  the  means  of  preserving  their  off- 
spring. 

The  number  of  members  have  been,  on  an  average  of 
the  last  ten  years,  84. 

The  number  of  children  for  which  bounties  have  been 
paid  in  ten  years,  1794  to  1803,  has  been,  198  paid  for 
at  the  birth,  and  1 76  paid  for  at  the  end  of  a  fortnight ; 
so  that  twt»nty-two  only  died  within  the  fortnight :  and 
upon  examining  the  parish  register,  it  appears  that  only 
seven  have  died  since. 

It  follows  that  16*9  out  of  191  children  born,  were 
living  at  the  time  when  Davis  wrote,  and  that  the 
diminution  by  deaths  has  been  very  little  more  than 
one- sixth  of  all  the  children  born;  whereas  no  writer 
on  the  subject  has  ever  calculated  on  the  loss  of  less 
than  one-third  within  two  years  after  birth,  and  some 
have  reckoned  nearly  one  half. 

See  an  account  of  this  society  by  Mr.  Thomas  Davis, 
in  Vol.  II.  ot  Letters  and  Papers  of  the  Bath  Agricultural 
*  Society. 

I  have 
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I  hive  mentioned  these  institutions,  from  a  con*' 
viction  of  their  public  importance  and  utility,  and 
to  shew  that  the  legislature  has  deemed  them  proper 
object!  of  its  cognizance,  and  thereby  designated  them 
to  be  public  charities :  and  if  it  can  be  questioned 
whether  they  have  in  any  manner  contributed  to  re- 
duce the  poor-rate,  it  may  be  fairly  answered,  that  they 
have  prevented  it  from  a  considerable  increase. 


2  n  S  CRAP. 
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CHAPTER  IX. 


6F   THE    TERM    PUBLIC    CHARITIES. 


Ante.  503, 541.      In  addition  to  what  has  already  been  advanced  on 
this  subject,  it  may  be  observed,  that  there  are  many 
charities   which    cannot    be   denominated   public   cha- 
rities, such  as  legacies  to  poor  persons* of  any  descrip- 
tion,  not  united  by   any    local    and   visible    establish- 
ment or  society ;  not  that  an  act  of  incorporation  is 
necessary  to  constitute  any  charity  public ;  but  it  must 
have  notoriety  and  some  locality,  or  be  in  some  way 
recognised  by  the  legislature;  as  the  poor  of  a  parish, 
friendly  societies,  and  the  like.     Each  particular  object 
s  Atk.  87.        may  be  private  in  himself,  but  the  extensiveness  of  the 
Uy  1740^^'  institution  of  which  he  partakes,  will  render  it  a  public 
Barnardist.  ao9.  charity.     Lord  Hardwicke  said  the  word  "  public"  may 
be  used  only  by  way  of  description  of  the  nature  of  the 
charity,  and  not  by  way  of  distinguishing  one  charity 
from  another;  for  it  is  almost  impossible  to  say  which 
are  public  and  which  are  private  in  their  nature. 

The  charter  of  the  crown  does  not  make  a  charity 
more  or  less  public,  but  only  more  permanent :  it  is  Ac 
extensiveness  of  the  will  which  constitutes  a  public 
charity. 

A  devise  to  the  "  poor  of  a  parish,"  is  public;  and 
when  a  testator  has  not  any  person  in  contemplation, 
but  leaves  the  choice  of  objects  in  the  discretion  of  the 
trustees,  though  the  persons  be  private,  the  charity  may 
be  called  public,  from  the  extensiveness  of  their  benefit: 
a  bequest  for  poor  housekeepers  of  any  district  is  of  this 
kind.  It  has  been  sometirnes  insinuated,  that  the  word 
public  could  only  apply  to  such  charities  as  are  incor- 
porated, 


Qk.  IX.  Of  tbe  Term  Puhlic  Charity.  SSI 

porated,  and  have  perpetual  continuance  $  but  there  are 
others  which  are  of  as  general  a  nature  as  those,  and 
may  therefore  be  called  public. 

Tbe .  legislature  has  also,    in  most  if  not  all  of  its 
revenue  acts,  recognised  charitable  institutions  in  general 
terms,   whether  corporate  or  not,    by  exempting  the 
scite,  buildings,  and  funded  property  from  the  duties 
otherwise  chargeable;    whereby  their  lands  have  beeq. 
left  out  of  the  valuations,  and  the  value  of  the  officers' 
apartments  only  have  been  rated,  and  the  duty  retained 
put  of  the  dividends  on  their  funded  property  has  been 
returned.     The  poor-rates,  highway-duties,  church-rates,  *  Burn.  Eccl. 
and  other  assessments  are  made  upon  the  same  principle,       s80' 
and  the.  officers'  apartments  only  are  charged  as  single 
tenements. 

Whatsoever  hospital  or  charitable  institution  is  found* 
ed  by  subjects,  under  the  benevolent  privileges  granted 
originally  by  the  act  of  Eliz.  is  thus  comprehended  and 
recognised  as  a  public  charity,  by  being  made  subject  to 
parliamentary  regulation,  not  only  in  cases  of  revenue, 
hut  in  the  statutes  that  relate  to  visitation. 

The  great  encouragement  and  suppprt  thus  given  to 
charitable  institutions,  by  legislative  and  general  protect  . 
tion,  have  formed  the  basis  of  their  establishment,  and 
the  promotion  of  their  extensive  and  general  progress. 

It  cannot  surely  admit  of  a  doubt,  that  wherever  there 
is  a  public  building,  designated  by  an  engraved  title  on  its 
front  or  outside,  divided  into  a  chapel,  halls,  or  rooms 
for  general  ajid  open  meetings  of  subscribers,  wards  oc- 
cupied by  patients,  and  apartments  for.  the  subsistence 
and  rest  of  the  servants  employed  therein ;  and  more- 
over, where  any  of  those  patients  resort  to  offer  thanks 
in  their  places  of  public  worship,  for  their  recovery  in 
such  house,  hospital*  or  dispensary,  or  by  means  of  its 

2n4  administration; 
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administration  j  and  where  public  advertisements  in  daily 
newspapers  announce  public  meetings  of  the  subscribers 
-  or  inhabitants  of  a  town  or  district,  for  the  support,  or 
upon  tke  affairs  of  a  charity ;  and  where  public  sermons 
are  preached  in,  and  collections  made  at  the  door  of  any 
parish  church  or  chape),  for  its  benefit;  in  all  these  cases 
the  notoriety  of  the  institution  in  question  is  so  declared, 
that  there  can  remain  little  doubt  of  its  being  properly 
deemed  a  public  charity. 

It  should  seem  from  what  has  been  offered,  that  the 
question,  What  is  a  public  charity?    has   been  fully 
answered  :  but  as  in  all  cases  which  are  brought  forward 
either  simply  to  take  the  directions  of  the  court,  or  with 
a  hope  of  success  if  something  unexpected  should  pre* 
sent  itself,  or  where  the  parties  interested  are  fearful  of 
consenting  to  any  act  of  themselves,  so  this  question 
was  lately  revived,  upon  an  apparent  distinction  made 
by  the  donor,  very  similar  to  the  case  before-mentioned 
of  Atty.-gen.  v.  Peirce. 
Clark  v.  Found-      Mrs.  Elinor  Evanson,  of  Bath,  widow,  by  will  dated 
l'sop.  Mpi      21  Feb.  1800,  bequeathed  legacies  to  Several  charities, 
some  of  which  were  public  establishment?,  and  others 
to  the  poor  of  several   parishes  there,  and  to  distressed 
housekeepers  not  receiving  alms.    And  after  bequeathing 
several  other  legacies,  she  ordered  her  executors  to  dis- 
pose of  the  residue  of  her  personal  estate  to  and  amongst 
the  public  charities  which  she  had  therein  before  particu- 
larly named,  equally  to  be  divided  between  them.     She 
died  in  the  August  following  without  revoking  this  will. 
One  of  the  public  charities  was  not  then  in  existence, 
and  the  executors  having  paid  the  pecuniary  legacies,  a 
question  arose  as  to  the  division  of  the  residue. 
,  It  was  held  that  the  legacy  to  that  hospital,  which  had 

not  existence  at  the  time  of  her  death,  lapsed  on  that 

account 
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account  into  the  residue,  and  thit  the  said  hospital  (the*' 
Magdalen,   at  Bristol;   was  not  entitled  to  any  share 
thereof. 

That  her  intention  must  be  taken  to  divide,  her  residue 
among  such  of  the  other  named  public  charitable  institu- 
tions which  had  been  established,  and  were  already  open 
to  receive  the  contributions  of  the  public/  previously  to 
the  making  her  will  ;  and  that,  therefore,  such  only  out 
of  all  the  charity  legatees  which  she  had  named  could 
participate  in  this  residue ;  for,  like  the  will  oi  Mrs. 
Northcote,  she  did  not  mean  to  augment  the  private 
legacies,  which  had  been  given  by  way  of  charitv.     This  AttY-  ▼•  Mice. 

.  *  BarnardUL  2os» 

went  to  the  exclusion  of  poor  housekeepers,  at  the  dis- 
cretion of  her  executors  ;  to  debtors  in  prison ;  to  over, 
seers  of  three  parishes  ;  all  of  whom  had  been  named  in 
her  list  of  legacies ;  for  these  did  not  come  within  the 
meaning  of  her  expression  in  the  bequest  of  her  residue 
among  public  charities.  The  court  therefore  directed  Lhe 
master  to  ascertain  the  clear  residue,  and  to  inquire  whe- 
ther any  of  the  charities  to  which  legacies  were  given  by 
the  will  were  public  charities,  and  the  nature  of  them. 

Upon  this  inquiry  the  several  charities  interested  and 
claiming  a  share  of  this  residue,  stated  their  original 
establishments,  the  nature  and  objects  of  their  institu- 
tions, and  their  notoriety  as  it  arose  from  local  situation, 
public  acknowledgment,  the  unlimited  or  limited  extent 
of  their  benevolence,  and  the  publicity  of  their  proceed- 
ings with*  that,  as  well  of  their  patients  as  of  their  bene-  v 
factors.  That  publicity  was  two-fold  :  1.  Their  gtnera] 
and  acknowledged  notoriety;  and,  2.  Their  being  re- 
cognised by  the  state,  either  by  statute  or  by  charter. 
That  their  publicity  did  not  depend  upon  any  act  of  in- 
corporation, or  even  on  their  being  named  in  any  statute; 
for  though  that  would  render  it  a  creature  of  the  state, 
yet  it  would  not  alone  render  it  public,  but  only  more 

public ; 
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public ;  for  this  consists  merely  in  notoriety  and  general 
acknowledgment  or  acceptance  by  the  community  in 
and  about  their  vicinity,  by  the  name  and  by  the  execu- 
tion of  the  benevolent  plan  under  which  they  have  been 
established.  That  indeed  where  charities  are  particularly 
named,  or  any  provision  made  for  them  in  any  legislative 
act,  there  cannot  arise  any  doubt  of  their  publicity  5  biJt 
where,  without  being  particularly  named,  they  are  pro- 
vided for  as  in  respect  of  iheir  being  directed  to  be  licensed 
by  the  quarter  sessions,  and  to  have  an  inscription  at  their 
public  entrance,  as  in  the  case  of  all  lying-in  hospitals, 
by  the  13  Geo.  III.  o.  82 ;  as  also  in  the  case  of  friendly 
societies,  and  of  all  hospitals,  colleges,  and  trusts  esta- 
blished by  deed  for  charitable  purposes,  by  the  act  for 
levying  a  duty  on  property,  46  Geo.  HI.  c.  65>m9  as  also 
in  the  statutes  and  uniform  decisions  relative  to  visita- 
tion  of  hospitals  and  charities  (from  S  Hen.  V.  st.  1. 
14  Eliz.  c.  5.  39  Eliz.  c.  5.  to  the  present  times),  whereby 
the  crown  is  the-  general  visitor,  where  none  has  been 
nominated  by  the  founders,  and  which  right  is  exercised 

aVez.328. 55a.  by  his  majesty's  attorney- general,  who  is  a  public  officer. 
And  also  in  the  universal  acquiescence  with  the  decision 
relative  to  taxation,  eithef  of  land-tax,  house  or  window- 
tax,  highway-duty,  or  consolidated  rates,  in  which  the/r 
scite  and  buildings  are  left  out  of  the  valuation,  and  the 
assessments  are  made  on  the  officers'  apartments  only 

9  Bum  Eccl.     as  single  tenements.     In  all  these  cases,  and   in  others 
S86,  which -might  be  suggested,  ,they  must  be  deemed  public 

charities. 

I  conceive  that  the  establishment  of  any  charity  by 
act  of  parliament,  insufficient  to  give.it  that  character 
which  is  necessary  to  constitute  it  a  public  charity,  seve- 
ral of  which  are  enumerated  in  a  preceding  part  of  this 
work  (Part  II.  ch.  II.),  and  to  vVhich  may  bcladded 
friendly  societies  already  mentioned, 

CHAP. 
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CHAPTER  X. 

9f  charitable  donations  in  general,  and 
the  bill  for  registry  and  transfer  consi- 
DERED. 

The  universality  of  charitable  gifts  in  this  country  is 
of  an  amount  almost  incalculable,  even  of  those  which 
are  known  and  may  be  found  upon  record ;  tfiere  is 
not  a  county,  nor  a  parish,  nor  a  ward,  nor  a  corpora- 
tion of  city,  or  town,  or  borough,  nor  a  company 
chartered  in  ancient  times  for  the  preservation  and  en- 
couragement of  trade  and  manufacture,  and  numberless 
other  institutions,  which  have  not  either  from  their  own 
funds,  or  bv  the  will  or  deed  of  investment  of  some  of 
their  members,  become  trustees  for  the  distribution  of 
alms,  or  for  the  establishment  of  relief  in  various .  modes 
of  charity. 

The  legislature,  so  lately  as  in  1786,  thought  it  expe-  a6G  &#0i58# 
dient  to  have  a  general  inspection  of  these  funcjs ;  and 
therefore  a*  they  had  directed  enquiries  to  be  made  into 
the  state  and  condition  of  the  poor,  passed  an  act  to 
enable  them  to  procure  information,  upon  oath,  of  the 
several*  charitable  donations  for  the  use  and  benefit  of 
poor  persons.  The  ministers  and  churchwardens  of 
parishes  were  directed  to  deliver  returns,  on  oaih,  to  the 
justices  at  a  meeting  to  be  appointed  by  them,  on  receipt 
of  copies  of  the"  act  from  the  high  constables,  under  a  . 
penalty  for  their  neglect.  These  returns  were  ordered 
to  be  transmitted  by  the  clerks  of  the  peace  to  the  clerk 

of 
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of  the  parliament.  The  act  to  be  read  at  the  Midsummer 
quarter  sessions,  and  in  every  parish  church  on  Sunday 
next  after  July  31,  1786. 

Persons  not  making  a  discovery  of  lands  or  money  in 
their  hands  left  for  charitable  purposes  prior  to  30th 
Sept.  1786,  were  to  forfeit  a  sum  equal  to  one- half  of  the 
value  thereof,  to  be  divided  between  the  informer  and  the 
crown,  and  to  be  recovered  by  distress  and  sale,  one 
moiety  to  be  paid  to  the  informer,  and  the  other  to  be 
applied  in  aid  of  the  rates.  Persons  making  false  oatbs 
liable  to  the  pains  of  corrupt  perjury.  Fees  for  returns 
to  clerk  of  the  peace,  Is.;  high  constable,  1S.6&; 
Justice's  clerk,  6d. 

Questions  in  the  schedule,  to  which  answers  are  to  be 
returned. 

1st.  That  charitable  donations  have  been  given  by  deed 
or  will,  for  the  benefit  of  poor  persons- within  your  parish 
[or  place]  j  by  whom,  when,  in  what  manner,  and  for 
what  particular  purpose  were  they  given  to  the  best  of 
your  knowledge,  information,  and  belief? 

fid.  Were  the  said  respective  donations  in  land  or 
money ;  in  whom  are  they  now  vested,  and  what  is  the 
annual  produce  thereof  respectively,  to  the  best  of  your 
knowledge,  information,  and  belief? 

Very  few  returns  have  ever  been  made  pursuant  to  this 
statute ;  and  it  has  been  alleged,  that  many  donations 
for  charitable  purposes  in  several  parts  of  the  country 
have  been  lost,  and  others,  from  neglect  of  payment  and 
the  inattention  of  those  whose  duty  it  was  to  superintend 
them,  have  been  in  danger  of  loss,  and  which  it  has  now 
become  very  difficult  to  recover  and  preserve. '  A  bill  has 
lately  been  introduced  into  the  house  of  commons  to  re- 
medy this  evil,  by  a  registry  of  all  charitable  gifts  by  will 
or  otherwise  ;  but  the  further  consideration  of  its  pro- 
gress 
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gress  and  regulations  has  been  necessarily  postponed  until 
a  future  session ;  it  may  be  therefore  sufficient  to  ob- 
serve here,  that  every  measure  of  expence,  trouble,  and 
delay  in  the  execution  of  charitable  trusts  should  be 
carefully  avoided  j  and  that  as  there  are  already  two  re- 
gistries of  every  will,  one  in  the  diocese  and  the  other  at 
the  stamp-office,  it  is  presumed,  that  all  the 'purposes  of 
the  regulations  proposed  would  be  answered  by  an  act 
which  should  be  declaratory  of  the  duty  of  all  executors 
and  trustees,  under  considerable  penalties,  to  give  im- 
mediate notice,  in  writing,  to  all  legatees  and  cestuys  qu* 
trust  of  any  legacy  bequeathed  to  them* 


CHAP. 
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PRACTICAL   NOTES. 


In  addition  to  what  the  student  will  have  met  wifh  in 
his  perusal  of  the  foregoing  pages,  the  following  notes- 
may  assist  his  practical  studies. 
tAtk.  sap.  As  to  parties  in  an  information  for  charity,   any  per- 

Atty.  v.  Buck-  .  .      .  ,         .  ^     .        . 

nal,  1741.      soils,  though  they  may  be  the  most  remote  in  the  con- 
templation of  the  charity,  may  be  relators.    w 
3  V«.  328.         Where  a  charity  is  not  incorporated,  the  information 
for  relief  is  not  to  be  dismissed,  though  the  relief  prayed 
fail ;  otherwise,   if  it  be  incorporated  by  charter.     This 
shews  peculiar  favour  and  protection  to  charities,  suppos- 
ing them  to  require  protection,  more  if  they  be  not  in- 
corporated than  when  they  are  thereby  become  creatures 
of  the  state. 
1  Vcs  72.         The  general  rule  that  an  information  for  a  charity  is 
Atty"i%7?iart"  11(>t  to  be  dismissed,  but  that  there  must  be  a  decree  to 
establish  it,  holds  only  in  cases  of  private  charity,  and 
not  where  they  are  founded  by  the  crown. 
1  Atk.  355.         And  the  court  will  give  proper   directions  relative  to  1 
Attyr-37CanC9,  cnarity>  notwithstanding  any  impropriety  in  the  prayer  of 

an  information. 
Bom. v.Jackson  A  prohibition  lies  from  the  King's  Bench  on  a  libel 
C  JV  b  *  m  lne  Spiritual  Court,  for  shutting  and  locking  up  a 
chapel  that  belonged  to  an  alms-house,  where  101.  a  year 
was  granted  to  the  parson  for  reading  prayers  5  for  the 
parson  may  have  an  action  on  the  case  for  the  temporal 
loss  of  the  lOl.  if  he  does  not  read,  and  he  cannot  read 

if  the  chapel  be  shut  up. 

So 
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So  a  prohibition  lies  against  a  libel,  as  to  theexamina-  Wood  v.  Hin. 

•  .  7  W    3  B  H.. 

tion  of  any  matters  relating  to  the  office  of  school-master;  combcrb.  aaL 

for  when  the  bishop  has  once  granted  his  license,  he  has 

executed  his  authority,  especially  in  this  case,  where  the 

school  was    of  the  foundation  of  Queen  Eliz.  and  the 

king's   chancellor  was  visitor ;    but  they  may  proceed 

upon  the  article  against  him  for  being  drunk,  &,c.  which 

is  contra  lonos  moirs.  + 

In  an  early  case  previous  to  the  statute,  a  sum  was  be-  Atty.  ▼.  L» 
queathed  to  be  laid  out  in  land,  in  trust  for  a  tenant  for     oc  c* 
life,  with  remainders  in  tail,  and    remainder  over  to  a 
charity.    Upon  the  death  of  the  tenant  in  tail  his  widow 
pretended  pregnancy,  and  the  master  of  the  rolls  directed 
4he  master  to  appoint  two  midwives,  who  should  resort 
to  the  widow,  search  her,  and  see  whether  she  was  preg- 
nant or  not,  and  attend  at  the  birth.    The  widow  after- 
wards  seeing  there  must  be  a  discovery,  acknowledged 
before   the  master  that  she  was  not  pregnant,  whereby 
the  charity  was  preserved,     ft  was   the  practice  at  that 
titne  to  petition  for  a  writ  de  ventre  insplciendo.  s  p.  w  sot, ' 

The  true  way  for  an  university  (and  by  parity  of  rea-  Pern  v.  Man- 
soning,  any  other  corporation  having  an  exclusive  juris-  Foitcs.  158. 
diction)  claiming  conusance,  is  by  letter  of  attorney  from  9TV|^nn1"8ao 
the  unrversity  to  claim  it,  and  bringing  the  charter  into  Newton  ▼.Mar- 
court,  and  the  exemplification  of  the  statute  which  con-  Fonesque,  sao* 
firms  the  privileges,  tx>  proceed  according  to  the  civil  law; 
which  the  king  by  his  letters- patent  could  not  do  :  and 
this  may  be  claimed  any  time  in  the  Same  term  as  the  de- 
claration.    The  warrant  of  attorney  is  first  read,  then  the 
claim,  then  the  charter,  ahd  an  exemplification  of  the 
statute  confirming  the   privileges  ;  and  the  declaration  is 
then  produced,  and  afterwards  the  whole  entered  on  the 
roll  and  carried  in. 

Lord  Harthvickesaid,  a  commission  under  43  Eliz.  c.  4.  Ilchester  Case, 

'•  II  G.    '2.    1738. 

niay        Mss. 
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may  be  issued  to  any  borough  or, place,  and  hot  necessarily 
to  the  county  at  large,  for  the  words  of  the  act  are  "  into 
all  or  any  part  or  parts  of  this  realm  respectively j"  and 
there  is  nothing  in  the  act  to  restrain  the  court  from 
granting  it  to  any  particular  place.  The  statute  does  not 
import  and  ought  not  to  be  construed,  that  in  all  cases 
the  jury  must  come  out  of  the  county  at  large  ;  the  acts 
relating  to  the  trials  of  treasons  and  felonies,  and  taking 
inquisitions  thereof,  are  penned  in  much  the  same  man- 
ner with  the  present,  and  in  those  cases  it  is  u&ual  for  the 
jury  to  come  out  of  the  place  where  the  fact  was  done 
Apd  always,  unless  the  contrary  be  enacted,  acts  of  par- 
liament must  be  construed  agreeably  to  the  course  of  the 
common  law,  as  the  statute  de  donis,  and  so  it  ought  to 
be  in  this  case.  The  precedents  show  that  commissioners 
have  gone  to  particular  parts  of  counties,  and  a  series  of 
precedents  makes  the  law,  and  sometimes  where  the  words 
of  an  act  are  contrary,  thereto. 

On  the  question,  whether  a  jury  can  inquire  into  lands 
lying  out  of  the  borough,  the  act  requires  a  jury  t€  of  the 
county;"  and  it  appears  by  Duke  on  charitable  uses,  that 
upon  a  commission  to  the  county  at  large,  the  jury  may 
inquire  into  lands  and  chattels  in  another  county  ;  the 
words,  t€  by  any  other  lawful  ways  and  means,"  seem  to 
mean  a  more  large  inquiry  than  is  warranted  by  the  com- 
mon law  5  and  as  Xp  the  commission,  the  words  directing 
the  inquiry  refer  to  the  charitable  uses,  and  to  the  execu- 
tion of  them,  and  not  to  the  place  where  the  lands  lie. 
These  committees  were  framed,  I  believe,  by  the  officers 
upon  those  of  lunacy,  &c.  which  are  penned  in  the  same 
manner. 

The  act  extends  commissions  to  towns-corporate,  not* 
withstanding  the  saving  clause. 
Mnciicston  t.  '    Jf  the  allegations  of  a  bill  or  information  are  .necessarily 
Blown^  oo*fine< 
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confined)  to  a  trust,  or   secret   trust,  the  interrogating  o  Vet  jun.  sa* 
parttnustbe  construed  according  to  the  alleging  part,     Anlc#  112' 
and  is  not  to  be  considered  more  extensively  than  the  pro- 
positions out  of  which  the  interrogatories  arise, 

A  new  relator  may  be  named  in  the  room  of  a  de-  Attv.  v.  Powel. 
ceased  relator.  lWjrftDu*. 

moot 

Before  inrolment  of  the  order  made,  on  arguing  efr-     luwson  ▼. 
ceptions  to  a  decree  of  charitable  uses,  it  may  be  reheard.    2y  j^f^m. 

If  an  information  is  brought  in  the  name  of  the  attor-      Qu.  i7«s. 
ney-general.  and  it  appears  that  there  is  a  charity  which    s.  c.  «mb. 
the  court  of  Chancery  ought  to  support,  though  the'n-  2     yl\l    l   * 
formation  is  mistaken,  by  praying  such  relief  for  the  B»niardist.  isi. 
charity  as  cannot  be  had,  yet  the  court  will  not  dismiss   a  Vez.  426. 
the  information,   but  will  support  the  charity  in  such    ^"n^  "' 
manner  as  can  be  by  law ;  and  this  rule  was  observed  by 
the  commissioners  for  charitable  uses. 

And  the  court  will  presume  the  charity  to  be  as  there 
stated,  unless  evidence  be  offered  of  the  contrary. 

Where  a  charity  is  so  given  that  there  can  be  no  ob-  3  Bro*n,  166. 
iects  of  it,  the  court  will  order  a  different  scheme  to  be  Al,ty",v'  ?5' 

J  7  lander,  1 790. 

Jaid  before  it,  yet  if  the  objects  may  exist,  though  they  i  Vez.jun.240. 
do  not  at  present  (as  widows,  though  there  are  no  widows 
£t  present  of  the  members)  it  will  not  $  and  if  the  re- 
lator appear  to  have  no  title,  the  court  will  not  make  a 
decree,  but  dismiss  the  information :  costs  cannot  be 
given  out  of  the  charity. 

Upon  a  bill  for  equitable  relief  as  to  a  rent  charge,  nves.jun.3bs. 
with  some  few  exceptions,  all  the  persons  whose  estates  Atty.y. Japk&on, 
are  liable  must  be  brought  before  the  court,  that  complete 
justice  may  be  done,  and  the  question  tried  in  the  pre- 
sence of  all  who  are  interested  5  but  this  rule  has  been 
dispensed  with  under  circumstances  rendering  it  imprac- 
ticable; formerly  it  was  held,  that  no  distinction  ought 
to  be  made  in  the  proceedings  between  a  charity  and  an 

2  o  individual  * 
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individual.  But  at  this  time  it  is  much  too  late,  with 
reference  to  a  great  many  doctrines,  to  insist  upon  that ; 
for  the  court  does  hold  out  relief  to  charities  under 
circumstances  in  which  it  would  not  give  relief  against 
Dvlce,  65.     defendants  in  ordinary  cases.     Ih  the  case  of  a  charity, 

Atty.  v.  Shelly,  ,  ,,      ,  •        «  «    • 

iSalkjtoj.     it  is  not  necessary  that  all   the  terre-tenants  should  be 
brought  before  the  court;  "they  may,  if  they  seek  a  contri- 
u  bution,  undertake  to  make  them  parties  to  the  infor- 
"  mation,  or   help  themselves  by  such   course  as  they 
"  think  fit."     The  principle  here  asserted  is,  that  prima 
facie,  a  charity  may  sue  without  making  them  all  parties. 
x  i  P.W.fte*  But  see  Attorney  v.  Wyburgb*     Upon  a  plea  in  abate- 
ment  it  is  not  necessary  to  point  out  the  parties  by  name; 
it  is  enough  if  the  objection  points  out  who  the  indivi- 
duals are  by  some  description,  enabling  the  plaintiff  to 
make  them  parties— merely  referring  generally  to  houses 
in  London,  not  particularly  describing  them,  the  site  of 
which  may  now  perhaps  be  part  of  the  king's,  highway, 
does  not  sufficiently  point  the  attention  of  the  relators  to 
the  individuals  to  be  brought  before  the  court  :  yet  if  it 
is  left  uncertain  what  are  the  lands  and  houses  charge- 
^  able,  together  with  those  which  are  the  objects  of  the  in- 
formation, though  they  may  have  been  purchased  with- 
out notice,  lost,  or  are  incapable  of  being  distinguished, 
the  court  will  go  on,    but  will  endeavour   to  aid  the 
other  persons  who  are  brought  before  the  court ;  not  dis- 
missing  the  information,  but  by  inquiries,  if  any  fair 
hopes  can  be  entertained,  endeavouring  to  bring  them 
ultimately  before  the  court,  if  it  can  be  ascertained  that 
they  are  not  lost,  or  are  capable  of  being  distinguished. 

The  court  has  gone  a  great  way  in  relieving  against 

want  of  form  and  mistakes  in  pleading  as   to  charities. 

Ibid.  a;i.      And  in  such  a  case  as  that  suggested,  the  court  will  inquire, 

whether  the  defendants  are  liable  3  whether,  if  liable,  the 

-  court 
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court  will  charge  them,  and  leave  them  to  a  new  suit 
with  the  other  terre-tenants,  or  first  deciding  that  those 
lands  were  chargeable  will  direct  inquiries ;  whether  any, 
and  what  other  lands  are  chargeable  with  them,  and  will 
not  atop  for  want  of  parties,  it  is  better  so  to  do,  for 
otherwise  the  information  ought  to  be  dismissed. 

On  a  devise  of  real  and  personal  estate  to  St.  Bartholo-  £j?*\  "^ 
may's  hospital,  the  governors  and  the  next  of  kin  agreed    field,  17A. . 
to  divide  the  property*  rather  than  agitate  the  question 
of  mortmain  j  and  this  agreement  was  confirmed  by  a 
decree,  although  the  hospital  took  3-4>ths  and  the  next  of 
km  l-4tb. 

But  in  a  modern  case,  the  court  refused  to  act  under  an  o  Vez.jun.  *ss. 

.  Atljr.  ▼.  Hewit, 

*  Ward  in  a  charity  cause  without  the  consent  of  the  at*  1804. 
torney -general,  or  a  reference  to  the  master,  to  see  whe-, 
|hcr  it  was  for  the  benefit  of  the  charity  5  observing,  that 
in  these  cases,  where  the  information  cannot  be  filed 
without  the  consent  of  the  attorney-general,  the  principle 
requires  his  authority  and  consent  throughout.  And  a 
motion  was  afterwards  made,  with  the  consent  of  him 
and  the  other  parties,  for  an  account,  and  for  liberty  to 
lay  evidence  before  the  master,  not  only  as  to  the  ma- 
nagement of  the  estate,  but  also  of  the  charity  in  que** 
Uon  by  the  relators. 

If  trustees  have  a  discretion  to  apply  the  profits  of  their   a  Vec.  359. 
lands  to  repair  a  road,  the  court  will  not  interfere,  unless  sctwi,  f^T 
they  have  acted  dorruptly,  but  will  dismiss  the  informa*     Ante?  500# 
tion. 

Where  an  original  deed  vested  in  the  parishioners  and  14  Ve*  jno.  7. 
inhabitants  of  a  parish  the  right  of  nomination  to  the  A"omteNu!o7. 
curacy,  those  persons,  like  all  other  ce&tuys  que  trust  en- 
titled to  the  beneficial  interest,  have  the  right  to  call  upon 
the  trustees  in  the  court  of  Chancery;  and  it  is  merely 
the  ordinary  case  of  a  ctstuy  qu$  trust  of  an  advowson, 

2  o  2  calling  N 
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calling  upon  the  trustee  to  present  upon  his  nomination. 
The  curate,  when   nominated,   is  entitled  to  a  stipend ; 
and  Lord  Hardwicke's  opinion  is  clear,  that  as  far  as  the 
title  to  that  liquidated  stipend  is  in  question  it  is  in  the 
nature  of  a  charity :  with  regard  to  which  there  is  a  right 
in  the  attorney-general  to  sue.    There  is  an  intimation 
in  1  Yezey,  43.  Attorney  v..Par&er,  and  the  fact  is  un- 
questionable upon  Lord  Hardwieke's  note,  that  bis  lord- 
ship   had   considerable    doubt,   whether  regarding  the 
parishioners  and  inhabitants  whoever  answer  that  de- 
scription, as  cestuys  que  trust  of  the  rectory  having1  a 
right  to  nominate  the  curate,  that  is  a  title  so  much  in 
the  nature  of  a  charity,  that  the  party  would  have  a  right 
to  sue  in  the  name  of  the  attorney-general :  upon  the  same 
principle  as  the  opinion  expressed  in  Attorney-general  v. 
Hewer,  8  Vern.  387  ;   where  the  court  said,  that  not 
being  a  free-school  was  not  a  charity :  and  then  the  pro- 
ceeding in  the  name  of  the  attorney-general  was  wrong; 
and  if  the  inhabitants  were  cestuys  que  trust,  it  ought  to 
be  by  bill. 

Atty.  v.  Found-     On   a  motion  for  an  injunction  to  restrain  the  go- 
1793.    P    'vernors  of  the  Foundling  hospital  from  building  and 

a  Vez  'jun^ia   making  bricks  on  their  own  estate,  on  the'ground  of  its 
S.  C         affecting  the  salubrity  of  its  situation  and  the  health  of 
the  children  educated  there,  and  was  in  some  other  re- 
spects a  deviation  from  the  strict  rules  and  object's  of  the 

a  Vera.  397      ck*fity,  was  stated,  on  all  which  the  court  might  enjoin, 

1  Vez.  534       as  in  the  case  of  Sut ton  Colefield,  &c.  Ante.  514. 

aVez.J05.551.        TJ  ..  n  •"!    u     v    j    '  it       . 

Duke,  69.  Lord-commissioner  Eyre  said,  he  had  not  a  doubt  that 

» 

die  court  had  a  jurisdiction  over  charities,  and  that  where 
they  are  founded  in  charters  or  by  act  of  parliament,  and 
a  visitor  appointed,  or  where  trustees  or  governors  abused 
their  trust,  the  court  could  take  notice  of  such  abuse; 
not  in  the  character  of  a  charity,  but  as  an  abuse  of  a 

trust; 
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trust ;  but  that  where  the  management  of  a  charity  wa$ 

entrusted  to  managers  and  guardians  by  the  charter  or 

act  of  parliament,  such  governors  had  a  right  to  exercise 

their  discretion 5  and  that  as  to  opinion,  although  the 

court  should  be  of  a  different  one  from  such  governors, 

it  would  not  set  up  that  opinion  against  the  discretion  of 

the  trustees,  and  referred  to  Rex  v.  Middleton  ;  and  the  2  Vez.  197. 

other  lords-commissioners  Concurring,  the  motion  was 

refused. 

The  civil  law  preferred  charity  legacies  to  others ;  but  1  Vera.  930. 
in  equity  all  are  equal— all  abate  alike  in  case  of  deficiency  ikmdTeM, 
of  assets— all  have  the  like  interest  for  delay  of  payment 
after  one  year  from  the  testator's  death,  unless  a  particu- 
lar time  is  prescribed  by  the  will  for  payment,  and  the 
court  will  not  grant  an  injunction  for  a  charity  legacy  in 
case  of  deficiency  of  assets. 

The  court  of  Exchequer  refused  to  stay  proceedings  on  AttY- v-  Nonfa. 
an  information  by  the  attorney- general  at  the  relation  of  1799. 
a  corporation,  upon  an  affidavit  made  by  two  of  the  de» 
fendants,  that  one  of  the  relators  had  acknowledged  that 
it  was  brought  without  his  privity  or  consent;  for  this 
might"  be  a  reason,  if  the  relator  applied  himself  for 
striking  his  name  out,  but  no  reason  for  delaying  the  re3t 
of  the  relators.  And  upon  the  defendant's  praying  a  de* 
dimus  to  answer,  the  plaintiffs  immediately  craved  an  * 

injunction,  according  to  the  prayer  of  the  information, 
which  was  to  injoin  them  from  misapplying  money  re- 
ceived for  the  benefit  of  the  corporation,  which,  though 
special,  was  granted. 

The  master  reported  a  proposal  for  the  purchase  of  land*  *  Vez.  219. 
for  a  charity,  but  it  was  not  decreed. 

The  testator  having  devised  for  a  charity  a  copyhold    9  At*.  497. 
estate,  which  he  had  surrendered  to  the  use  of  his  will,  ***„*****• 

8  o  3  and 
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and  had  signed  Some  but  not  the  latter  thee**  of  his  will, 
without  toy  attestation,  this  was  held  to  be  a  good  ap- 
pointment for  the  charity  under  the  49d  Eli**  as  to  the 
•  Atk.  ul    copyhold  estate. 

The  statute  of  mortmaitrhas  not  abrogated  the  statute 
s  Vcz.  *»s.   of  frauds. 

Where  a  visitor  i$  appointed  by  the  statutes  of  any 
college,  there  a  commission  under  4S  Eli*,  cannot  issue* 
s  Vcs.*s8~9.  but  it  is  otherwise  of  any  collateral  charity.   ~ 

There  is  no  technical  form  of  words  for  granting  the 
visitatorial  power,  and  it  may  be  divided*    The  vesting 
the  legal  estate  of  a  charity  in  its  governors  does  not  ex- 
clude them  from  being  visitors,  as  where  they  are  to  n> 
s  Vcz  jtm.547.  ceive  its  revenues, 

E*P  u!o4?ann*  ^ne  l°rd-chancellor  as  exercising  a  visitatorial  power 
for  the  crown  of  a  royal  foundation,  has  no  power  to 
tax  the  bill  of  costs  under  proceedings  before  bkn  relative 
thereto :  for  this  is  not  a  proceeding  either  at  law  or  in 
fcquity.  The  visitatorial  authority  might  have  been  vested 
in  a  bishop.  This  is  not  before  the  lord -chancellor  as 
exercising  his  equitable  jurisdiction*  The  proceedings 
contemplated  by  the  statute,  2  Geo.  II.  c«  28.  s.  22.  are 
proceedings  in  a  court  of  law  or  of  equity.  It  is  not  in 
the  court  of  Chancery  that  the  king's  visitatorial  power 
is  to  be  exercised,  ft  is  by  the  lord-chancellor  5  and 
therefore  not  within  the. act.  Order  for  taxing  discharged* 

pV**iisa.  *2*'  *n  cnar^y  cases  *nc  court  °fkn  glvCB  **  relators  costs 
beyond  the  taxed  costs,  as  in  Attvfney^gmend  v.  Taglort 
Twisden  v.  Adams >  (Scm 

isVfc*.  jun.5S*.%  jt  is  too  much  to  say  the  charity  estate  is  tm  be  re- 
dressed at  the  expence  of  those  who  seek  to  redress  it 
The  consequehce  would  be,  that  ail  charities  would  be 
for  ever  liable  to  abuse  without  redress. 

if 
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If  trustees  suppress  or  conceal  any, evince  relative  to  3  Br.  P.  c.  377- 

•  •  *  1913 

the  charity,  they  are  liable  to  costs  of  suit. 

Where  th*  founder  of  *  charity-school  had  appointed,  1  Br.  439. 
that  when  his  trustees  shpuld  he  reduced  to  two,  those  1765. 
survivor*  should  nominate  others  "  being  inhabitants  of 
Great  or  little  Bleucpwe :"  the  objection  was,  that  they 
were  not  inhabitants  of  either  place ;  and  Lord  Thurlow^ 
chancellor,  said,  there  should  have  been  evidence  tha( 
there  were  proper  persons  in  Blencowe  to  be  trustees? 
lad  th*t  the  survivors  neglected  them. 

The  general  rule  that  a  mere  witness  cannot  be  made  uVes.jua.240. 
a  defendant,  has  beep  relaxed  in  the  case  of  a  corpora-    centum 
tion,  as  in  that  instance  the  answer  is  not  put  in  upop    <>f  Chippen- 
oath*:  therefore  an  answer  is  required  from  some  persoq 
capable  of  mftkipg  a  full  discovery,  as  the  agents  or  ser- 
yapts  of  the  corporation.    The  rple,  however,  is  relaxed  wych  ▼• Meal* 
only  to  that  c*tept ;  the  perspn  from  whom  the  discovery 
is  sought,  by  picking  himself  3  defendant,  piust  have 
been  in  p  situation  of  confidence,  (enabling  him  to  make  v 

t  disclosure,  for  jhp  truth  of  which  the  court  canpot  have 
tbe  security  usually  taken  froip  the  defendants  thern- 
selves.  The  exception  to  tfie  rule  js  pot  applicable 
to  liny  other  character  or  relation  of  the  corporate 
body.  Individual  members  of  a  corporation  are  nojt 
proper  defendants ;  tfoeijr  answer  cappot  be  read  against 
ih*  co-defendant  the  corporajtiop ;  por  can.  there  be 
*ny  decree  againpjt  tfreip:   the  decree  must  be  piade 

•gains*  tfa*  corporation,  pot  against  the  individual 
members* 

A  demurrer,  ou  the  grpund  that  the  discovery  would 
subject  the  defendant*  to  penalties,  might  certaijoly  he 
good  (to  discovery  only  >  but  that  is  not  a  favoured  ground    * 
pf  demurrer,  and  may  be  waved ;  *nd  if  pot  put  upon  the 
record,  the  (Lefendaat  cannpt  afterwards  insist  upon  it 

%  o  4>  arc 
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ore  temis ;  of  which  there  is  no  instance.     A  demurrer 
3  P.  W.  348.     Qre  tenus  must  go  to  the  whole  discovery. 

In  the  jcase  of  a  charitable  trust,  Could  individual 
members  of  a  cprporation,  charged  with  misconduct, 
shelter  themselves  from  answering  upon  oath,  by  put- 
ting in  an  answer  with  the  rest  of  the  corporation  under 
seal  ?  The  case  cited  from  2  Vernon,  S80.  is  one  of  the 
many  bad  cases  in  that  book.  It  has  never  been  held 
that  a  demurrer  will  hold  on  the  ground  that  the  de- 
fendant is  charged  with  that  which  may  at  law  be  term* 
ed  a  conspiracy  c  if  such  strictness  were  to  prevail,  there 
would  be  an  end  of  discovery  in  equity,  whenever  thert 
were  two  defendants :  by  allowing  the  Jeqiurrer  pre  tenus, 
the  jurisdiction  would  be  destroyed. 

Persons  standing  in  a  situation  in  which  all  that  the 
oourt  can  demand  is  their  testimony  in  a  cause,  are 
not  to  be  made  parties;  but  this  is  a  rule  admitting 
Ibid.  9«?.  exceptions :  in  some  cases  in  which  arbitrators  may 
be  made  defendants;  in  others,  wherein  attoroies 
who  prepared  deeds,  though  they  have  no  interest  to 
convey,  give  up,  or  receive,  may  be  parties  j,  and  un- 
questionably the  practice  is  settled,  admitting  an  excep- 
tion in  the  case  of  a  corporation,  whose  officers  and 
servants  are  made  parties. 

A  corporation  not  called  upon  to  give  any  aceount  of 
corporation  property  or  revenue  as  such,  but  happening 
*  in 'their  corporate  capacity  to  be  trustees  for  a  charitable 
purpose ;  entrusted  in  that  corporate  capacity  with  the 
management  of  certain  property ;  clothed  with  a  trust 
for  the  maintenance  of  a  schoolmaster;  and  having  the 
power  of  nominating  and  dismissing  him  at  their  will 
and  pleasure :  a  corporation,  as  an  individual,  with  such 
a  power  over  an  estate  devoted  to  charitable  purposes* 
WQpW  be  compelled  to  exercise  that  power,  not  accord* 
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ing  to  ihe  discretion  of  the  court,  but  not  corruptly. 
A  trustee  of  either  description,  a  corporation  or  an  indi- 
vidual, cannot  be  permitted  to  act  corruptly  in  the  exe- 
cution of  the  trust :  as  by  dismissing  a  servant  for  voting 
at  an  election  different  from  themselves,  by  which  the 
individuals,  exercising  the  power  as  members,  made  the 
corporation  the  instrument,  of  such  corruption.  The 
court  will  entertain  in  such  cases  a  bill  against  the  indi- 
viduals for  a  discovery  whether  there  was,  through  their 
means,  such  an  abuse  of  the  discretion  vested  in  the  cor- 
poration  as  trustees,  as  the  court  can  reform,  and  will 
call  upon  them  lor  an  answer. 

The  case  in  1  ¥ernons  117.  though  very  strong,  do«s 
not  in  its  language  go  further  than  the  principle  of  tjiat 
in  3  P.  W.  310.  Wycb  v.  Meal,  determined  by  Lord 
Talbot,  would  extend.  What  particular  circumstances 
could  authorise  the  court  to  order,  that  besides  the  clerk 
of  the  county,  such  principal  members  as  the  plaintiff 
should  think  fit  should  answer  upon  oath,  is  not  clear  > 
but  the  principle  may  have  been,  that  an  individual 
corporator,  whose  estate  was  charged  with  a  rent  to  a 
charitable  use,  of  which  the  corporation  had  the  manage* 
nient,  had  obtained  possession  of  a  deed,  and  had  de- 
stroyed or  cancelled  it ;  npon  an  information  for  having 
the  estate  properly  administered  by  the  corporation  as 
trustees,  it  would  be  perfectly  competent  to  call  upon 
the  mayor,  if  he  was  the  individual  implicated  in  that 
conduct,  not  only  to  answer  with  the  rest  under  their 
common  seal,  but  also  to  answer  as  to  the  circumstances 
relative  to  that  deed,. supposed  to  be  in  his  hands. 

The  reason  for  making  the  clerk  or  officer  a  party,  is, 
that  generally  he  is  the  person  who  can  give  the  inform* 
ation. 

In  the  case  of  Steward  y.  JS.  J.  Co.  (2  Fern.  380.) 

Lord 
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Lord  Eldon  said,  he  suspected  a  misprint.  As  it  stands, 
that  the  demurrer  was  allowed,  without  putting  them  to 
answer  to  matters  of  fraud  and  contrivance,  it  is  non- 
sense; but  if  it  is  read,  that  the  demurrer  was  disallow- 
ed, with  liberty  to  insist  by  their  answer,  that  they 
should  not  answer  the  charges  of  fraud  and  contrivance, 
it  is  intelligible.  As  it  stands,  he  could  not  understand 
it,  unless  the  argument  can  be  maintained,  that  the  de* 
murrer  was  allowed  ;  as  otherwise  they  would  be  put  to 
answer  those  charges. 

The  next  case  of  Wijcb  v  Meal  (3  P.  W.  310.)  for* 
nishes  the  principle  the  plaintiff  was  entitled  to  a  dis- 
covery of  the  matters  charged  by  the  bill.  Supposing 
the  bill  to  be  true,  there  would  be  gross  failure  of  justice, 
if  the  plaintiff  cannot  have  a  discovery  of  them.  If 
the  principle  of  convenience  and  inconvenience  pointed 
out  by  Lord  Talbot,  and  the,  notion  that  by  allowing 
that  demurrer,  there  would  be  a  failure  of  justice,  were 
properly  applied  in  that  case  of  an  officer,  why  should 
they  not  be  applied  in  each  case,  to  determine  whether 
the  court  is  authorised  to  call  for  an  answer  ?  If  such 
a  transaction,  as  this  could  take  place,  and  there  were 
no  remedy,  the  consequence  is  inevitable,  that  every 
corporation,  a  trustee  for  charitable  purposes,  will  have 
the  power  of  eluding  intirely  the  jurisdiction  over  cha- 
ritable subjects. 

These  persons  may,  by  answer,  discover  part,  and 
may  insist  either  in  that  mode,  or  by  demurrer,  thai 
they  are  not  bound  to  discover  other  matters ;  but  the 
plaintiff  may  have  a  chance  of  proving  them  :  and  the* 
might  make  a  case  for  relief.  The  demurrer  was  over- 
ruled, without  prejudice  to  the  defendants  insisting  by 
their  answer  against  making  a  discovery. 

Sir  Vicary  Gibbs,  attorney-general*  has  requested 4he 

following 
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following  rule  lo  be  observed  on  informations  for  cha- 
rities. 1009. 

"  In  all  informations  for  charities,  I  wish  lo  have  the 
draft  of  the  information,  and  a  short  statement,  signed 
by  the  counsel  who  drew  the  information,  of  the  object 
of  it,  and  an  assertion  that  he  conceives  the  case  stated 
to  be  a  case  in  which  an  information  ought  to  be  filed, 
and  for  what  reasons.  If  the  information  seeks  to  im- 
peach the  conduct  of  trustees  of  charities,  I  shall  expect 
persons  to  be  assured  that  the  relators  are  of  property  to 
answer  costs,  and  that  the  charges  against  the  trustees 
are,  according  to  their  belief,  true,  I  shall  also  expect 
to  be  informed  whether  any  applications  have  been  made 
to  the  trustees,  stating  the  grounds  of  complaint,  and 
desiring  them  to  reform  the  abuses  complained  of,  if 
in  their  power.  And  if  from  circumstances  such  an. 
application  to  trustees  shall  be  deemed  improper,  I  shall 
expect  to  have  stated  to  me  the  reasons  for  conceiving 
such  application  improper." 

In  cases  where  the  purposes  of  a  charitable  institution 
fail,  the  only  means  of  remedying  any  abuse  which  may- 
arise  in  the  misapplication  of  the  trust-estate,  is  by  ia~> 
formation  in  the  court  of  Chancery,,  at  the  relation  of 
some  respectable  person  of  the  county,  against  those  who 
assume  to  be  the  members  of  the  society,  corporation,  or. 
charity  in  question,  individually,  as  well  as  against  the 
corporation  by  its  corporate  name,  praying  an  account  of 
its  revenues,  and  that  a  proper  scheme  may  be  laid  before 
the  court,  and  adopted,  for  applying  the  revenues  to  such 
puipoces  as  should  be  consistent  wkh  the  intention  of  the- 
donors  of  the  charitable  estates,  as  far  as  circumstances 
will  admit)  and  if  there  is  a  county  hospital,  the  appUca* 
tion  of  the  reversions  tp  the  support  of  that  hospital  may  A  H. . 
probably  be  deemed  a  proper  application.  Woo. 

sx        Ante*  334* 
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f^f^'w??*'  0°  an  application  for  a  rule  lo  search  the  books  of  an 
i* Jane,ibw.  eleemosynary  corporation,  established  for  relief  of  the 
poor  of  Norfolk  and  Suffolk,  in  order  to  obtain  evidence 
to  maintain  an  action  for  a  sum  advanced  to  replenish 
the  fund 3  of  the  charity,  the  court  declined  to  stretch  its 
authority  so  far,  unless  it  were  shewn  that  by  the  charter 
of  incorporation  such  a  right  was  reserved.  Rule  re- 
fused* 


CONCLUSION. 

I  shall  here  close  my  researches  on  this,  to  me, 
very  interesting  subject:  it  has  afforded  me  no  small 
extent  of  grateful  pleasure  to  have  been  enabled  to  en- 
large my  former  publication  with  many  additional  cases,' 
and  much  new  matter,  and  also  to  have  been  led,  in 
some  instances,  through  the  ground  which  I  had  already 
trod,  and  to  have  examined  by  the  way  some  of  the  more 
remote  parts  of  the  fabric,  which  I  had  then  over- 
looked. 

The  remnants  of  ancient  adjudications  in  the  courts 
of  English  jurisprudence,  form  the  basis  of  a  superstruc- 
ture, which  will  never  suffer  by  the  mouldering  incur- 
sions of  time ;  nor  will  the  lustre  of  their  justice  and 
equity  ever  be  obscured  by  the  varying  successions  of 
political  governments,  or  the  more  rapid  fluctuation  of 
human  councils.  If  the  student,  to  whose  inspection 
this  work  is  submitted,  will  embrace  with  ardour  the 
lot  to  which  his  labours  are  devoted,  he  will  find  his 
energy  increase  in  every  stage  of  his  progress,  for  his 
earliest  axioms  will  be  proved  to  his  conviction — his 

principle* 
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principles  will  bo  enlarged  upon  incontrovertible  au- 
thority— and  his  future  eminence  will  be  erected  upon 
a  security  which  will  reward  him  with  the  best  honours 
of  his  country  ! 

If  I  have  omitted  or  misstated,  I  shall  be  obliged  by 
correction;  if  my  labours  shall  be  accepted  as  useful,  I 
hall  be  grateful  for  the  acknowledgement ;  and  if  the 
profession  in  general  will  be  pleased  to  assist  them,  I 
shall  esteem  myself  as  highly  favoured,  as  I  have  been 
already  by  their  recent  communications. 


ADDENDUM. 

Since  the  preceding  sheet  was  printed,  in  which  Page  48*. 
the  bill  for  extending  the  exoneration  of  land-tax  is  no- 
ticed, the  act  has  passed,  viz,  on  3d  June,  1809,  where- 
by  the  act  of  46  Geo.  III.  is  recited,  in  pursuance  of 
which,  the  special  commissioners  acting  under  the  great 
seal,  have  exonerated  1 263  small  livings,  and  203  chari- 
table institutions,  whose  clear  annual  amount  did  not  ex- 
ceed 1 50l.  and  the  annual  land-tax  so  discharged  amount- 
ed to  56701.  6s.  3jd.  And  in  order  to  extend  the  benefit 
to  others,  whose  annual  income  does  not  exceed  1501.  it 
is  enacted,  That  the  commissioners,  within  IS  calendar 
months  from  the  passing  of  this  act,  may  direct  the 
exoneration  of  the  land-tax /in  the  manner  prescribed  by 
46  Geo.  III.  provided  the  whole  do  not  exceed,  including 
the  above,  the  sum  of  SOOOl. ;  similar  memorials  to  be 
transmitted  to  them,  verified  as  they  shall  direct  :  and 
certificates  signed  by  two   commissioners  of  land-tax,   . 

within 
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within  12  calendar  months.  The  certificate  of  efconera* 
tion  is  to  be  indorsed  on  the  certificate  of  the  commis- 
sioners of  land-tax,  and  the  lands  therein  mentioned 
will  be  discharged  from  such  land-tax,  and  all  further 
assessments  thereof,  from  such  quarter-day  of  payment 
of  the  land-tax,  as  shall  next  precede  the  day  on  which 
such  certificate  shall  be  left  at  the  proper  office  for  re- 
gistry of  contracts;  where  the  registry  shall  be  made 
gratis,  and  a  duplicate  thereof  shall  be  issued,  and  the 
copy  of  such  registry  signed  by  the  registrar,  shall  be 
allowed  in  all  courts,  8cc.  as  good  evidence  of  such  certi- 
ficate, without  any  stamp-duty. 

The  special  commissioners  arc  to  lay  a  state  of  their 
proceedings  before  parliament  before  the  end  of  the  session 
of  1811. 

All  deeds  not  hitherto  in  rolled  or  registered,  pursuant 
to  the  preceding  acts  of  redemption  of  land-tax,  shall  be 
valid  if  inrolled  within  12  months,  and  all  the  provisions 
of  the  former  acts  are  retained. 
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lege, 3 1 8 

Andrew,  St.  Hoi  born,  charity  sohool, 
3  GO 

Anne,  Ql.  relinquished  tenths,  75 

>*s  bounty  founded,  75 — Takes 
lands  and  purchases  land-tax,  78-— 
Of  legacies  to,  181 -Why  void,  184 
-•-Account  of  exemption,  377 

Annuities 


370 


INDEX. 


Annuities  formerly  not  in  mortmain. 
18 — If  devised  over  void,  145— 
Bequeathed  to  churchwardens  for  a 
family  vault,  H/-8-r-To  educate 
hoy*>  14y—  Different  from  a  rent- 
charge,  15D — Out  of  personal  es- 
tate good  to  a  charity,  15/,  211  — 
secured  on  lands,  "  or  otherwise," 
good,  174,  1  // — to  a  minister  vest- 
cd  in  land,  ISt-,  l«?3  —  The  lands 
not  discharged,  although  there  re- 
main no  object  for  the  charity,  505 
—  But  if  gran  ted  after  objects  ceas- 
ed, 340 

Appointment  referred  to  but  not  found, 
257,  266,  276— Under  43  Eiiz. 
1 06 —Whether  in  a  visitor  or  the 
court,  423 

Apprentices,  their  binding,  68  — Fees 

•  to  be  paid  to  the  parson,  /0  —  Duty 
on  binding,  503 — As  from  a  public 

.    charity,  503 

Ascetic*,  5, 7 

Assets  of  marshalling.  SeeMarshalling 

Athanasius,  St.  5 

Attorney-general,  his  office  as  to  cha- 
rities, 23/.  See  Practice 

Augmentation  of  livings,  estates,  &c. 
See  Extension,  Adiowton — Of  uni- 
versity, a  gift  for,  is  a  charitable 
use,  207*—  Of  livings,  another  cha- 
rity substituted,  353 

Augustine,  St.  a  benedictine,  8 

Aurengzele,  his  saying  relative  to  hos- 
pitals, 10 

JBanchor  monastery,  5 

Baptists  tolerated,  bequest  for,  good, 


Barrow,  J.  his  legacy  for  small  gifts, 
281 

Bath  infirmary,   355— May  take  in 
mortmain*,  365,  373 

Beadsmen,  what,  445,  448 

Beard,  Mrs.  her  bequests  for  poor  of 
Chester,  Sec.  29 1 

Becket's  shrine,  its  produce,  29 

Bedford  level,  71—' Lea^s  registered, 
444 

— — —  school,  400 

Benedictines,  the  earliest  order  in  Eng- 
land, S 

Bequests  without  notice  of  a  charita- 
ble use,  66 — One  depending  upon 
another,  and  that  void,  168— If 
two-fold,  one  lawful  and  the  other 
unlawful,  executors  may  execute 
the  former,  1/5 — If  more  than  ade- 
quate, 187  — Ambiguities  supplied, 
228 — Ovec,  of  what  a  testator's  son 
should  die  possessed,  240— To  the 
cjiurch,  240— To  the  poor  of  the 
parish,  240— To  a  charity,  the  dis- 
position must  be  irhthat  mode,  311 
—To  a  college,  for  a  purpose 
not  effected,  3 19 For  distribu- 
tion of  books,  279 For  a  ward, 

264 

Bethlem  hospital,  300 

Bevan,  Mrs.  her  will  for  Welch 
schools,  128 

Blind  persons,  charity  for,  294,  and 
seq. — No  hospital  for,  295-7 — 
School  for,  in  St.  George's  Fields, 

298 At  Liverpool,  298— —At 

Edinburgh,  299 At  Norwich, 

299 
Bolton  school,  417 

Boob 
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fiools,  Bradley's  legacy  for,  279 

StitaJEcclesi*,  67 

Botanic  garden, within  the  statute,  123 

Bounty,  if  personal  to  trustee,  whe- 
ther within  the  statute,  104—  Whe- 
ther connected  with  c Irritable  use, 

195 
Boyle,  Horn  RobU  his  will,  305 

« 

Bowles,  Wm.  his  will  to  purchase  and 

build,  220 
Bread-street  ward,  legacy  for,  264 
Briages, legacy  for  building,  121 
Browns,  John,  will  for   Essex-street 
chapel,  and  academy  at  Hackney, 
158 
Browne,  Wm.  will  for  Winton  col- 
lege, 3  61  . 
Building,   not   necessity  when,  130, 
132,  140— On  ground  already   in 
tnortmdin  good,   166-7 — To    pur- 
chase for  building  bad,  1 66-7—- A 
chapel  void  as  to  the  minister,  168 
—A  church,  180 —Legacy  for,  213 
—On  ground  hired,  not  purchased, 
921 — A    parsonage,  224 — Or  an 
alms-house,  231 


.*  •  * 

Cam,  Mrs.  her  will,  discretion  to  tttU* 

tees,  250 

Canal  shares,  void  legacies  to  chari- 
ties, I/O 

Canterbury  hospitals,  241 

Caroon  house,  243 

Century,  the  15  th,  deplorable  state  of 
the  faith,  23 

Cestuy  que  use,  not  in  esse,  210 

Cestny  que  vie,  458 

Chancery,  its   extensive  jurisdiction, 

2p 


2Q7 — Antiquity,  212— In  case  of 
uncertainty,  278  —May  remove 
trustees,  421 

Chantries,  what,  33 — Sale  of  them 
how  applied,  33 

Chapman's  will,  for  boys  at  Raven* 
stoke,  187 

Charges  on  land  void,  156 — When 
first  applied,  360 

Charitable  vac  defined,  $9 — Beyond 
relief  of  the  poor,  93 

CharitabU ?  corporation,  its  history,  521 
.     ■  donations  in  general,  of  re* 
gistring,  555 

Charity,  the  first  distribution  of,  4— 
Of  those  settled  in  Elizabeth's  time, 
57 -Defined,  60,  121— Placed  on 
real  estate  cannot  subsist,  130— 
Always  supported  by  the  court,  13S 
—If  illegal,  261—  Since  Elizabeth, 
protected  by  statute,  64 — Legacies 
for,  preferred  .formerly,  67— May 
be  improved  not  changed,  144— 
Legacy  to  one  which  had  ceased, 
158, 354— In  place  of  specialty  ere* 
ditors,  362—If  illegal,  261—  If  su- 
perstitious, 262— The  tenia  is  not 
too  general  to  throw  out  a  charita- 
ble  bequest,  266,  270— Defined, 
283*  5*  9— If  no  objects,  304— » 
When  lands  revert  to  the  crown, 
38% — If  its  institution  be  subse- 
quent to  a  will,  cannot  take,  552 
—Public  and  private,  distinct,  553 
Charles  L  augmented  the  bishoprics, 

Charles  £f.  his  letters  missive,  412 
Charters^  their  objects,  48  —  Defective 
as  to  succession  and  election,  400 

CharterJuwti 
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Charter-house.     See  Sutton* t  hospital 

Chelsea  college,  79 

Christians,  distinction  between  vulgar 

and  ascetics,  5 
Christianity s  primitive  state  in  Europe, 

3  —  Promoted  L\  charities,  4  . 
Christ's  hospital,  trustees  for  Hei!-er- 
ington's  charity,   294  —  Its  a6rec- 
ment  with  the  City,  531 
Counting,  a  pa:  ticular  version,  5 1 3 
Churches,   onion  of,   72 — Their  in* 
creasing  splendour.  7 — The  like  in 
temp.  Edward    I    14— Legacy  for 
building  one,  I69 
Churchwardens  take   goods   for  the 
church,  07—  Duty  as  to  poor  ap- 
prentices, 70 «—  Not  a  corporation  to 
take,  148 
Churchill,  Jane,  her  will  for  Bath  In- 
firmary, &c.  3S5 
Circumspecte  agatis,  17   18 
Clement  VII   offered  dispensation  to 
Henry  VIII.  ground  for  the  reform- 
ation, 25 
Clergy,   their  first    government  and 
settlement  in  England,  4 — Their  or- 
ders, 8— Legacy  for,  279 
Coke,  M.  P.  for  Derby,  sent  to  the 

Tower,  97 
Colleges  not  within  43   Eliz.  200 — 
Devise  to,   maintained,  388— Are 
legal    corporations,   401  —Are  all 
corporations,  409^— Their  leases  45 1 
Commissions  of  inquiry  of  abuses,  54, 
57 — For  charitable  uses  quashed, 
424 
Coning9 s  will  for  repairing  a  ohapel,224 
Congregational  courts,  22 
Consistory  courts,,  23 


Contract,  if  void,  cannot  imply  agree- 
ment to  give  up  a  former  contract, 
437 
Conveyance,  a  defective,  rectified,  385 

— Oflandbof  trustees,  54,  98 
Copyhold  lands  devised   not    surren- 
dered, S4,  100,  197,  211 
Coram,  founder  of  Foundling  bosp.374 
Cornwall,  duchy  of,  granted  to  Priuce 

of  Wales,  346 
Corporations  defined,   47$    395— In- 
fraction of  their  laws  not  criminal, 
48— If  nude  trustees  the   tra%u>is 
not  defeated,  when,  250 — If  no  ob- 
jects remain,  341 — If  dissolved  do 
the  lands  revert,  342,  351 — A  ma- 
jority   of    members  necessary  for 
leases    or    election,    344 — Cannot 
change  the  number  of  members  for 
courts,  417 — A  conveyance  to  of- 
ficers of,  rectified,  385 — Powers  to 
them  vest  in  successors,  396  — For 
charity,    401 — Under    control    of 
Chancery,  414 — Their  tenancy  de- 
termined on  notice  to  officers,  441' 
Courts,  extent  of  jurisdiction  in  cha- 
rity cases,  265 — Where  trustees  are 
dead,  27 1 — In  general  cases,  282 
In  good  or  bad  administration  of 
trusts,  289 — Have  not  executed  a 
trust  unless  defined,  288 
Crocherode,  Mrs.  her  unlimited  trust, 

282 
Creating  or  founding,  215 
Crown,  when  it  has  the  right  ef  dis- 
posing of  a  charity,  34 — As  to  super- 
stitious uses,  3f5,  37 — Power  of  par- 
don, 49,  296 — Protects  charities, 
as  parens  patriae,  56 — Its  dispensing 

power, 
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power,   74— Whether  it   has   the 

disposal  on  I  he  death  of  a  trustee, 
2)4 — Or  when  the  object  is  point- 
ed out,  254—  Has  a  superintendence 
over  all  charities,  255— When  it 
disposes  of  a  charily,  253  to  201, 
2?:  9,  289— Not  if  the  charity  be 
illegal,  261 — Whether  L«uds  grant- 
ed by,  revert  to,  on  failure  of  the 
charity,  345 — Issues  lett.r*  manda 
tory  to  Cambr.  412 — Property  be- 
longing to  the  crown,  412 

Crusades ,  13 

Cy  preSy  nature  of  this  doctrine,  122, 
144,211— Its  origin  in  forfiiure,l65 
—  Defined,  238,  311,  312— Lately 
restrained,  264—  Does  not  hold 
when  the  legacy  cannot  be  execut- 
ed, 268 — Where  a  trust  is  clogged 
by  conditions,  321 — How  it  applies 
to  a  legacy  for  specific  gifts  of 
clothes,  &c.  332 — As  to  poor  in- 
habitants, 334 —As  to  apprentices, 
335 — Where  there  remain  naob- 
jects,  336 — Where  the  charity  can- 
not take  place,  390 — Where  it  de-; 
volves  to  the  crown,  412 — Where  a 
hospital  is  ^dissolved,  444 

Dakyn,  Dr.  John,  founded  Kirby  Ra* 

vens worth  school,  424 
Davies,  his  will  to  build  alms-houses, 

231,  and  seq. 
Debts  bequests,  afterwards  ca'led  in, 

197 
Derwentwater  estates  forfeited,  461-3 
Design  of  the  donor  not  to  be  altered, 

240,417 
fjevisem  mortmain  excepted  out  of 

2p2 


the  statute  of  wills,  60— In  Writing, 
61  — Parol,  64-  Of  lands,  99 — 
Within  the  statute  of  frauds,  1 07 — 
Conditional  if  the  estate  be  accept- 
ed the  condition  must  be  fulfilled, 
123— Over,  does  not  defeat  the  life- 
iuteiest,  123 — To  a  corporation 
voiJ,  125 — For  a  school,  bad  as  a 
chatity,  but  good  as  to  the  objects, 
126— Without  building,  126— To 
increase  the  poor  knights  of  Wind- 
sor, 127 — For  intet.ded  uses,  200 — 
Of  lands  altered  afterwards,  205 — 
N-.it  void,  unless  t«»o  obscure,  207 
—  In  futurn  how  taken,  209— For 
erecting  and  building.  215 — To  pur- 
chace  land  for  erecting  and  building, 
226 —Of  real  estate  and  mortgages, 
fall  to  the  crown,  249 

Devolution,  what,  410 

Diocletian's  rescript,  3 

Discovery,  what  defendants  must  an- 
swer, 1 1 4,  and  seq. —Compelled  by 
the  court,  12Q 

Discretion,  unlimitted  to  a  trustee, 
280, 2,  9 —Imports  gift,  308 

Disherison  prohibited,  153 — Intended 

bv  statute,  229 

« 

Disf)t>?i*ifig  power,  73,  95 — Abolish- 
ed, 96—  Revested  in  the  crown  for 
charitable  purposes,  Q7 

Dissenter*,  legncy  to  the  fund  forpodr 
ministers,  247 

Dutrilutitm,  statute  of  itsobject,  187 

Doles  at  a  funeral,  242 

Dawning  ccllege,20 1 — Chartered.  21 4 

Drapers*  company  part- trustees  of 
Stock's  charity,  296 

Druids,  their  influence,  1 

Dulmch 
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Duhtich  college  founded,  71— Its 
leases,  &c.  475— A  resolution  in 
their  minutes  not  a  contract  bind- 
ing, 474 

Ecclesiastical  authority  introduced 
into  Europe,  3 — Ecclesiastical  and 
college  leases,  451 

Sdward  I.  his  desire  to  restrain  the 
clergy,  14—  Introduced  the  statute 
de  religiosis,  15 — The  first  christian 
prince  who  passed  an  act  for  re- 
straints of  the  clergy,  his  ob- 
ject, 1 7 

Edward  VI.  his  act  against  supersti- 
tious uses,  33 — For  uniformity,  33 
—His  measures  for  effecting  the 
reformation,  38 

Jtlbridge's  will,  182 

Elections,  when  of  bad  effect  in  cha- 
rities, 50 

'Mleemosynary  societies,  56,  401,  405, 
407 

ffMxaleth,  Gt.  her  accession  and  con- 
duct oh  receiving  proposals  from 

*  Ph'lip,  41 — Restored  the  reforma- 
tion, 41— Her  charitable  institu- 
tions, 42 — Acts  for  restoration  of 
first-fruits,  49 — For  erecting  hos- 
pitals, &c.  53 

jtmerson's  vv  ill  for  Foundling  hospi- 
tal, 356 

increase  of  rents  retained  by  the  cha- 
rity, 54,  135 — No  resulting  trust 
for  the  heir-at  law,  13? — To  be 
disposed  of  for  she  chaiity,  327 

Endowment  must  p  ecede  the  license, 
sot  always,  208— I*  ejecting,  167* 


Episcopacy  in  America,  Dr.  Seeker's 

legacy  for,  212 
Erect,  construction  of  the  word,  140, 
21 7—To purchase, 225,  (SeeBuild* 
ing)— Does  not  imply  building  or 
purchasing,  but  endowment,  167, 
228 
Escheat  in  default  of  heirs,  410,  412 
The  crown  grants  lease,  #c. 
258 
Estates  first  given  to  the  churches  of 
Europe,  3 — Tail,   how   void  as  to 
charity,  146 — Of  charities  improve 
dently  managed,  460 
Etkelwulptis  grant,  6 
Evanson,  Mrs.  her  will,  552 
Evidence,  rules  of,  as  to  interest  in 
suit,  &c.  of  corporations,  parishes, 
&c.  505,  and  seq. — Under  gifts  to 
parishes  for  clothing,   &c.   50*)— 
Of  freemen,  512  — Inhabitants  re- 
ceiving alms,  512 — Of  witnesses* 
interest,  5 1 3  —  Of  j  udges*  discretion, 
513— How  released,  513— Of  at- 
testing witnesses  to  wills,  515  — 
Statute  of  frauds  extended  o  per- 
sonal estate,  516,  518— Of  nuncu- 
pative wills,  516—  Of  the  number 
called  to  prove  wills,  517 
Exchequer  seal  sufficient  when,  350 
Executor,  how  he  disposes  of  testator's 
bounty,  127 — If  his  name  be  struck 
out,  who  takes,  278 
Exemptions  from  mortmain,  372 
Exhibitions  jpf  one  college  may   be 

transferred  to  another,  323 
Extension  of  a  charity,   140— Of  a 
school,  187 

FaiefaI, 
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Fairfax*  Mrs.  her  will  for  papists, 
163 

Fee-farm  rents  may  be  purchased 
without  license,  72 

Feme-covert,  her  bequest  to  a  charity 
65 

fines,  statute  of,  22 

First-fruits  and  tenths,  40 

For-ever,  how  construed  as  to  perpe- 
tuity, 176 

Forfeitures  concerted  to  evade  Magna 
Charta,  13 

Foundation  of  two  kinds,  202—  The 
first  gift,  203 — Distinct  from  incor- 
poration, 203 

Founder  has  the  right  of  nomination, 
245 — His  power  as  to  visiting,  397 
— See  Visitation 

Foundling  hospital,  356,  374 

Fraud  on  a  charity,  heir  how  far 
liable,  126 

Free  chapels  and  donatives  not  visited 
by  the  ordinary,  415 

Free  grammar  school,  other  languages 
cannot  be  introduced,  142 

Freemen,  not  good  evidence  when, 
512— See  Evidence 

Trend,  Wm.  his  case,  415 

Friars,  their  order,  8 

•Friendly  societies  established,  540 — 
To  be  deemed  public  charities,  541 
Their  rules  how  confirmed,  542 — 
Parochial  settlement,  or  removal  of 
members,  543 — Their  increase,  &c. 
544 — In  north  of  England,  545 — 
At  Horningsham,  548 


General  charity  belongs  to  the  crown, 
257 


General  courts  cannot  give  a  good  title 
to  sell,  156 

Gifts  of  land  may  in  the  donor's  life* 
time,  157 

Glover,  Mrs.  her  will  for  Royston 
school,  224 

Gotdsbury's  will  for  repairing  a  family 
vault,  148 

Governors,  an  assumed  title,  304—- 
Dees  not  imply  visiting,  397— Re- 
moving them,  *420 

Grant,  Sir  Wm.  his  decision  on  a  be* 
quest  of  superstitious  uses,  35 

Great  seal  necessary  for  perpetuities, 
350 

Greenwich  hospital  founded,  J3,  460 
— Its  leases,  &c.  465 

Grimmefs  will  for  poor  boys,  17(> 

Ground  rents  pass  the  land,  152 

Guise,  General,  his  bequest  of  pic- 
tures, 178- 

Guy's  hospital  founded,  80 

Hardwicke,  earl  of,  his  character,  90 
Hawkins,  Isaac,  his  will,  secret  trust, 

111 
Heir-at-law.  his  interest  under  a  secret 
trust,  1 16,  118 — As  to  surplus,  135, 
359.  392 — Has  no  resulting  trust 
from  any  increase,  137 — Compel- 
lable to  carry  on  executory  trusts, 
206— Not  entitled  to  rents  and  pro- 
fits before  ihe  devise  be  effected, 
211 — Whether  he  takes  if  there  be 
no  objection,  278 — Compelled  to 
convey  lands  devised  to  a  college, 
390 — Appointed  \isitor,  418  — — 
If  lunatic,  420  Not  entitled  to 
surplus  cf  rexUs  appropriated,  451 

Heirs, 
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Heirs,  jn  default  of  any,  the  lands 
escheat,  nut  so,  as  to  charity  lands, 
352- 

Heirs  and  assigns,  how  construed  as 
to  perpetuity,  176 

Her..  VIII  his  suppression  of  monas- 
ters JO-*— Ilia  steps  for  the  re- 
fonrition,  2.0 — His  plan  for  a  new 
collrg '•,  30 

Jfetheirtgtoit's  charity  for  the  blind, 
294.  417 

Highways,  of  widening,  new  fences, 
felling  timber,  &c.  494—  Repairing, 
4Q6 — Statute  duty,  497 — Composi- 
tions  how  recovered,  4Q8— -How 
charities  or  officers  liable,  499 — Of 
gifts  to  repair,  499 

Holt *s  wilj  for  lying-in  hospital,  277 

Hospitals,  origin  of,  &c.  9— M  sap- 
plication  of  revenues,  9  — Rales, 
49 — Were  corporations  aggregate, 
49 — Exempted  from*  first  fruits,  49 
— Legacies  saved,  though  incor- 
rectly named,. 50— ^Erected  by  sta- 
tute, 53 Defined,  297,  407 

Mean  charitable  institutions,  302 — 
Same  as*  colleges  respecting  visita- 
tion, 407— Staiute  for,  52 

H utchinsorC sv/'xW  for  poor  relations,  1 55 

House  and   window-tax   on  officers' 

•I 

apartments,  4Q3 

/ 

Jambs  II.  assumed  the  dispensing 
power,  Q6 

Jarvis>  Geo.  his  will  for  poor  parish- 
ioners, 332 

Jerome,  Father,  remonstrated  against 
restraints,  1(5 

■Jesuba,  147,  262 


Jetvs,  legacy  for  reading  their  law, 
bad,  147,  262,  267 

hnpi  ovements  <  4'  eata  tes,  1 38 — Of  land 
already  in  mortmain,  140,  231 

Incorporation,  its  advantages,  55 — 
Precedes  foundation,200,  and  seq. — 
The  subsequent  bargain  and  sale 
good,  203 — Of  a  new  society  with 
the  old  body,  209 — Not  contrary 
to  statu  v  of  wills,  210 

Incumbrances  on  Jands  within  the  last 
statute  of  mortmain,  145  and  seq. 

Infidels,  legacy  for  conversion  of,  307 

Inj initiation  must  be  sustained  if  a  de- 
cree has  passed,  352 

Injunction  not  granted  on  legatory 
matters,  01       « 

Inrollment  of  gifts,  368 

Institutions,  new  ones  included  in  the 
last  statute,  93 — Are  under  the  pro- 
tection of  the  crown,  93 

Intention  of  a  testator  to  be  construed 

'  strictly,  1 62?  417— rFor  charitable 
uses  not  in  esse,*2CO— If  it  appear, 
the  charity  will  be  maintained,  256 
— and  by  a  practicable  mode,  256, 
268 — To  be-  followed,  if  possible, 

V7 
Interest,  money  at,  bequeatlje§K  104 

— Out  of  lands  prohibited,  155 — 

computed  on  consols,  when  stock 

was  misnamed,  275 — From  what 

time  it  commences,  5 27 

Ireland,  devise  of  lands  there,  394 

Judge's  discretion,  its  evils,  513 

K.B.  its  power  over  corporations, 402, 
414 — When  it  does  not  interfere, 
4PQ,  415 

Kiag, 
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Xing,  the,   is  parens  patriae;  237 — 

His  sign  manual,  238 
Kir by -Ravenswonh  school.  424 
Knappy  Sarah,  her  will,  302 
Knights  of  ^falfa,  their  fall,  30 
Koess>  his  will  for  the  dissenting  fund, 

247 

i 

Lands  once  given  to  charity  must  so 
remain,   352 — Escheat   when    the 
trusts  do  not  subsist,  307 — Or  dis- 
continue for  want  of  objects,  342 — 
Of  purchasing  them  when  a  charity 
is  not  incorporated,  98 — Ot  devises 
for  charity,  99 — Acquired    other- 
wise than  by  purchase,  140 — To  be 
changed  into  money,  149— To  be 
sold,  and  the  produce  given  to  cha- 
rity, void,   161— Bequest  to  boy, 
229 
Land-tax  on  charities,  93,  460,  573 
Laud,    Archbishop,   would    suppress 
lectures,  60 — His  power  of  visita- 
tion, 397 
Learned  languages  defined,  ?44 
Leases,  how  formerly  avoided,  18  — 
Restricted  to  21  years,  or  3  lives, 
53,  439 — Why  within  the  statute 
of  mortmain,  1 32 — An  old  one  given 
to  charity,iS4— For  mooi  ing  chains, 
137 — Adeemed  by  renewal,  205 — 
From  the  crown  of  escheat,  258 — 
Of  charity  lands  when  the  charity 
had  ceased,  340,  353 — Ordered  to 
to  be  delivered  up,  35,4— Of  an  un- 
.  due  letting,  419,  422 — Of  hospital 
lands  directed  by  statute  of  Hen. 
VIII.  432 — Of  ecclesiastical  lands 
limited,  433 — And  of  hospital  lands 


also,  433  —Of  universities,  accord- 
ing to  local  statutes,  433 — Of  cor- 
porations in  any  town  excepted, 
434 — None  in  reversion,  431 — 
From  corporations  void,  when,  434 
— Renewals  prohibited, 434 — When 
concurrent  leases  good,  434 — Con- 
struction of  the  statutes  thereon, 
435 — If  valid  by  acceptance  and 
surrender,  435 — Not  an  estope-1, 
436— ( )f  corporations,  439  —  Of 
tythe3,  action  of  debt,  439 — To  a 
corporation  granted  over,  439 — For 
3  lives,  not  compellable  to  be  re- 
newed, 440— Must  be  in  the  cor- 
porate title,  440— Held  of  the  crown 
under  leases  may  be  granted,  44 1  — 
Corporation  lessors  bind  their  suc- 
cessors, not  themselves,  441 

Mortgaged,  443 — Void  if  hospital 
be  dissolved,  444 — Made  at  an  un- 
der value,  how  far  lessee  is  liable, 
449— A  power  to  make  leases  com- 
prehends a  power  to  take  fines,  &c. 
449 — Covenants  for  grinding  at  a 
corporation  mill,  bad,  .450— If  void 
against  a-  remainder  man  does  not 
become  void  by  his  accepting  rent, 
&c.  451 — Restrictions  of  colleges 
and  leases,  451 — Long  leases  on  in- 
adequate terms,  set  aside,  453,455 
— Perpetual  renewals,  456 — Long 
terms  restrained,  except  for  build- 
ing, 457 — Must  be  consistent  with 
fhe  rule  prescribed  by  the  founder, 
457,  458, 9 — Breach  of  trust  there- 
in sufficient  to  obtain  relief,  458 
— Considered  as  an  alienation  to 
the  prejudice  of  the  charity,  458 — 

Trustees 
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Trustees  to  use  reasonable  provid- 
•  ence,  458 — If  no  power  of  leasing 
in  the  trustees,  458 — If  arrears  are 
suffered,  459 — If  surrender  and 
new  lease  not  equally  beneficial  to 
the  charity,  459 — 1'nc  ^'Sa^  cstate 
will  pass  if  direction*  are  pursued, 
4.r9  —  Imprm  idc  ncc  in  managing 
charity  estatts,  460  — Under  It a»es 
not  cancel  1<  d  by  calling  in  the  ori- 
ginal, 46o— Of  Gireuwich  hospi- 
tal, 4t)2— Minute  not  a  binding 
contract  for,  474 
Leasehold  estates   forbidden  bj   the 

statute  of  mortmain,  359 
Lei  lures  introduced,  60 
Lfgacy  saved,,  though  the  chart 'y  be 
incorrectly  named,  50 — Abates  in 
proportion  with  others,  6l,  242 — 
For  reading  the  beietiral  law,  void, 
147 — 1°  a  parish  church  who  takes 
it,  67 — Whether  apj  licable  toother 
purposes,  162 — Fit  ejected  mini- 
sters,   void,     1(5.1 For   papists 

abroad,  &c.  163 — Vested  or  void  at 
the  death  of  testator,  1 86 — Specific, . 
lost  if  altered,  199— Adeemed,  199, 
2 1 1 — That  cannot  be  executed  fails, 
and  is  not  within  the^  docti  ine  of 
cy  pres,  268— The  safest  way  of 
bequeathirg  to  charities,  304 — One 
clogged  with  conditions  does  not 
deieat  another,  326 
Leprous  hospital  at  Bodmin, 3)7 
Levitical  law,    legacy    for    reading, 

void,  147 
Liberality  &  benevolence  defined,  283 
Liberty  in  a  parish,  how  entitled  to 
its  charities,  63 


License  to  purchase  in  mortmain,  $fc 
tiquity,  &c.  13 — Part  of  the  pren> 
gaiive  of  the  crown,  15— Revived 
by  £dw.  III.  20— To  aliene,  73— 
To  purchase,  95 — Precedes  endow- 
ment, 206,  &c—  Statutes  for,  13, 
20. 

Livings,  bequest  for  increasing,  377 

Lloyd,  Jos.  his  will,  364 

Loans,  small,  at  interest,  recommend'* 
cd,  £21 — Their  antiquity,  510— 
Whether  a  charitable  use,  524 

Londont  corporation  of,  may  purcassd 
in  mortmain,  how  far,  127— lb 
agreement  with  the  royal  hospital*, 
531 — Construction  thereof,  539 

London  hospital,  373 

Luke,  St.  hospital,  301 

Lunatic  hospital  at  Aberdeen,  303 

Luther  s  writings,  25 

Mandamus  in  K.  B.  on  visitation, 
402,  9,  and  seq. — Is  not  of  course, 
415— When,  415 

Magdalen  hospital,  375 

Magna  charter  its  clause  fat  restraints 
in  mortmain,  12 

Maintenance  and  endowment,  2 19 

Manchester  college,  visitation,  40&— 
when  vested  in  crown,  413 

Marshalling  assets,.  217 — Not  where 
there  is  no  double  fund,  222— For 
a  gross  legacy,  not  for  a  residue, 
224— Of  residuary  bequests,  248 
—  Surplus  of  real  produce  goes  to 
the  crown  for  disposal,  249— De- 
nied, 293 — The  rule  concerning  it, 
355,  and  seq.-nSame  as  before  "the 
statute,  357— Not  tolerated,  3ft 

Mary, 
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Mary,  Q.  her  disinclination  to  the 
reformation,  33  —  Her  accession 
checked  it,  39  —Marriage,  she  re- 
scinded her  father's  acts,  40— Iter 
single  act  of  clemency,  40 — Her 
martyrs,  40 

Mercers*  company,  its  incumbrances, 
leases,  and  meeting-house  exempt- 
ed from  poor-rate,  if  no  profit  made, 
486 — Annuities,  &c.  466 

,Af treAaat-taylors'  company,  how  con- 
nected with  St  John's,  323 

Military  tenures  abolished  by  Car.  II. 
349 

Ministers,  legacy  for  good,  64, 134 — 
Not  if  charged  on  land,  190 — Not 
in  43  EliZ.  191— Not  a  charitable 
use,  191 

Mistmployment  of  a  gift,  when,  41 6 

Misnaming,  &c.  23/,  275—  Of  testa- 
tors* property,   274 — Two   claim- 
'  ants,  275 

Monastic  life,  5 — Institutions,  their 
origin,  establishment,  and  decline, 
j,  4,  6— Sifts  to  them,  6— Re- 
sources for  raising  a  revenue,  J — 
Causes  of  decline,  8— Extent  of 
possessions  in  England,  14 — In 
Edw.  1. 1 6— .Suppressed  by  degrees, 
28 —Abuses  discontinued ,  29  —  Had 
lands  in  England  after  their  dissolu- 
tion, 306 

Monks  richer  than  friars,  why,  8 — 
Their  great  entertainments,  38 

Money  given  to  avoid  devise,   120 — 

Bequeathed  out  of  real  estates,  1 24 

— Devised  over,  145 — Not  to  be 

-iaid  out  in  charity,  148 — And  this 

^s  to  estate  in  possession,  or  in  others 
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possession,  154— May  be  given  for 
meliorating,  159— To  compleat  a 
purchase,  l6l  —  In  lands  or  other- 
wise, good,  174-— To  be  invested 
until  purchase,  void,  177 — To  be 
laid  out  in  lands,  void,  179,  181, 
184 — Or  with  discretion  in  trustees, 
and  to  their  satisfaction,  good,  180 
— For  augmentation  of  poor  vicar- 
ages, 181 — To  a  perpetual  charity, 
may  be  invested  in  funds,  217 — 
If  no  necessity  to  apply  to  the  court, 
may  be  laid  out,  218 — To  build, 
good; .21 9— To  be  laid  out  in  real  es- 
tate is  void,  220— On  ground  hired, 
not  purchased,  221  — To  be  invest- 
ed rill  laid  out,  223  —In  building  a 
parsonage,  224 — In  repairing  a 
chapel,  224,  7*  See  Bequest,  Le- 
gacy — Lent  at  interests  19,  and  bCj. 

Monies  pictatis  explained,  519 

Mooring  chains,  lease  for,  given  to  a 
charity,  136 

Mqrden  college,  463,  470 

Mortgage  in  fee  within  the  statute, 
136,  149,  and  seq. — The  legal  and 
equitable  interest,  15 1— How  pro* 
.hibited  by  the  statute,  153 — For  a 
charity  in  Ireland,  155 — What  in- 
quiry thereon  necessary.  157*- De- 
vise to  redeem  on  a  chapel,  158—;- 

Part  of  a  residue  bequeathed,  188^— 

.%  :■» « 

Void  to  papists,  216 — Of  a  college 
lease,  443 
Mortmain,  the  origin  of  the  restraints, 
12— By  Magna  Charta,  12— Reason 
of  that  clause,  12 — Origin  of  li- 
censes, 13 — Restraints  by  Moses, 
by.Theodosius,  kc.  16 — Allowed 

for 
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for  20  years,  40— History  of  the 
last  statute,  83— The  last  statute, 
87— Its  effect,  92— Not  to  be  used 
to  cover  a  fraud,  119 — Left  per- 
sonal estate  at  liberty,  152— Its  ex- 
tent.  1 52— Its  construction,  I5£— 
The  statute  not  against  perpetual 
chanties  how,  but  against  lands  be- 
coming unalienable,  175 — The  sta- 
tute explained  by  Lord  Hardwicke, 

183   . 

Moses  restrained  gifts  te  the  taber- 
nacle, 16 

Mundys  will  for  building  a  parsonage, 
224 

Nash,  Mrs.  her  will  for  a  school,  22,6 
Naylor's  will  for  the  poor  of  Leeke, 

174 
Nethersoles  will,  3>3 
Newport  school,  1 37—  Exempted  from, 
poor  rate,  486 

Nomination  of  objects  on  a  grant  of 
rent-charge,  244— The  right  is  ia 
the  founder,  245— Supplied  by  the 
court,  245 — In  the  queen  dowager, 
246—  Not  grantable  in  reversion, 
423 — To  a  chapel  is  not  acquired 
by  a  lessee  who  erects  it,  451 

Non  obstante,  4 — Abolished,  96 — 
The  act  of  Wm.  III.  98 

Norton*  Richard,  his  will,  238 

Notice,  of  a  charitable  use  of  purchase, 
without,  57,  62— Must  be  in  the 
same  transaction,  63 

Nuisance  defined,  528 — How  prose- 
cuted, 530 


Object  not  capable,  how  far  legacy 


is  applicable  to  other  purpose,  \69 
—If  none,  278,  304,  336 -Must 
be  defined  if  trust  be  unlimited, 
281 — If  two,   and  one  fail,  313, 

317 

Ordinary  cannot  visit  royal  founda- 
tions, 397 

Orphan  school  case  under  Davis's  will, 
231 — How  supported,  235 

Oslaldeston,  his  devise  to  Greenwich 
~  hospital,  464 

Outlawry  added  to  restraints  us  mort- 
main, 21 

Packer's  will  to  purchase  alms- 
houses, 221 

Painters*  company,  trustees  of  Stock's, 
Shank's,  and  Smith's  charities  for 
the  blind,  296,  418 

Papists,  devise*  for,  void,  108— The 
act  against,  bow  construed,.  153— 
Cannot  maintain  ejectment  on  ele- 
git, 177— Cannot  take  a  mortgage, 
216 

Parens  patriae,  56n    See  Crown 

Parish  misnamed,.  244—  To  poor  in- 
habitants of,  247 

Parishioners.    See  Evidence 

Parkins*  will,  a  devise  to  purchase, 

197 
Parliament  devoted  to  Hen.  8, 42 

Parson  takes  lands  for  a  charity,  6J 

Parsonage  houses  and  glebe  are  rate- 
able to  poor,  488 

Patron,  his  power  of  visiting  or  ap- 
pointing, 397 

Pennington's  charity,  242 

Perpetual  charities  La  slock,  good, 
176 

Personal 
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Personal  estate  ho*  bequeathed  to  a 
charity,  173,  5 

Phillips t  Wm.  his  will  for  preaching 
at  Lyndhurst,  123 

Pictures  bequeathed  to  charity,  173 

Plantations  in  West  Indies  devised  to 
charities,  good,  3g4 

Pole,  Cardinal,  his  arrival,  40 

Poor  of  a  parish  entitled  to  prefer- 
ence of  its  contributions,  64.  See 
Rates 

Poor  relations,  187,  242 

xof  any  city,  &c.  gift  for,  241— 
In  general,  257 

rate  on  charities  and  hospitals, 
483— Whether  it  be  a  public  tax, 
485 — Not  chargeable  if  no  profit 
be  made,  486 — Not  charged  on 
matron  of  a  charity,  489— Charged 
on  Rich's  alms-houses  at  Felsted, 
490 

Postnati  of  America,  214 

Practice,  notes  thereon,  relators,  558 
— Information  not  dismissed  when, 
558— Prohibition,  558— Writ  De 
ventre  inspic.  559 — Claiming  conu- 
sance, 559  —  Commission  under 
statute  of  Eliz.  560 — New  relator, 
56}— Exceptions,  161  — Informa- 
tion not  dismissed,  56 1 — Where  no 
objects,  56l — Proper  parties,  56l— 
Terre-tenants,  562— Not  particu- 
larly named,  562 — Confirmation  of. 
an  agreement  or  award,  563—  At- 
torney-general's consent^  563 

When  information  dismissed  for 
corruption,  563— Trustees  of  a 
parish,  advowson,  and  nomination, 
,564  —  Free-school,  564 — Injunc- 
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tion,  564— Abuse  of  trust,  564 — 
Legacies  equal,  565 — Relator's  con- 
sent, 565 — Proposal  for  a  purchase 
of  land,  565 — Copyhold  devised  by 
will  not  attested,  565-*- Statute  of 
frauds  not  abrogated,  566— Visitor, 
666 — Lord- chancellor  as  visitor  as 
to  costs,  566 — Costs  to  relators,  566 
— If  trustees  suppress  or  conceal, 
567 — Of  appointment  of  them  from 
a  place  different  to  that  directed, 
567 — Individual  members,  567  — 
Demurrer  to  discovery,  56? — At- 
tornies,  &c.  parties,  568 — Account 
of  property,  568 — Officers  of  cor- 
porations parties,  56g,  670 — Sir  V. 
Gibbs's  requisition,  571 — Failure  of 
purposes,  571 — Rule  to  search  books 
refused,  572 

Pratkunbre  added  to  restraints  of  mort- 
main, 21 

Preaching,  legacy  for,  whether  a  cha- 
ritable use,  196 

Presentation  delayed  two  months,  and 
lost,  312 

Prisoners  for  debit,  legacies  protected, 
72 

Prohibition  lies  sgainst  visitors.  3Q6 

Property  duly  on  charities  and  col- 
leges, 500— How  returned,  50 i, 
and  seq. 

Protectors  of  Edw.  VI.  39 

Provisors,  statute  of,  21 

Public  charity  defined,  503— Friendly 
societies  are  so,  541 — Fully  con- 
sidered, 550 

Purchase  of  offices  by  making  govern- 
ors, 51 — Without  notice  of  a  rent 
or  charitable  use,  65— How  far  re- 
strained, 
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strained,  .94— Q£  .lands  by  license, 
95 

Quakers  tolerated,  bequests  far, 
good.  147 

Quelch's  will  for  lying-in  hospital,  275 

Queen  dowager  retains  right  of  Domi- 
nation, 246 

Quia  emptores,  statute  of,  20 


Ratcliffb,  Dr.  his  charity,  4.82 
Will  for  advowsons,  &c.  388 
Rates  for  the  poor,  or  county,  void 

legacies  to  charity,  17 1 
Real  securities  given  to  charity,  void, 
156,  188 — If  assigned  by  next  of 
kin,  188 
Rebuilding  and  repairing  is  a  good  ap- 
plication, when  450 
Receivers    cannot    bring    ejectment 

without  leave,  351 
Recoveries,  their  origin,  18 — To  avoid 

the  act,  155     ' 
Redman,  J.  his  will,  367 
Reformation,  a  short  view  of  the  mo- 
tives for.  42 — Its  effect  on  charita- 
ble  institutions,  10 
Relation*  poor,  242 — General  bequest 

for,  246 
Religiosi,  their  excesses,  38 — Statutes 

of,  15,  18,  20 
Religious  books,  charity  for,  how  con- 
sidered, 129 
Remainder  bequeathed    to    charity, 

308.     See  Residue 
Renewals,  perpetual  of  leases,  456 
Rents,  within  the  statute,  132 — Their 
increase  go  to  the  charity,  135 — Not 
for  the  heir-at-law,  137 


Rents  and  profits,  are  words  that  pup 
the  land,  152 

Rent  charge,  purchased  without  no- 
tice of  a  charitable  use,  62 — De- 
vised to  a  charity,  void,  156 — Dif- 
fers from  annuity,  157 

Repairing,  &c.  legacy  for,  168/413 
—A  chapel,  224-7 

Representatives,  jnay    scjecjt   objects 

« 

when,. 277 
Republication  of  a  will,  made  before 

the  statute,  10,  18 

Residue,  bequeathed  at  discretion  of 

executors,  169— Secured  upon  rates 

and  tolls,  void,  170— The  whole,  if 

bequeathed,  must  be  applied,  189 

. — Bequest  of  account,  &c.  2 16— 

To  be  laid  out  in  land,  234— How 

far  bad,  360,  366— A  different  mode 

recommended,  307 

Resolution  in  a  minute-book  got  a 
binding  contract,  474 

Ricb>  Sir  Rob*,  his  bequest  of  pic- 
tures, 173 

fiichj  JLord>  his  alms-houses  at  Fel- 

"  sted,  rated  to  poor,4go 

Rolls  liberty,  63 

Roman  Catholic  education,  a  supersti- 
tious use,  34— Priests,  the  like,  36 
— See  Papists 

floss  school,  225 

Royston  school,  225  .  • 

Rugby  school,  328,  376 

Rules  of  a  corporation,  or  charity,  are 
private,  49 


Sale  of  votes,  or  presentations,  51 
Savoy  founded,  202 
Schism,  the  reformation  so  stiled,  40 

Schools 
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StK6ds  now  held  within  the  statute  of 
-Eliz.  64— Devises  for,  if  without 

building,  126— If  legacy  for,  more 
.than  sufficient,   18?—  Implies  lo- 
cality, 217— How  visited,  400 
Scots*  hospital  founded,  72 
Scotfs  will  for  Ross  .school,  225 
Scotland  excepted  from  the  statute  of 
.    mortmain,  90,  394  , 
Scriptures  in  the  English  language,  28 
Scutatus,  its  value,  520 
Seahury,  Bishop,  214 
Seeker,  Archbishop,  his  will,  212 
Secret  trust,  106, 1 10,  and  seq. 
Selection  of  objects  for  a  charitable 

use,  212 
Servants'  tax  on  hospital  servants,  493 
— On  servants  of  the  officers,  494 — 
jSestertius,  its  value,  520 
SheqfiekTs  school  at  Leeds,  141 
Sheriff'  Lawrence    founded     Rugby 

school,  328 
Small-pox  hospital,  its  erection  not  a 

nuisance,  529 
Stafford  corporation's  loan  of  money 

to  the  poor,  524 
St.  John's  and  Sydney  colleges,  not  in 

esse  when  devised,.  208 
St.  Lawrence  de  Ponteboye,  founded 

for  lepers,  337 
Stanlridge,  his  will,  funds  misnamed, 

274* 
Statute  of  frauds,  how  far  it  affects 

the  statute  of  mortmain,  .106 
*n  duty  on  highways.  See  High' 

ways 


— —  of  mortmain  avoids  devises 
and  the  legal  estate,  110 — Does  not 
abrogate  the  statute  of  frauds,  110 


Stock  John,  hi*  charity  for  the  blind, 
296 

—  in  public  funds,  how  bequeathed 
for  charity,  173 — If  in  the  name  of 
the  accountant-general,  if  given  to 
a  permanent  charity,  276 

Stratford,  Archbishop,  to  Edw.  III. 
his  measures  and  object,  20 

Subinfeudations  abolished,  20 

Summa  caritas  est .  &c.  204 

Superstitious'  uses  abolished,  26,  445 
—•Defined,  59,  445 — Statute  on, 
19,33,445 

Supremacy  of  the  three  estates  esta- 
blished, 28 

Surgeon,  a  legacy  to  provide  one  for 
an  hospital    not  a  charitable  use, 

191 
Surrender  of  a  copyhold  supplied, K)2, 

105 — Of  leases,  436,  and  seq.  *— 

Does  not  disturb  under-tenants,  439 

Sutton  s  hospital,  an  intended  use, 
200 — Its  institution  aud  leases,  442 

Syderfen*s  will  and  case  stated,  257 

Tancred's  will  of  advowsoos,  584 
Tawney's  alms-houses  at  Oxford,  138 
Taxes,  abolition  of  them  on  all  cha- 
rities recommended,  478 — Where 
no  occupier  or  any  profit  made, 
487— On  lands  let  out,  488,  491— 
Not  charged  on  a  matron  of  hospi- 
tal, 489— Not  charged,  unless  the 
occupation  be  beneficial,  492 
Temple  founded,  202 
Tenancy  of  a  corporation  determined 

on  notice,  441 
Tenant-m-tail  may  appoint  to  a  cha- 
rity, 60 

Tenths, 
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Tenth,  relinquished  by  Queen  Ann, 

7*.  78 
7>mu  to  attend  Inberitttees,  their 

origin,  14 

•—  of  yean  devised  to  charity,  153 

Terre-tenmnts  need  not  be  parties,  343 

Thtodatius,  his  restraints  of  mort- 
main, \6 

Tithes  may  be  girea  to  charities,  72 
—Their  increase  also,  135— Unap- 
propriated, 41— Devised,  135 

Ttiltt,  fictitious,  to  evade  tbe  statute 
De  religiosis,  18 

Tolls  of  turnpikes  void  legacies*  why, 
172— Tolls  through,  172 

Tomktns,  Benjamin,  his  will  for  alms* 
houses  at  Abingdon,  358 

Travers,  S.  his  will  for  addition  to  the 
poor  knights  of  Windsor,  126 

Treni,  council  of,  9 

Trust  defined.  103.  See  Uses.  A 
parol  averment  not  allowed,  108 — 
Difference  between  that  and  a 
charge,  114— Defined  strictly,  114 
—If  not  fully  declared,  115 — In- 
terest of  the  heir,  llfj,  118 — Must 
.  be  executed  if  there  is  an  admission, 
&c.  1 18 — For  private  uses  not  lost, 
though  devise  be  void  to  a  corpora- 
tion as  trustees,  125 — For  charity 
are  executory,  207 — If  trustee  to 
sell  die  before  testator,  20$) — Not 
defeated  by  a  corporation  being 
made  trustees,  250 — Is  raised  where 
the  subject  is  certain,  251 — Not 
defeated  by  trustee's  death,  267-8 
—A  trustee  is  always  found,  2/3 
—If  no  object  be  named,  279— 
Whether  a  general  discretion  ena- 


bles them  to  invest  in  land,  281«* 
If  unlimited,  the  objects  most  be 
defined,  281— They  most  have  a 
definite  object,  202,  342-*If  not 
defined,  or  fails,  it  results  for  the 
heir-at-law,  or  next  of  kin,  285— 
In  what  respects  is  under  controul 
of  the  court,  287,  341— Admkiis. 
tration  of,  288— If  too  indefinite, 
fails,  289,  309— Clogged  by  con* 
ditions,  321— Tbe  funds  cannot  be 
returned,  324— Trustees  are  dif- 
ferent from  legatees,  personally  in- 
terested as  executors,  32$-»-Wlkere 
no  objects  exist,  341— If  the  trust 
escheats,  342 — If  it  be  impractica- 
ble, 417— Trustees  of  a  charity  are 
bound  to  convey,  fee.  34— Their 
death  does  not  alter  the  trust,  20(5, 
250-Or  affect  the  testator's  inten* 
tion,  253 — If  they  will  not  act,  255 
■—Of  a  parish  removed,  4 16, 420— 
Cannot  be  tenants,  420— Trustees 
to  use  reasonable  providence  in 
granting  leases,  &c.  458 

Trustees  of  hospitals  or  toll  not  subject 
to  poor  rate,  487 — If  they  misapply 
the  trusts,  521— How  far  charge- 
able with  interest,  527 

Turnpike  bonds,  whether  void  lega- 
cies, 172 

Uncertainty  void  legacy  si  to  a 
chapel,  169— In  a  bequest,  237 — 
To  the  church,  to  the  poor  of  the 
parish,  to  the  poor  indefinitely,  240 
—Appointment  referred  to  and  not 
found,  26l,  and  seq.— In  subject 
and  object,  286— To  hospitals,  for 

tbe 


i  ir-n  e  £ 
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the  blind,  2£3— As  to  interest  or  ' 
capital,  527 

Uniformity,  acta  for,  33 

Universities,  why  excepted,  89,  386 

Uses  invented  to  evade-  statutes  of 
mortmain,  17 — Statute  of,  22 ~— 
Their  antiquity,  381 Supersti- 
tions, 33,  262 — Not  given  ta  the 
canmm,  but  mercbr  void,  33— For- 
bidden legacy,  how  far  void,.  l63  I 
—Distinction  between  superstitious 
and  charitable  uses,  255 — Both  de. 
s«ed,  5$— Are  within-  the  statute . 
«f  frauds,  62— If  eotinected  with 
personal  bounty,  195— Cannot  be 
varied,  227.     See  Trusts 

Utility  must  be  to  the  charity,  not  to 
others,  143 

Ut  res  magis  valeat  quam  pereat,  359 

Vicarages,  augmentation  of,  73 

Fienne,  council  of,  9 

Visitation  and  visitatorial  power  first 
granted,  10 — Its  nature,  395—  And 
office,  401 — His  special  or  general 
authority,  396,  399— Of  spiritual 
or  lay  corporation,  398 — How  no- 
minated, 397,  and  seq. Where 

there  is  no  charter,  400— When 
King's  Bench  interferes,  &c.  when 
not,  402— How  delegated,  403  — 
His  authority,  403— A  judicial  act, 
404 — How  limited  as  to  time  of 
visiting,  405— His  sentence,  405— 
As  to  a  town  or  mystery,.  405 — 
Visitation  and  patronage  connected 
necessarily,  406— May  expel,  407, 
415 Appeals  lies,  407 — Judg- 
ment good,  though  no  court,  408— 


To  interpret  the  statutes*  4Q8<**- 
The  power  k  in  chancery,  when, 
408— In  King's  Bench;  when,  404, 
409— *If  in  default  of  heivs  of 
founder,  4 10— Remedy,  if  no  visi- 
tor,- is  in  King's  Bench,  4IO— Ori- 
gin of  the  kfug^s  commission*  to 
visit,  411— At  to  Manchester  col- 
lege, 413 — As  to  free  chapel*  and 
donations,  4 15-*- Frequent  visits-  ' 
tions  recommended,  41 7 — If  gover- 
nors also,  they  cannot  alter,  4ld— 
When  devolves  on  heir-at-law,  419 
— He  being  lunatic,  420 — As  to 
power  of  appointment,  423-^-Tq 
what  powers  visitation  does  not  ex- 
tend, 424 — Special  visitor,  428 — 
Power  of  interpretation  does  not 
constitute  a  general  visitor,  428— 
Query,  his  power  to  expel,  429— 
Its  general  principles",  430 

Waldo's  alms-houses  exempted  from 
.  poor-rates,  486 
Wales,  Prince,  grant  to  him  of  the 

duchy    of   Cornwall,    346— The 

charters,  549,  350 
Ward,  legacy  to,  244 

Waterworks,  how  far  within  the  sta- 
tute, 94, 121 

Water  baUige,  512 

Welsh  piety,  128 

West  Indies,  devise  of  lands  there  to 
charities,  394 

Wheatley  church,  263 

White* s  charity  for  lending  out  money, 
176 

WhorwooaVs  will  to  University  college, 
387 

Widmore's 
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WidmoreS  will  for  vicarages*  184 
Will  unattested,  60,  101— Construc- 
tion of,  as  to  date,  103 — Is  not  an 
appointraeo  t,  5 1 7 — The  ceremonies 
necessary,  518 

statute  of,  exception  of  devises 
in  mortmain,  60,  101 

nuncupative,  how  attested  and 

proved,  517 

William  I.  his  restraints  of  monaste- 
ries, 12 

Wills,  Mary,  her  will,  307 

Wilmot,  Ch.  J.  his  judgment  in  cha- 
rity cases,  267 — His  attention  to 
Rugby  school,  328 


Wilson's  will  for  deserving  relations*; 
246 

Winton  college  and  hospital,  363 

Witness,    See  Evidence 

Wohey,  his  power  in  suppressing  mo* 
nasteries,  24 — Cause  of  his  fall, 
25 

Workhouses,  statuie  for,  56, 68,  fl 

Woodkridge  school  not  charged  to  poor-- 
rate, 487 

Writ  De  ventre  inspiciendo,  556 

Yeates,  Eliz.  her  will  to  hospitals  for 
the  blind,  293 
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R.  Wilis,  Printer* 
Chancery-Lane. 


